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In  the  Senate  of  the  United  States,  March  23,  1868. 
Resolved,  That  three  hundred  copies  of  the  edition  of  the  report  of  the  impeachment  trial 
published  at  the  Congressional  Printing  Office  be  furnished,  as  the  trial  progresses,  for  the 
use  of  the  Senate,  and  that  five  thousand  copies  of  the  entire  work,  with  an  index,  be  printed 
and  bound  for  the  use  of  the  Senate. 

April  14,  1868. 
Resolved,   That  there  be  printed  for  the  use  of  the  Senate,  at  the  close  of  the  pending 
impeachment  trial,  five  thousand  copies  of  the  report  thereof,  in  addition  to  the  number  of 
copies  thereof  heretofore  ordered  to  be  printed. 

In  the  House  of  Representatives,  March  13, 1868. 
Resolved,  That  the  Congressional  Printer  be  directed  to  furnish  five  copies  of  the  trial  of 
impeachment  of  the  President  of  the  United  States,  in  book  form,  to  each  member  of  the 
House,  the  next  morning  after  its  publication  in  the  Daily  Globe,  and  to  print  and  bind  five 
thousand  copies,  when  completed,  for  the  members  of  the  House. 


Note  by  the  Editor. — The  phonographic  report  of  the  trial  (from  which  the  present 
volumes  have  been  made  up)  was  made  for  the  Congressional  Globe,  by  its  Senate  reporters, 
Messrs.  Richard  Sutton,  D.  F.  Murphy,  and  James  T.  Murphy.  The  index  was  prepared  by 
Mr.  Fisher  A.  Foster. 

It  was  necessary  to  print  the  wQsk»as,the  trial,  progressed,  and  the  limited  space  left  for  the 
sketches  of  the  introductory  procee/CngsVenftei&cl  it  flfccfesSary  to  abridge  them,  and  to  pub- 
lish the  report  of  the  debate  on  the  rJgH^of  SeV&tOrrW&de.fo  sit  as  a  member  of  the  court,  in 
the  appendix  at  the  end  of  the  third  volume.  This  appendix  also  contains  a  few  authorities 
in  addition  to  those  composing  to  a  bri(jf  '.prejja'refl  3by  lion.  William  Lawrence,  M.  C.  from 
Ohio,  and  presented  by  Mr.'Mariage.rlBilfler  as  alpart  of  &s»Qpening  argument,  which  havo 
been  furnished  by  the  first-'narhe'd  'gentleman. 

B.  P.  P. 
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INDEX 


[The  Roman  numerals  indicate  thej^olumes.] 


A. 

Able,  Barton.     (See  Testimony.) 

Acquittal  on  Article  XI 11—486,487 

II- ..-- 11—496 

HI.; •_ 11—497 

judgment  of,  entered j II — 498 

Adjonrnme-nt  sine  die. II — 498 

Admissibility  of  testimony.     (See  Evidence.)' 

Admissions  to  the  floor,  order  (in  Senate)  that;  during  the  trial,  no  person  besides  those  who  have  the 
privilege  of  the  floor.  &c,  shall  be  admitted  except  upon  tickets  issued  by  the  Sergeant-at-arms—  [By 

Mr.  Anthony :]  agreed  t» I — 1 0 

Alta  Vela  letter : ,*. 11—144,262,288,306 

remarks  on,  by — 

Manager  Butler , 11—262,  267,  268,  281^282,  284 

Mr.  Nelson 11—144,265,266,267,268,280,281,282,283,284,307 

Manager  Logan 11—268 

Answer,  application  of  counsel  for  forty  days  to  prepare '-. 1—19 

discussed  by — 

Manager  Bingham , .1 — 20, 22 

Mr.  Curtis 1—20 

Mr.  Stanbery ...1—21 

Manager  Wilson I — 20 

denied ., I — 24 

orders  offered  fixing  day  for  respondent  to  file,  by — 

Mr.  Edmunds I — 24,  35 

Mr.  Drake fc..I— 35 

Mr.  Trumbull *. .  1—35 

order  that  respondent  file,  on  or  before  23d  March— [By  Mr.  Trumbull.] 

offered  and  agreed  to I — 35 

read  and  filed I — 37 

exhibits  accompanying — 

A,  message  of  President,  March  2,  1867,  returning  with  objections  tenure-of-office  bill I — 53 

B,  message  of  President,  December  12,  1867,  announcing  suspension  of  Secretary  Stanton 1—58 

C,  address  to  President,  by  Hon.  Reverdy  Johnson,  August  18,  1866,  communicating  proceedings  of 

National  Union  Convention I — 66 

Anthony,  Henry  B.,  a  senator  from  Rhode  Island I— 11 

orders  by — 

(in  Senate,)  that  during  the  trial  no  persons  besides  those  who  have  the  privilege  of  the  floor,  &<rl, 

shall  be  admitted  except  upon  tickets  issued  by  the  Sergeant-at-arms.     Agreed  to I — 10 

that  no  senator  shall  speak  more  than  once,  nor  to  exceed  fifteen  minutes  during  deliberation  on 
final  question,  except  by  leave  of  Senate,  to  be  had  without  debate,  as  provided  by  Rule  xxiii, 

offered II— 471 

tabled,  (yeas  28,  nays  20) 11—474 

that  on  Wednesday,  (May  13,)  at  12  o'clock,  the  Senate  shall  proceed  to  vote,  without  debate,  or? 

the  several  articles,  &c;  offered  and  rejected,  (yeas  13,  nays  27) II— 476 

remarks  by 1—16,247,301,370,485,490,498,634,700,726,728,738,741 

11-13,  307, 389,  470,  471 ,  472,  476,  486.    Ill— 388 

Application  of  counsel  for  forty  days  to  prepare  answer I — 19 

denied I — £4 

for  thirty  days  to  prepare  for  trial I — 69 

denied,  (yeas  12,  nays  41) 1 — 82 

for  three  days  to  prepare  proofs I — 367,  369 

granted 1—371 

for  adjournment  in  consequence  of  illness  of  Mr.  Stanbery I — 533 

Argument,  right  of  counsel  making  motion  to  open  and  close,  thereon I — 77 

final,  orders  offered  to  fix  the  number  of  speakers  on,  by — 

Manager  Bingham ': 1—450 

Mr.  Frelinghuy sen 1—45 1 

Mr.  Sumner 1—491,497,532 

Mr.  Sherman 1—495,741.     II— 6 

Mr.  Conness .* 1—535.    II— 5,  8 

Mr.  Doolittle 1—536 

Mr.  Stewart L— 741 

Mr.  Vickers : /. 11—3,4 

Mr.  Johnson II— 5 

Mr.  Corbett { ....II— 7 

Mr.  Henderson , II — 8 

Mr.  Trumbull 11—11 

Mr.  Buckalew  ...7...^ 11—12 

Mr.  Cameron k •. x 11—12 

Mr.  Yates , 11—12 


IV  INDEX. 

Argument,  final— Continued, 
order  that  as  many  of  managers  as  desire  be  permitted  to  file,  or  address  Senate  oraljy,  the  conclusion 
of  oral  argument  to  be  by  one  manager — [By  Mr.  Trumbull.) 

offered '. 11—11 

adopted,  (yeas  28,  nays  22) .n ■ :II— 14 

Argument  on  the  case  by — 

Manager  Butler I — 87 

Mr.  Curtis 1—377,390,397 

Manager  Logan „ II — 14 

Manager  Boutwell ..^.. 11—67,84,99 

Mr.  Nelson 11—118,141 

Mr.  Groesbeck 11—189 

Manager  Stevens II— 2 19 

Manager  Williams 11—230,249 

Mr.Evarts H— 269,  284,  308,  336 

Mr.  Stanbery H— 359,  360 

Manager  Bingham 11—389,447 

Armstrong,  William  W.     (See  Testimony.) 

Articles  of  impeachment  exhibited  by  House  of  Representatives*. I-  6 

vote  on.    (See  Question.) 

B. 

Bayard,  James  A.,  a  senator  from  Delaware I— 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 372 

order  by— 
that  no  senator  shall  speak  more  than  once,  nor  to  exceed  thirty  minutes,  during  deliberations  on 

final  question ;  offered  and  rejected,  (yeas  16,  nays  34) II — 218 

remarks  by II — 7,  218 

Bingham,  John  A.,  of  Ohio,  a  manager,  chairman I — 4, 17 

motions  by — 

that  upon  filing  replication  the  trial  proceed  forthwith  ;  offered  and  denied,  (yeas  25,  nays  26) I — 25 

to  amend  Rule  XXI,  so  as  to  allow  such  of  managers  and  counsel  as  desire  to  be  heard  to  speak  on 

final  argument I — 450 

argument  by — 

on  application  of  counsel  for  forty  days  to  prepare  answer I — 20,22 

for  thirty  days  to  prepare  for  trial 1—69,77,78 

on  motion  to  fix  day  for  trial  to  proceed 1—32,33 

on  right  of  managers  to  close  debate  on  interlocutory  questions I — 77 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence I — 180,181,383 

on  motion  in  regard  to  rule  limiting  argument  on  final  question I — 450,534 

on  right  of  Counsel  to  renew  examination  of  a  witness  recalled  by  court I — 524,  525,  527 

on  admissibilitv — 

of  Adjutant  General  Thomas's  declarations  to  Mr.  Burleigh,  February  21, 1868 1—202, 206 

to  clerks  of  War  Department I — 213 

of  President's  letter  to  General  Grant,  unaccompanied  with  enclosures 1—244 

of  appointment  of  Edmund  Cooper,  to  be  Assistant  Secretary  of  the  Treasury 1—262 

of  President's  declarations  to  Adjutant  General  Thomas,  February  21 1—425 

prior  to  March  9 1—430 

of  question,  Whether  General  Sherman  gave  President  an  opinion,  &c I — 498,  505,  506 

of  President's  message  to  Senate,  February  24 1—540,  541,  542,  543 

final,  on  the  case 11—389,447 

Blodgett.  Foster.     (See  Testimony.) 

Boutwell,  George  S.,  of  Massachusetts,  a  manager I — 4, 17 

argument  by — 

on  application  of  counsel  for  thirty  days  to  prepare  for  trial I — 73 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence I — 181, 184 

on  admissibility — 

of  telegrams  relating  to  the  reconstruction  of  Alabama I — 274 

of  extracts  from  records  of  Navy  Department I — 567 

final,  on  the  case 11—67,84,99 

remarks  on  the  case  of  the  removal  of  Timothy  Pickering I — 367 

on  motion  relating  to  the  number  of  speakers  on  final  argument I — 495 

Brief  of  authorities  upon  the  law  of  impeachable  crimes  and  misdemeanors— [By  Hon.  William  Law- 
rence, M.C.,  of  Ohio] 1—123.    UI— 355 

Buckalew,  Charles  R.,  a  senator  from  Pennsylvania I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court DII— 383,  385 

order  by — 
that  the  conclusion  of  the  oral  argument  be  by  one  manager,  as  provided  in  Rule  XXI ;  offered  and 

agreed  to II — 12 

prescribing  form  of  final  question  ;  offered II — 478 

that  the  views  of  Chief  Justice  ou  the  form  of  putting  final  question  be  entered  on  the  journal ; 

offered  and  agreed  to 1 1—480 

remarks  by 1—451,728,740,  741.     II— 5,  12,478,480,483,  489 

opinion  on  the  case Ill — 218 

Burleigh,  Walter  A.     (See  Testimony.) 

Butler,  Benjamin  F.,  of  Massachusetts,  a  manager I — 417 

argument  by — 

on  motion  to  fix  a  day  for  trial  to  proceed 1—25 

on  motion  relating  to  the  number  of  speakers  on  final  argument 1—496 

on  application  of  counsel  lor  thirty  days  to  prepare  for  trial I — 81 

opening,  on  the  case 1 — ^7 

ou  authority  of  Chief  Justice  to  decide  questions  of  evidence I — 176,  177,  181 ,  184 

on  right  of  counsel  to  renew  examination  of  a  witness  recalled  by  court I — 523 

on  admissibility — 

of  Adjutant  General  Thomas's  declarations  to  Mr.  Burleigh,  Feb.  21,  1868 1—187,  192,  193,  195  207 

to  cierks'of  War  Department I — 212 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  ofTreasury  .c&— 259,  260,  263  264,  265 


INDEX  V 

Butler,  Benjamin  F.,  of  Massachusetts,  argument  by,  on  admissibility— Continued. 

of  telegrams  relating  to  the  reconstruction  of  Alabama I— 27Q,  271.  273,  275,  276 

of  Chronicle's  report  of  President's  speech  in  reply  to  Hon.  Reverdy  Johnson 1—286,  289,  297.  301 

of  Leader's  report  of  President's  speech  at  Cleveland 1—322,  323,  324 

of  President's  declarations  to  Adjutant  General  Thomas,  Feb.  21 1 — 420,  421,  422 

prior  to  March  9,  as  to  use  of  force I — 429,  430 

of  conversations  between  President  and  General  Sherman,  Jan.  14. .  .1 — 462,  463,  465,  468,  469,  470>,  471 

472,  473,  475,  479 

of  question  respecting  Department  of  the  Atlantic I — 481,  482 

of  tender  of  War  Office  to  General  Sherman I — 482,  483,  484 

of  President's  purpose  to  get  the  question  before  the  courts 1—485,  486 

of  question,  Whether  General  Sherman  formed  and  gave  President  an  opinion,  <fec I — 500,  501,  504 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas I — 510,  511,  512,  513,  514 

of  President's  message  to  Senate,  Feb.  24 1—538,  539,  540,  541,  542,  543 

of  extract*  from  records  of  Navy  Department 1—561,  562,  563,  564,  565,  566 

of  employment  of  counsel  by  President  to  get  up  test  case I — 597,  600^  604 

of  President's  declarations  to  Mr.  Perrin,  Feb.  21 1—690,  627 

to  Secretary  Welles ^ r.  .1-667,  671 

of  advice  to  President  by  Cabinet  touching  constitutionality  of  tennre-of -office  act I — 676,  677,  678 

touching  construction  of  tenure-of-office  act I — 694,  695 

of  cabinet  consultations  in  regard  to  obtaining  a  judicial  decision,  <fcc I — 698,  699 

of  papers  in  Mr.  Blodgett's  case 1—723,  723,  724,  725 

remarks  on  application  of  counsel  for  adjournment I — 628,  629 

on  the  Alta  Vela  letter H— 262,  267,268,  281,282,  284 

€. 

Cameron,  Simon,  a  senator  from  Pennsylvania I— 11 

order  by — 

that  all  the  managers  and  counsel  be  permitted  to  file  arguments  by  eleven  o'clock,  April  23  ; 

offered  and  rejected II — 12 

order  by — 

that  Senate  hereafter  hold  night  sessions  from  eight  until  eleven  p.  m. ;  offered 11—283 

tabled,  (yeas,  32;  nays,  17) 11—308 

remarks  by 1—184, 240,  266,  267,  370,  371,  632,  726.    11—12,  268,  283,  469,  470,  473,  481 ,  482,  487,  491,  497 

question  by 1—267 

Cattell,  Alexander  G.,  a  Senator  from  New  Jersey ., I — 1 1 

opinion  on  the  case Ill — 178 

Chandler,  William  E.     (See  Testimony.) 

Chandler,  Zachariah,  a  senator  from  Michigan I — 11 

remarks  by 1—674.    11—482,483 

Chew,  Robert  S.     (See  Testimony.) 

Chief  Justice,  attendance  of,  requested  as  presiding  officer  in  the  trial I— 10 

oath  administered  to .1 — 1 1 

casting  vote  given  by I — 185,  276 

resolution  denying  authority  of,  to  vote  on  any  question  during  the  trial—  \By  Mr.  Sumner. \ 

offered  and  rejected,  (yeas,  22 ;  nays,  26) 1 — 185 

order  denying  privilege  of,  to  rule  questions  of  law — [  By  Mr.  Drake.] 

offered  and  rejected,  (yeas,  20;  nays,  30.)    I — 166 

order  denying  authority  of,  to  give  casting  vote — [By  Mr.  Sumner.] 

offered  and  rejected,  (yeas,  21 ;  nays,  27) ■ 1—187 

order  that  the  ruling  of,  upon  all  question  of  evidence,  shall  stand  as  the  judgment  of  the  Senate  unless 
a  formal  vote  be  asked,  &c. — [By  Mr.  Henderson.] 

offered 1—185 

agreed  to,  (yeas,  31 ;  nays,  19) 1—186 

views  of,  on  form  of  putting  final  question II — 489 

appeals  from  decisions  of : .' II— 488.     HI— 394 

opinion  of  Mr.  Sumner  on  the  question,  Can  the,  presiding  in  the  Senate,  rule  or  vote  ? Ill — 281 

Clarke,  D.  W.  C.     (See  Testimony.) 
Clephane,  James  O.     (See  Testimony.) 

Cole,  Cornelius,  a  senator  from  California I — 11 

remarks  by 1—508.     II— 479 

Committee  (in  House)  to  communicate  to  Senate  the  action  of  the  House  directing  an  impeachment  of 

Andrew  Johnson  ;  ordered I — 2 

appointed I — 3 

appear  at  bar  of  Senate I — 5 

report  to  House . .  •. 1 — 3 

(in  House)  to  prepare  articles  of  impeachment  against  Andrew  Johnson ;  ordered I — 2 

appointed I — 3 

report  of 1—3,6 

(in  Senate)  to  consider  and  report  on  the  message  of  the  House  relating  to  the  impeachment  of  Andrew 

Johnson  ;  ordered  and  appointed I — 5 

report  of 1—5,  13 

(in  Senate)  to  request  the  attendance  of  the  Chief  Justice  as  presiding  officer  in  the  trial ;  ordered  and 

appointed I— 1 0 

Competency.     (See  Evidence.) 

Conkling,  Roscoe,  a  senator  from  New  York '.  .1 — 11 

orders  by — 
that  Rule  XXIII  be  amended  by  inserting  "  subject  to  operation  of  Rule  VII." 

offered  and  agreed  to r . . .  I— 1 8 

that,  unless  otherwise  ordered,  trial  proceed  immediately  after  replication  filed  ;  offered 1—31 

agreed  to,  (yeas,  40;  nays,  10) I — 33 

that  the  Senate  commence  the  trial  30th  March  instant ;  agreed  to,  (yeas,  28 ;  nays,  24) 1—85 

prescribing  form  of  final  question ;  offered II — 478 

that  Senate  proceed  to  vote  on  remaining  articles ;  rejected,  (yeas,  26 ;  nays,  28) II — 492 

remarks  by 1—17. 18, 24,  31,  32,  33,  85, 179, 180, 208,  210.  236  246,  267,  277,  301,  324,  359,  370,  390^450. 

451,  452,  490,  497,  521,  537,  565,  673,  676,  699,  716 

II— 5,  6,  99,  188,  203,  280,  306,  322,  470,  471,  472, 474,  475,  476,  478,  488,  489,  492,  493,  494 

questions  by 1—246,504 


VI  INDEX. 


Conneas,  John,  a  senator  from  California ft.l I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  thejcourt Ill— 367, 395 

orders  by —  (  ' 

that  Rule  XXI  be  amended  to  allow  as  many  of  managers  and  counsel  to  speak  on  final  argument 
as  choose,  four  days  to  each  side,  managers  to  open  and  close ;  offered  and  rejected,  (yeas,  19 ; 

nays,  27) - 1—535 

that  hereafter  Senate  meet  at  eleven  a.  m.;  offered I— 631 

adopted,  (yeas,  29 ;  nays,  14) ., .1—633 

that  such  of  managers  and  counsel  as  choose  have  leave  to  file  arguments  before  April  24 ;  offered 

and  disagreed  to,  fyeas,  24;  nays,  25) II — 5 

prescribing  form  of  final  question  ;  offered II — 478 

remarks  by 1—36, 161, 185,  207, 246,  247,  268,  276,  298,  325,  367,  370,  371,  414,  462,  507,  514,  519,  532,  535,  580. 

611,  612,  628,  631,  633,  666,  673,  679,  699,  706,  716 
II-3, 4,  5,  6,  8, 10, 11,  83,  84,  413,  469,  470,  471,  472,  473,  474,  476,  478,  481,  483,  484,  488,  492,  493,  494,  498 

question  by I — 727 

Conversations.     (See  Evidence  ;  Testimony.) 

Corbett,  Henry  W.,  a  senator  from  Oregon I — 11 

order  by — 
that  two  of  counsel  have  privilege  of  filing  written  or  making  an  oral  address,  &c;  amendment 

offered II— 7 

withdrawn II — 8 

remarks  by II— 7,  8, 11 

Counsel  for  respondent 1—18, 19,34 

Cox,  Walter  S.     (See  Testimony.) 

Cragin,  Aaron  H.,  a  senator  from  New  Hampshire I — 11 

remarks  by I — 673 

Creecy,  Charles  E.     (See  Testimony.) 

Curtis,  Benjamin  R.,  of  Massachusetts,  counsel I — 19 

motion  by — 

for  an  allowance  of  three  days  to  prepare  proofs ;  offered I — 367,  369 

granted 1—371 

argument  by— 

on  application  for  forty  days  to  prepare  answer I — 20 

for  time  to  prepare  proofs I — 367,  369 

opening,  for  the  defence 1—377,390,397 

oh  admissibility — 

of  Adjutant  General  Thomas's  declarations  to  Mr.  Burleigh  February  21, 1868 1—198, 199 

of  President's  letter  to  General  Grant,  unaccompanied  with  enclosures I — 244 

of  telegrams  relating  to  the  reconstruction  of  Alabama I — 270, 271,  272 

of  President's  message  to  Senate  February  24 1 — 537,  538 

of  extrac's  from  records  of  Navy  Department I — 562,  563,  564,  565,  566,  567,  568 

of  employment  of  counsel  by  President  to  get  up  test  case I — 602,  604 

of  President's  declarations  to  Secretary  Welles I — 669 

of  advice  to  President  by  cabinet  touching  constitutionality  of  tenure -of -office  act. .  .1 — 677,  678,  689, 692 

I). 

Davis,  Garrett,  a  senator  from  Kentucky I— 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 363,  366 

order  by — 
that  a  court  of  impeachment  cannot  be  legally  formed  while   senators  from  certain  States  are 

excluded  :  offered  and  rejected,  (yeas,  2 ;  navs,  49) I — 36 

remarks  by 1—35,  487,  587,  519,  528.    II— 249, 282,  469,  482,  485 

opinion  on  the  case  Ill — 156 

Dear,  Joseph  A.     (See  Testimony.) 
Declarations.     (See  Evidence  ;  Testimony.) 

Dixon,  James,  a  senator  from  Connecticut I — 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court 111—388,389, 

390,  39 1,  392,  393,  394,  395,  396 
Documents.     (See  Evidence.) 

Do  kittle,  James  R.,  a  senator  from  Wisconsin I — 34 

order  by — 

that  on  final  argument  managers  and  counsel  shall  alternate,  two  and  two;  managers  to  open  and 

close :  offered  and  indefinitely  postponed,  (veas,  34  ;  nays,  15) I — 536 

remarks I— 23*),  276,  486,  489,  535,436,  611,  632,  740,  741.     11—9,487,492,493 

opinion  on  the  case 1H — 244 

Drake,  Charles  D.,  a  senator  from  Missouri I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 380,389, 

390,  393 
orders  by — 

that  respondent  file  answer  on  or  before  20th  March :  agreed  to,  (yeas,  28 ;  nays,  20) 1—35 

reconsidered,  (yeas,  27 ;  nays,  23) I — 35 

that  Chief  Justice  presiding  has  no  privilege-of  ruling  questions  of  law  on  the  trial,  but  all  such 

questions  should  be  submitted  to  Senate  alone  :  offered  and  rejected,  (yeas,  20 ;  nays,  30) 1—186 

that  votes  upon  incidental  questions  shall  be  without  a  division,  unless  requested  by  one-fifth  of 

members  present,  or  presiding  officer :  (amendment  to  Rule  VII,)  offered I — 230 

agreed  to 1—277 

that  any  senator  shall  have  permission  to  file  his  written  opinion  at  the  time  of  giving  his  vote  : 

offered II— 476 

rejected,  (yeas,  12 ;    nays,  38) II — 477 

that  the  fifteen  minutes  allowed  by  Rule  XXIII  shall  bo  for  the  whole  deliberation  on  final  question, 

and  not  to  final  question  on  each  article  :  offered II — 474 

adopted II— 478 

remarks  by 1—33,  82, 175, 176, 179,  186,  207, 208,  209, 230, 247,  255, 276,  277,  278,  280,  298,  325,  336,  426,  480, 

485,  489,  490,  497,  508,  518,  519,  520,  529,  533, 535,  536,  545,  605,  634,  680,  693,  696 

II— 84, 188, 472, 474,  476,  477,  484,  487,  491,  497,  498 

question  by 1—533 
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Edmunds,  George  F.,  a  senator  from  Vermont I — 17 

orders  by— 
that  answer  be  filed  April  1,  replication  three  days  thereafter,  and  the  matter  stand  for  trial  April  fi, 

1868:  offered 1—24 

that  when  the  doors  shall  bo  closed  for  deliberation  upon  final  question,  the  official  reporters  shall 

take  down  debates  to  be  reported  in  proceedings :  offered Til — 141 

not  indefinitely  postponed,  (yeas  20,  nays  27) II — 188 

read II— 218,  471 

tabled,  (yeas  28,  nays  20) 11—474 

that  the  standing  order  of  the  Senate,  that  it  will  proceed  at  twelve  o'clock  noon  to-morrow  to  vote 

on  the  articles,  be  rescinded — [May  11,  1868  :J  offered .II — 482 

agreed  to 11—483 

that  the  Senate  now  proceed  to  vote  upon  the  articles,  according  to  the  rules  of  the  Senate  offered 

May  16 11—485 

agreed  to 11—486 

remarks  by 1—24, 85, 86, 208, 211, 277, 336, 390, 451,  519,  534, 537, 566, 597, 680, 741 

II— 3, 10, 11, 12, 14, 141, 188, 218, 268, 471,  474,  475,  476,  479,  482,  483,  484, 485,  490,  493 

questions  by 1—566,  597 

opinion  on  the  case , Ill — 82 

Emory,  William  H.     (See  Testimony.) 

Evarta,  William  M.,  of  New  York,  counsel I — 1© 

motions  by— 

that  after  replication  filed,  counsel  be  allowed  reasonable  time  to  prepare  for  trial:  offered I — S3 

for  an  adjournment  in  consequence  of  illness  of  Mr.  Stanbery ^1 — 533 

argument  by— 

on  application  for  thirty  days  to  prepare  for  trial I — 68,  71 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence I — 184 

on  right  of  counsel  to  renew  examination  of  a  witness  recalled  by  court I — 522,  524, 526 

on  admissibility — 

of  Adjutant  General  Thomas's  declarations  to  Mr.  Burleigh,  February  21, 1868 1—206, 207 

to  clerks  of  War  Department ; 1 — 212 

of  President's  letter  to  General  Grant,  unaccompanied  with  enclosures I — 244,245 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  of  the  Treasury I — 258, 263, 264 

of  telegrams  relating  to  the  reconstruction  of  Alabama 1—270, 271, 272,  273 

of  Chronicle's  report  of  President's  speech  in  reply  to  Hon.  Reverdy  Johnson I — 286, 288, 289 

of  Leader's  report  of  President's  speech  at  Cleveland 1—322, 323, 324 

of  President's  declarations  to  Adjutant  General  Thomas,  February  21 1 — 424 

prior  to  March  9 1—429,  430 

of  President's  conversations  with  General  Sherman,  January  14 1—470, 4J?5 

of  tender  of  War  Office  to  General  Sherman ..1^*182,484 

of  question  Whether  General  Sherman  gave  President  an  opinion,  &c I — 501, 504, 506 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas I — 510,511,514 

of  President's  message  to  Senate,  February  24 1—538, 539, 542, 543 

of  extracts  from  records  of  Navy  Department I — 566,  568 

of  employment  of  counsel  by  President  to  get  up  test  case 1—598,  603 

of  President's  declaration  to  Mr.  Perrin 1—625,  626,  627 

to  Secretary  Welles 1—668,672,673 

of  advice  to  President  by  his  cabinet  touching  constitutionality  of  tenure-of-office  act 1—676, 678 

touching  construction  of  tenure-of-office  act I — 694, 696 

of  cabinet  consultations  iu  regard  to  obtaining  a  judicial  decision,  &c I — 699 

of  papers  in  Mr.  Blodgett's  case 1—722,723,724,725 

final,  on  the  case 11—269,284,308,336 

remarks  announcing  illness  of  Mr.  Stanbery I — 533,  590,  716 

on  order  in  regard  to  limiting  argument  on  final  question I — 497, 534.    II — 7,  9 

on  application  for  adjournment I — 628, 629, 631 

Evidence,  question,  Whether  objections  to,  should  be  decided  by  Chief  Justice,  or,  in  first  instance,  sub- 
mitted to  Senate—  [By  Mr.  Drake] I— 175,179- 

discussed  by — 

3Ianager  Butler 1—176,177,181,184 

Manager  Bingham I— 180, 181,.  183 

Manager  Boutwell 1—181,184 

Mr.  Evarts 1—184 

presiding  officer  may  rulo  all  questions  of,  which  ruling  shall  stand  as  the  judgment  of  the  Senate, 
unless  a  vote  be  asked,  &c. ;  or  he  may,  in  first  instance,  submit  such  questions  to  Senate— [By 

Mr.  Hender son]—  offered;  I — 185:  agreed  to;  (yeas  31,  nays  19) I — 186 

admissibility  of— 
declarations  of  Adjutant  General  Thomas,  February  21,  as  to  the  means  by  which  he  intended  to 

obtain  possession  of  War  Department :  (objected  to  by  Mr.  Stanbery) I — 175, 188 

discussed  by — 

Manager  Butler 1—187,192,193,195,207 

Mr.  Stanbery 1—188,192,193,195,206,207 

Mr.  Curtis 1—198,199 

Manager  Bingham 1—202,206 

Mr.  Evarts 1—206,207 

admitted;  (yeas  39,  nays  11) 1—209 

declarations  of  Adjutant  General  Thomas  to  clerks  of  War  Department,  antecedent  to  his  appoint- 
ment as  Secretary  of  War  ad  interim,  as  to  his  intention  when  he  came  in  command :  (objected 

tobyAfr.  Evarts) 1—212 

discussed  by — 

Mr.  Evarts 1—212 

Manager  Butler ...1—212 

Manager  Bingham 1—213 

admitted;  (yeas  28,  nays 22) 1—214 

letter  of  President  to  General  Grant,  February  10,  1868,  unaccompanied  by  other  letters  referred 

to  therein:  (objected  to  by  Mr.  Stanbery) I-r-243 
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Evidence,  admissibility  of— - 

President'**  letter  to  General  Grant— Continued, 
discussed  by — 

Mr.  Stanbery T— 244,245 

Manager  Wilson : 1—244,246 

Mr.  Evarts 1—244,246 

Manager  Bingham '. I — 244 

Mr.  Curtis 1—244 

objection  not  sustained  :  (yeas  20,  nays  29) I — 247 

appointment  of   Edmund   Cooper,   private   secretary  of   President,   as  Assistant    Secretary  of 

Treasury:  (objected  toby  Mr.  Evarts) 1—258 

discussed  by — 

Mr.  Evarts 1—258,263,264 

Manager  Butler 1—259,260,263,264,265 

Mr.  Stanbery 1—260,261,262,264 

Manager  Bingham I — 262 

not  received ;  (yeas  22,  nays  27) I — 268 

telegrams  between  President  and  Lewis  E.  Parsons,  January  17,  1867,  in  relation  to  constitutional 

amendment  and  reconstruction  of  Alabama :  (objected  to  by  Mr.  Stanbery) 1—270 

discussed  by — 

Manager  Butler 1—270,271,272,273,275,270 

Mr.  Evarts 1—270,271,272,273 

Mr.  Stanbery 1—270 

Mr.  Curtis 1—270,271,272 

Manager  Boutwell I — 274 

admitted;  (yeas  27,  nays  17) , 1—276 

Chronicle's  report  of  President's  speech,  August  18,  1866,  in  reply  to  Hon.  Reverdy  Johnson : 

(objected  to  by  Mr.  Evarts) 1—286 

digcussed  by — 

Mr.  Evarts 1—286,288,289 

Manager  Butler 1—286,289,297,301 

withdrawn 1—301 

Leader's  report  of  President's  speech  at  Cleveland,  September  3, 1866 :  (objected  to  by  Mr.  Evarts)  .1—322 
discussed  by — 

Mr.  Evarts 1—322,323,324 

Manager  Butler 1—322,323,324 

admitted ;  (yeas  35,  nays  11 ) I — 325 

declarations  of  President  to  Adjutant  General  Thomas,  February  21,  1868,  after  order  for  removal 

of  Mr.  Stanton,  to  show  an  absence  of  purpose  to  use  force ;  (objected  to  by  Manager  Butler.. I — 420 
discussed  by — 

Manager  Butler 1—420,421,422 

Mr.  Stanbery I— 42L 

Mr.  Evarts 1—424 

Manager  Biugham I — 425 

admitted  ;  (yeas  42,  nays  10,) I — 426 

declarations  of  President  to  Adjutant  General  Thomas  prior  to  9th  March,  in  respect  to  use  of  force 

to  get  possession  of  the  War  Office ;  (objected  to  by  Manager  Butler) I — 429 

discussed  by — 

Manager  Butler 1—429,430 

Mr.  Evarfs 1—429,430 

Manager  Bingham I — 430 

admitted 1—430 

conversations  between  President  and  Lieutenant  General  Sherman,  January  14,  1868,  in  regard  to 

removal  of  Mr.  Stanton;  (objected  to  by  Manager  Butler) 1—462 

discussed  by — 

Mr.  Stanbery 1—462,463,465,468,469,471,472 

Manager  Butler 1—462,  463,  465,  468,  469, 470,  471,  472,  473,  475,  479 

Mr.  Evarts 1-470,475 

Manager  Wilson 1—478,479 

not  admitted,  (yeas  23,  nays  28) I — 481 

question  in  regard  to  creation  of  department  of  the  Atlantic;  (objected  to  by  Manager  Butler) 1 — 481 

discussed  by —  » 

Manager  Butler * 1—481,482 

Mr.  Stanbery '. 1—481,482 

not  admitted 1—482 

tender  to  General  Sherman  of  appointment  as  Secretary  of  War  ad  interim ;  (objected  to  by  Man- 
ager Butler) 1—482 

discussed  by — 

Manager  Butler 1—482,483 

Mr.  Evarts 1—482 

Mr.  Stanbery , 1—482 

admitted 1—483 

.  question,  Whether  at  tho  first  offer  of  War  Office  to  General  Sherman  anything  further  passed  in 

referenee  to  the  tender  or  acceptance  of  it ;  (objected  to  by  Manager  Butler) 1—484 

discussed  by — 

Manager  Butler 1—484 

Mr.  Evarts 1—484 

not  admitted,  (yeas  23,  nays  29) I — 485 

President's  declaration  of  purpose  of  getting  Mr.  Stanton's  right  to  office  before  the  courts ;  (objected 

to  by  Manager  Butler) » I — 485 

discussed  by — 

Manager  Butler 1—485,486 

Mr.  Stanbery 1—485 

Mr.  Evarts * 1—486 

not  admitted,  (yeas  7,  nays  44) 1—487 

President's  declaration  of  purposo  in  tendering  General  Sherman  the  appointment  of  Secretary  of 

War  ad  interim  ;  (objected  to  by  Manager  Bingham) 1—488 

not  admitted,  (yeas  25,  nays  27) 1—489 
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President's  declarations  to  General  Sherman  in  reference  to  use  of  threats  or  force  to  get  possession 

of  the  War  Office  ;  (objected  to  by  Manager  Butler) 1—489 

not  admitted I— 490 

question,  Whether  General  Sherman  gave  President  an  opinion  as  to  advisability  of  a  change  in  the 

War  Department ;  (objected  to  by  Manager  Butler) I — 498 

discussed  by — 

Manager  Bingham I — 498,505,506 

Mr.  Stanbery 1—499,501,504 

Manager  Butler 1—500,501,504 

Mr.  Evarts 1—501,504,506 

•  not  admitted,  (yeas  15,  nays  35) 1—507 

advice  to  President  to  appoint  some  person  in  place  of  Mr.  Stanton :  (objected  toby  Manager  Butler) . .  .1 — 507 

.  not  admitted,  (yeas  18,  nays  32) 1—508 

affidavit  of  Edwin  M.  Stanton  and  warrant  of  arrest  of  Lorenzo  Thomas :  (objected  to  by  Manager 

Butler) - 1—510 

discussed  by — 

Manager  Butler 1—510,511,512,513,514 

Mr.  Evarts 1—510,511,514 

Mr.  Stanbery 1—512,513,514 

admitted ;  (yeas  34,  nays  17) 1—515 

question,  Whether  President  stated  to  General  Sherman  his  purpose  in  tendering  him  the  office  of 

Secretary  of  War  ad  interim :  (objected  to  by  Manager  Bingham) I — 517 

admitted  ;  (yeas  26,  nays  22) 1—518 

President's  declaration  of  purpose  in  tendering  General  Sherman  the  office  of  Secretary  of  War  ad 

interim  :  (objected  to  by  Manager  Bingham) 1—518 

admitted  ;  (yeas -26,  nays  25) 1—520 

message  of  President  to  Senate,  February  24,  1868,  in  response  to  Senate  resolution  of  February  21, 

1868:  (objected  to  by  Manager  Butler) ..1—538 

discussed  by — 

Manager  Butler 1—538,539,540,541,542,543 

Mr.  Curtis 1—537,538 

Mr.  Evarts 1—538,539,542,543 

Manager  Bingham I — 540,  541,  542,  543 

not  admitted I — 544 

extracts  from  records  of  Navy  Department,  exhibiting  practice  in  respect  to  removals :  (objected  to 

by  Manager  Butler) -. I — 561 

discussed  by — 

Manager  Butler I— 561,  562,  563,  564,565,  560 

Mr.  Curtis 1—562,563,564,565,566,567,508 

Mr.  Evarts... 1—566,568 

Manager  Boutwell I — 507 

admitted ;  (yeas  36,  nays  15) I — 568 

employment  of  counsel  by  President  to  raise  question  of  Mr.  Stanton's  right  to  hold  the  office  of 

Secretary  of  War  against  authority  of  President :  (objected  to  by  Manager  Butler) I — 597 

discussed  by — 

Manager  Butler 1—597,600,604 

Mr.  Evarts 1—598,603 

Mr.  Curtis 1—602,604 

Manager  Wilson I — 602 

admitted  ;  (yeas  29,  nays  21) ' 1—605 

acts  toward  getting  out  habeas  r  orpus  in  the  case  of  Lorenzo  Thomas :  (objected  to  by  Manager  Butler)  I — 608 

admitted ;   (yeas  27,  nays  23) 1—609 

acts,  after  failure  to  obtain  habeas  corpus,  in  pursuance  of  President's  instructions  to  test  the  i-ight  of 

Mr.  Stanton  to  continue  in  office  :  (objected  to  by  Manager  Butler) I — 6 10 

admitted ;  (yeas  27,  nays  23) (. 1—612 

declarations  of  President  to  Mr.  Perriu,  February  21,  1868,  in  reference  to  removal' of  Mr.  Stanton, 

and  nomination  of  a  successor :  (objected  to  by  Manager  Butler) I — 625 

discussed  by — 

Manager  Butler 1—625,627 

Mr.  Evarts 1—625,626,627 

Manager  Wilson ~ I — 626 

not  admitted ;  (yeas  9,  nays  37) 1—628 

President's  declarations  to  Secretary  Welles,  February  21,  in  relation  to  removal  of  Mr.  Stanton : 

(objected  to  by  Manager  Butler) I — 667 

discussed  by — 

Manager  Butler 1—667,671 

Mr.  Evarts 1—668,672,673 

Mr.  Curtis 1—669 

admitted ;  (yeas  26,  nays  23) 1—674 

advice  to  President  by  cabinet  touching  constitutionality  of  tenure-of-office  act :    (objected  to  by 

Manager  Butler) t #.1—676 

discussed  by 

Manager  Butler 1—676,677,678 

Mr.  Evarts 1—676,678 

Mr.  Curtis 1—677,678,689,692 

Manager  Wilson I — 68  L 

not  admitted;  (yeas  20,  nays  29) 1—693 

advice  to  President  by  cabinet  in  regard  to  construction  of  tenure-of-office  act,  and  its  application  to 

Secretaries  appointed  by  President  Lincoln ;  (objected  to  by  Manager  Butler) I — 694 

discussed  by — 

Mr.  Evarts 1—694.696 

Manager  Butler 1—694,695 

not  admitted ;  (yeas  22,  nays  26) I — 697 

cabinet  consultations  in  regard  to  obtaining  a  judicial  decision  on  constitutionality  of  tenure-of-office 

act;  (objected  to  by  Manager  Butler) 1—698 

discussed  by — 

Manager  Butler 1—698,699 

Mr.  Evarts 1—699 

not  admitted;  (yeas  19,  nayB30) 1—700 
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question,  Whether  any  suggestions  were  made  in  cabinet  looking  to  the  vacation  of  any  office  by 

force ;  (objected  to  by  Manager  Butler) I — 700 

not  admitted;  (yeas  18,  nays 26) 1—701 

opinions  given  to  President  by  cabinet  on  questi©n,  Whether  the  Secretaries  appointed  by  President 

Lincoln  were  within  the  provisions  of  tenure-of-office  act ;  (objected  to  by  Manager  Bingham)  .1 — 715 

not  admitted ;  (yeas  20,  nayB  26) 1—716 

onswer  of  Foster  Blodgett  to  Postmaster  General's  notice  of  his  suspension  from  the  office  of  post- 
master at  Augusta,  G&;  (objected  to  by  Mr.  Evarts) _ I — 722 

discussed  by — 

Mr.  Evarts 1—722,723,724,725, 

Manager  Butler 1—722,723,724,725 

»ot  admitted 1—726 

nominations  of  Lieutenant  General  Sherman,  February  13,  1868,  and  of  Major  General  George  H. 

Thomas,  February  21,  1861,  to  be  Generals  by  brevet ;  (objected  to  by  Mr.  Evarts) 1—736 

not  admitted ;  (yeas  14,  nays  35) 1—738 

Evidence,  documentary,  for  the  prosecution — 

copy  of  oath  of  Andrew  Johnson,  President  of  the  United  States,  April  15,  1865,  with  accompanying 
certificates I — 147 

copy  of  President  Lincoln's  message  to  Senate,  January  13,  1862,  nominating  Edwin  M.  Stanton  to  be 
Secretary  of  War 1—148 

copy  of  Senate  resolution  in  executive  session,  January  15,  1862,  consenting  to  appointment  of  Edwin 
M.  Stanton  to  be  Secretary  of  War. I — 148 

copy  of  President's  message  to  Senate,  December  12,  1867,  announcing  suspension  of  Edwin  M.  Stanton 
from  the  office  of  Secretary  of  War,  and  designation  of  General  Grant  as  Secretary  of  W"ar  ad 
interim I — 148 

copy  of  Senate  resolution,  January  13,  1868,  in  response  to  message  of  President  announcing  suspen- 
sion of  Edwin  M.  Stanton,  and  non-concurring  in  such  suspension I — 155 

copy  of  Senate  order,  January  13,  1868,  directing  Secretary  to  communicate  copy  of  non-concurring 
resolution  to  President,  to  Edwin  M.  Stanton,  and  to  U.  S.  Grant,  Secretary  of  War  ad  interim I — 155 

copy  of  President's  message  to  Senate,  February  21,  1868,  announcing  removal  of  Edwin  M.  Stanton 
from  office,  and  designation  of  the  Adjutant  General  of  the  army  as  Secretary  of  War  ad  interim..! — 156 

copy  of  President's  order,  February  21,  1868,  removing  Edwin  M.  Stanton  from  the  office  of  Secretary 

"  of  War .' 1—156 

copy  of  President's  letter  of  authority  to  Lorenzo  Thomas,  February  21,  1868,  to  act  as  Secretary  of 
War  ad  interim,  and  directing  him  immediately  to  enter  upon  duties I — 156 

copy  of  Senate  resolution,  February  21,  1868,  that  President  has  no  power  to  remove  the  Secretary 
of  War  and  to  designate  any  other  officer  to  perform  duties  of  that  office  ad  interim, I — 157 

copy  of  Senate  order,  February  21,  1868,  directing  Secretary  to  communicate  copies  of  foregoing 
.resolution  to  President,  to  Secretary  of  War,  and  to  Adjutant  General  of  the  army I — 157 

copy  of  President  Lincoln's  commission  to  Edwin  M.  Stanton  as  Secretary  of  War,  January  15,  1862- 1 — 157 

commission  of  Edmund  Cooper  as  Assistant  Secretary  of  Treasury,  November  20,  1867 1 — 163 

letter  of  authority  to  Edmund  Cooper,  December  2,  1867,  to  act  as  Assistant  Secretary  of  Treasury.. I — 164 

copy  of  General  Orders  No.  15,  March  12,  1868,  requiring  all  orders  relating  to  military  operations 
issued  by  President  or  Secretary  of  War  to  be  issued  through  General  of  the  army I — 237 

copy  of  Brevet  Major  General  W.  H.  Emory's  commission,  July  17,  1866 1 — 239 

Special  Orders  No.  426,  August  27,  1867,  assigning  General  Emory  to  command  of  department  of 
Washington 1—240 

order  of  President,  February  13,  1868,  that  Brevet  Major  General  Thomas  resume  duties  .as  Adjutant 
General I— 280 

letter  of  General  Grant,  January  24,  1868,  requesting  to  have  in  writing  order  given  him  verbally  by 
President  to  disregard  orders  of  E.  M.  Stanton  as  Secretary  of  War,  &c I — 240 

President's  instructions  to  General  Grant,  January  29,  1868,  not  to  obey  orders  from  War  Depart- 
ment, unless,  &c 1—240 

letter  of  President  to  General  Grant,  February  10,  1868,  in  regard  to  his  having  vacated  the  office  of 
Secretary  of  War  ad  interim I — 241 

copy  of  President's  letter  of  authority  to  Lorenzo  Thomas  to  act  as  Secretary  of  War  ad  interim...!— -248 

copies  of  order  removing  Edwin  M.  Stanton,  and  letter  of  authority  to  General  Thomas  with  indorse- 
ments thereon,  forwarded  by  President  to  Secretary  of  Treasury  for  his  information I — 248, 249 

copy  of  General  Orders  No.  17,  March  14,  1867,  requiring  all  orders  relating  to  military  operations  to 
bo  issued  through  General  of  the  army I — 249 

copy  of  order  of  General  of  army  to   General  Thomas  to  resume  duties  as  Adjutant  General I — 256 

message  of  President  communicating  report  of  Secretary  of  State,  showing  proceedings  under  concur- 
rent resolution  of  the  two  houses  requesting  President  to  submit  to  legislatures  of  States  an  addi- 
tional article  to  the  Constitution 1—278 

report  of  President's  speech,  August  18,  1866,  in  reply  to  Hon.  Reverdy  Johnson,  as  sworn  to  by 

Francis  H.Smith 1—298 

report  of  President's  speech,  August  18,  1866,  revised  by  William  G.  Moore,  his  secretary I — 301 

at  Cleveland,  September  3, 1866,  in  Cleveland  Leader I — 325 

at  Cleveland,  September  3,  1866,  by  D.C.  McEwen 1—328 

at  Cleveland,  September  3,  1866,  in  Cleveland  Her.dd I— 333 

at  Sft  Louis,  September8,  1866,  in  Missouri  Democrat I — 340 

at  St.  Louis,  September  8,  1866,  in  St.  Louis  Times 1—348 

forms  of  various  commissions  as  issued  by  President  before  and  after  passage  of  civil-tenure  act 1 — 353 

Est  of  removals  of  heads  of   departments  at  any  time  by  President  during  session  of  Senate I — 358 

list  of  appointments  of  heads  of  departments  at  any  time  by  President  without  advice  and  consent  of 
Senate  and  while  Senate  was  in  session I — 358 

correspondence  between  President  John  Adams  and  Timothy  Pickering,  May  1800,  relating  to  re- 
moval of  Mr.  Pickering  from  office  of  Secretary  of  State I — 362 

copy  of  President  John  Adams's  message.  May  12,  1800,  nominating  John  Marshall  to  be  Secretary 
of  State  in  place  of  Timothy  Pickering  removed,  and  action  of  Senate  thereon L-— 365 

letter  from  President,  August  14,  1867,  notifying  Secretary  of  Treasury,  "  in  compliance  with  re- 
quirements" of  tenure-of-office  act,  of  suspension  of  Edwin  M.Stanton I — 364 

letter  of  Secretary  of  Treasury,  August  15,  1867,  notifying  heads  of  bureaus,  in  compliance  with 
requirements  of  tenure-of-office  act,  of  suspension  of  Edwin  M.  Stanton I — 366 

executive  messages  of  President  communicating  information  of  suspension  of  several  officers 1—369 

communication  from  Secretary  of  State,  December  19,  1867,  reporting  to  President,  in  compliance  . 
with  provisions  of  tenure-of-office  act,  the  suspension  of  the  consul  at  Brunai,  Borneo 1—369 


INDEX.     y  XI 

Evidence,  docnmentary,  for  the  prosecution— Continued, 
copy  of  letter  from  Adjutant  General  Thomas  to  President,  February  21,  1868,  reporting  delivery  of 
President's  communication  to  Edwin  M.  Stanton  removing  him  from  office,  and  accepting  appoint- 
ment of  Secretary  of  War  ad  interim t 1—376 

Evidence,  documentary,  for  the  defence— 

affidavit  of  Edwin  M.  Stanton,  and  warrant  of  arrest  of  Lorenzo  Thomas,  February  22, 1868 1—515 

docket  of  entries  as  to  disposition  of  case  of  United  States  vs.  Lorenzo  Thomas I — 531 

President's  nomination  of  Thomas  Ewing,  sen.,  to  be  Secretary  of  War,  February  22,  1868 1—537 

copy  of  Senate  proceedings,  Mav  13,  1800,  ou  nomination  of  John  Marshall  to  be  Secretary  of  State, 

in  place  of  Timothy  Pickering,  removed I — 555 

copy  of  President  Tyler's  order,  February  29,  1844,  appointing  John  Nelson,  Attorney  General,  to 

discharge  duties  of  Secretary  of  State  ad  interim I — 557 

copy  of  Senate  resolution,  March  6,  1844,  confirming  nomination  of  John  C.  Calhoun  as  Secretary  of 

State,  vice  A.  P.  Upshur 1—558 

copy  of  President  Fillmore's  order,  July  23,  1850,  designating  Winfield  Scott  to  act  as  Secretary  of 

War  ad  interim 1—558 

copy  of  Senate  resolution,  August  15,  1850,  confirming  nomination  of  Charles  M.  Conrad  as  Secretary 

of  War 1—558 

copy  of  President  Buchanan's  order,  January  10,  1861,  appointing  Moses  Kelley  to  be  Acting  Secretary 

of  Interior 1—559 

copy  of  President  Lincoln's  commission,  March  5,  1861,  to  Caleb  B.  Smith  as  Secretary  of  Interior  ..I — 559 
copy  of  letters  of  Acting  Secretary  of  Treasury,  August  17,  1842,  relating  to  removal  of  collector  and 

appraiser  in  Philadelphia I — 560 

extracts  from  records  of  Navy  Department  exhibiting  practice  in  respect  to  removals 1—569 

list  of  civil  officers  of  Navy  Department,  appointed  for  four  years  under  act  of  May  15,  1829,  and 

removable  at  pleasure,  who  were  removed,  their  terms  not  having  expired I — 573 

copies  of  documents  from  State  Department,  showing  practice  of  government  in  removal  of  officers 

during  session  of  Senate,  during  recess,  and  covering  all  cases  of  vacancy I — 574,590 

copies  of  documents  from  Post  Office  Department,  showing  removals  of  postmasters  during  session  of 

Senate  and  ad  interim  appointments I — 581 

message  of  President  Buchanan,  January  15,  1861,  in  answer  to  Senate  resolution  respecting  vacancy 

in  the  office  of  Secretary  of  War I — 583 

list  of  persons  who  discharged  duties  of  cabinet  officers,  whether  by  appointment  made  in  recess  and 

those  confirmed  by  Senate,  as  well  as  those  acting  ad  interim,  or  simply  acting I — 585 

statement  of  beginning  and  ending  of  each  legislative  session  of  Congress  from  1789  to  1868 1 — 594 

statement  of  beginning  and  ending  of  each  special  session  of  Senate  from  1789  to  1868 1 — 595 

copy  of  President  Adams's  conimission  to  George  Washington,  July  4,  1798,  constituting  him  Lieuten^pt 

General  of  the  army *. I — 653 

tables  from  Department  of  Interior,  showing  removals  of  officers,  date,  name,  office,  and  whether 

removal  was  during  recess  or  during  session  of  Senate I — 654 

list  of  consular  officers  appointed  during  session  of  Senate  where  vacancies  existed  when  appointments 

were  made I — 662 

form  of  navy  agent's  commission  .». I — 705 

official  action  of  Post  Office  Department  in  removal  of  Foster  Blodgett 1—709 

Evidence,  documentary,  for  the  prosecution,  in  rebuttal — 
Journal  of  first  Congress,  1774-'75,  exhibiting  report  of  committee  to  draft  commission  to  General 

George  Washington I — 718 

letter  of  James  Guthrie,  Secretary  of  Treasury,  August  23,  1855,  as  to  practice  of  government  in 

appointing  officers  during  recess  to  fill  vacancies  existing  before  adjournment I — 719 

copy  of  indictmei.t  in  case  of  Foster  Blodgett  in  district  court  of  United  States  for  southern  district  of 

Georgia 1—720 

list  of  the  various  officers  in  United  States  affected  by  President's  claim  of  right  to  remove  at  pleasure 

and  appoint  ad  interim,  their  salaries,  &c I — 729 

Ewing,  Thomas,  sen. ,  nomination  of,  to  be  Secretary  of  War 1—508, 516, 537, 555,  556 


Ferry,  Orris  S.,  asenator  from  Connecticut I — 11 

orders  by — 
that  the  hour  "of  meeting  be  at  11  a.  m.,  and  that  there  be  a  recoss  of  thirty  minutes  each  day  at  2 

p.  m.  :  offered  and  rejected,  (yeas  24,  nays  26) I — 536 

that  tabular  statements  presented  by  Manager  Butler  be  omitted  from  published  proceedings: 

offered 1—633 

adopted 1—634 

remarks  by 1—186, 1 87, 336, 536,  602, 632,  633, 701, 716.    II— 4, 495.    Ill— 394 

question  by 1—602 

opinion  on  the  case Ill — 121 

Ferry,  Thomas  W.    (See  Testimony.) 

Fessenden,  William  P. ,  a  senator  from  Maine I— 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court.  .111—366,  367,  334,  401 

remarks  by 1—176,266,267,268,336,478,479.    11—6,7,195,469,473,483,485 

questions  by 1—267,  268 

opinion  on  the  case Ill — 16 

Fowler,  Joseph  S.,  a  senator  from  Tennessee I — 11 

remarks  by 1—175,276.    11—7 

opinion  on  the  case Ill— 193 

Frelinghaysen,  Frederick  T.,  a  senator  from  New  Jersey I— 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill— 380, 385 

order  by — 
that  as  many  of  managers  and  counsel  as  shall  choose  be  permitted  to  speak  on  final  argument, 

offered  and  laid  over I — 451 

discussed I — 491 

modified I — 495 

tabled,  (yeas  38,  nays  10) 1—498 

remarks  by .\\.... I— 188,451,491,495.     II— 13,474 

question  by X .1—188 

opinion  on  the  case Ill— 208 

. 
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Grimes,  James  W. .  a  senator  from  Iowa I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court III — 388,  394, 401 

order  by — 
that  hereafter  the  hour  of  meeting  shall  be  12  o'clock  m.  each  day,  except  Sunday : 

offered 11—99 

adopted,  (yeas  21,  nays  13) H— 141 

remarks  by I— 17,  78,  179,  298,  315,  608,  701,  709.    II— 6,  8, 13,  99, 21 7, 268, 322,  360, 46B,  485 

question  by I — 3 1 5 

opinion  on  the  case Ill— 328 

Groesbeck,  William  S.,  of  Ohio,  counsel 1—34 

argument,  final,  on  the  case 11—189 

IL. 

arlan.  James,  a  senator  from  Iowa I— 1 1 

opinion  on  the  case Ill — 233 

Henderson,  John  B.,  a  senator  from  Missouri I — 11 

orders  by— 
that  application  for  thirty  days  to  prepare  for  trial  be  postponed  until  after  replication  filed :  offered 

and  not  agreed  to,  (yeas  25,  nays  28) I — 81 

that  presiding  officer  may  rule  all  questions  of  evidence,  which  ruling  shall  stand  as  the  judgment 
of  the  Senate,  unless  some  member  shall  ask  a  formal  vote,  in  which  case  it  shall  be  submitted  to 
the  Senate ;  or  he  may  submit  any  such  question  to  a  vote  in  the  first  instance,  (amendment  to 
Rule  VII:) 

offered '- 1—185 

agreed  to,  (yeas  31,  nays  19) 1—186 

that,  subject  to  Rule  XXI,  all  managers  not  delivering  oral  arguments  may  file  written  arguments 
before  April  24,  and  counsel  not  making  oral  arguments  may  file  written  arguments  before  April  27 : 

offered II— 8 

remarks  by 1—81, 185, 247,  265,  266,  450,  488,  529,  530,  699.     II— 8,  9, 10, 11,  336,  488,  491,  494 

questions  by 1—265,  529,  699 

opinion  on  the  case Ill — 295 

Hendricks,  Thomas  A.,  a  senator  from  Indiana I — 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 360,  364, 

•  392,  399,  401 

order  by — 

that  trial  proceed  with  all  convenient  despatch :  amendment  offered  and  agreed  to 1—86 

prescribing  form  of  final  question  :  offered II — 478 

remarks  by 1—86,  18C,  231,  565,  633.    11—13,  282, 283,  473,  474,  478,  483,  484, 487,  488,  489 

opinion  on  the  case 111—95 

Hour  of  meeting,  order  fixing,  at  11  a.  m. — [By  Mr.  Conness.] 

offered 1—631 

adopted,  (yeas  29,  nays  14) I — 633 

order  fixing,  at  12  o'clock  m.  each  day,  except  Sunday— [By  Mr.  Grimes.  | 

offered 11—99 

adopted,  (yeas  21,  nays  13) II — 141 

Howard,  Jacob  M. ,  a  senator  from  Michigan I — 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill— 361,  367, 

382,  383,  388,  389,  390, 392,  393,  401 
orders  by —  \ 

(in  Senate,)  that  the  message  of  the  House,  relating  to  the  impeachment  of  Andrew  Johnson,  be 

referred  to  a  select  committe  of  seven,  to  consider  and  report  thereon ;  agreed  to 1—5 

(in  Senate,)  that  the  Senate  will  take  proper  action  on  the  message  of  the  House  in  relation  to  the 

impeachment  of  Andrew  Johnson  :  reported  and  agreed  to I — 6 

(in  Senate,)  that  at  1  o'clock  to-morrow  afternoon,  the  Senate  will  proceed  to  consider  the  impeach- 
ment of  Andrew  Johnson,  &c. :  agreed  to  March  4 * I — 9 

that  a  summons  do  issue  to  Andrew  Johnson,  returnable  on  Friday,  March  13,  at  1  o'clock  p.  m.  : 

adopted 1—16 

that  no  senator  shall  speak  more  than   once,  nor  to  exceed  15  minutes  oc  one  question,  during  final 

deliberations  :  offered  and  rejected,  (yeas  19,  nays  30) II — 218 

remarks  by .  .1— 5,  9, 12, 16, 17,  34,  36,  69,  77,  78.  82, 160, 180, 188,  214,  235,  265,  276,  321,  325,  346, 367, 370,  451,  486, 
497,  514,  530,  566,  606,  612,  673,  680,  693,  716,  738.     II— 5, 10, 14,  218,  219,  282,  389,  446,  472,  485,  498 

questions  by 1—276,  530,  566,  680 

opinion  on  the  case Ill — 31 

Howe,  Timothy  O.,  a  senator  from  Wisconsin I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 380 

remarks  by 1—36,490,508,520,533,608,611,740.     11—12,282,283,475 

opinion  on  the  case Ill — 58 

Hudson,  William  N.     (See  Testimony.) 

I. 

Impeachable  crimes,  definition  of 1-88,123,147,476.    11—286.    Ill— 355 

Impeachment  of  Andrew  Johnson,  President  of  the  United  States — 

resolution  (in  House)  providing  for  the,  [By  Mr.  Covode.  Feb.  21,  1868 :]  referred T— 1 

reported I — 1 

adopted,  (yeas  126,  nays  47) ■. 1—2 

Committee  (in  House)  to  communicate  to  Senate  its  action  directing  an — 

ordered 1—2 

appointed 1—3 

appear  at  bar  of  Senate '. I — 5 

report  to  House I — 3 

Committee  (in  House)  to  prepare  articles  of— 

ordered I — 2 

appointed 1—3 

report  of 1—3,  4,  6 
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Impeachment  of  Andrew  Johnson— Continued, 
order  (in  House)  limiting  debate,  and  directing  proceedings  when  articles  of,  are  reported  to  House — 

adopted,  (yeas  106,  nays  37) 1—3 

managers  elected  and  Senate  notified _ I — 4 

directed  to  carry  articles  to  Senate I — 4 

House  informed  that  Senate  is  ready  to  receive I — 4 

House  in  Committee  of  the  Whole  to  attend I — 4 

appear  at  bar  of  the  Senate  with  articles I — 6 

demand  that  the  Senate  take  process,  &c I — 16 

articles  of 1—6 

rules  of  procedure  on  the  trial  of I — 6,  13 

answer  of  respondent 1—37 

replication I — 81 

opening  arguments I — 87,  377 

evidence I — 147,  4 1 5 

arguments II — 14-447 

final  vote H— 486,  487,  496,  497 

opinions UI 


Johnson,  Andrew,  President  of  the  United  States — 

articles  of  impeachment I — 6 

summons  issued  to I — 16 

returned I — 18 

called  by  proclamation I — 1 8 

appearance  entered  and  counsel  named *. I — 19 

forty  days  asked  to  prepare  answer I — 19 

answer  to  articles I — 37 

oath  of  office,  April  15, 1865 1—147 

suspension  of  Edwin  M.  Stanton,  Secretary  of  War,  and  designation  of  General  Grant  Secretary  ad 

interim  communicated  to  Senate  December  12,  1867 I—  148 

Senate's  non-concurrence  in,  communicated I — 155 

removal  of  Edwin  M.  Stanton,  Secretary  of  War,  and  designation  of  Lorenzo  Thomas  Secretary  ad 

interim,  February  21,  1868 1—156,  248 

Senate's  denial  of  power  to  remove  and  appoint  communicated I — 157,  158 

appointment  of  Edmund  Cooper  Assistant  Secretary  of  Treasury I — 163, 164 

order  that  Adjutant  General  Thomas  resume  his  duties I — 240 

instructions  to  General  Grant  not  to  obey  orders  from  War  Department,  unless,  &c I — 240 

letter  to  General  Grant  in  regard  to  his  having  vacated  the  office  of  Secretary  ad  interim. 1—241 

telegram  to  Governor  Parsons I — 272 

message  communicating  report  relating  to  amendment  of  the  Constitution I — 278 

reports  of  speech  August  18,  1866,  in  reply  to  Hon.  lteverdy  Johnson I — 298, 301 

at  Cleveland,  September  3,  1866 1—325, 328,  333 

at  St.  Louis,  September  8,  1866 1—340,  348 

notification  to  Secretary  of  Treasury,  August  14,  1867,  of  suspension  of  Mr.  Stanton 1—364 

conversation  with  General  Emory I — 233,  236 

with  General  Wallace 1—253,256 

with  Mr.  Wood 1—372 

with  Mr.  Blodgett 1—375 

wi.h  Adjutant  General  Thomas 1—417,  418,  426,  427,  428,  430,  437, 438,  439,  452,  453 

-     with  Lieutenant  Genera!  Sherman ' I — 461,481,483 

with  Mr.  Cox 1—597,605,609,613 

with  Mr.  Merrick 1—617,623 

with  Mr .  Per rin 1—623,  624 

with  Secretary  Welles 1—664,  674,  675 

tender  of  War  Office  to  Lieutenant  General  Sherman 1—461, 483, 485,  517,  518,  531, 528,  529 

nomination  of  Mr.  Ewing  Secretary  of  War,  February  22,  1868 1—508,  516,  537,  555,  5*6 

instructions  to  test  Lorenzo  Thomas's  right  to  office 1—605,  6(19,  620 

acquittal  on  article  XI II — 486,  467 

II 11—496 

III II— 497 

Johnson,  Reverdy,  a  senator  from  Maryland I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court.  IH — 361, 366,  309, 

390,  392,  401 
orders  by — 
that  trial  proceed  at  the  expiration  of  10  days,  unless  for  causes  shown  to  the  contrary :  offered. . .  I — 83 

considered ". I — 84 

that  Senate  commence  the  trial  2d  of  April :  offered I — 85 

that  two  of  managers  be  permitted  to  file  printed  arguments,  &c.  :  amendment  offered  and  adopted,  II — 5 
remarks  by 1—18,  33,  78,  82,  83,  84,  85, 147,  154, 160, 161, 176,  200,  208,  209,  236,  237,  247, 265,  270,  298,  312, 

325.362.365.368.370.372.397.452.486.487.495.507,  515,  517,  5'8,  519,  520,  521,  522, 

523.524.528.529.532.534.537.562.503.564.566.508,  573,  583,  583,  590,  612,  620,  621, 
626,644,654,661,669,675,676  680,692,709,711,  714,  716,  717,  7l8,  721,  722,  736,  739, 
740,  741.  11—5,  6, 13, 118, 166, 189,  218,  262,  281, 282,  283,  306,  389,  469,  475,  479,  483, 
484,  485,  487,  490,  498. 

questions  by 1—206,265,507,547,680 

opinion  on  the  case Ill-  -50 

Jones,  J.  W.     See  Testimony. 

Judgment  of  acquittal  entered II — 498 

K. 

Karsner,  George  W.     (See  Testimony.) 
Knapp,  George.     (See  Testimony.) 

Lawrence.  William,  a  representative  from  Ohio — 
brief  of  authorities  upon  the  law  of  impeachable  crimes,  by I— 1 23.    HI— 355 
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Legislative  business.     (See  Practice.) 

Logan,  John  A.,  of  Illinois,  a  manager 1—4,17 

argument  by — 

on  application  of  counsel  for  thirty  days  to  prepare  for  trial I — 69 

final,  on  the  case . II — 1 4 

remarks  on  the  Alta  Vela  letter II—  268 

M. 

Managers  on  the  part  of  the  House  elected,  and  Senate  notified I — 4 

directed  to  carry  articles  to  Senate I — 4 

House  informed  that  Senate  is  ready  to  receive I — 4 

House  in  Committee  of  the  Whole  to  attend I — 4 

appear  at  bar  of  Senate  with  articles I — 6 

demaBd  that  the  Senate  take  process,  &c I — 16 

McCreery,  Thomas  C,  a  senator  from  Kentucky I— 11 

motion  by II— 489 

McDonald,  William  J.     (See  Testimony.) 
McEwen,  Daniel  C.     (See  Testimony.) 
Meigs,  R.  J.     (See  Testimony.) 
Merrick,  Richard  T.     (See  Testimony.) 
Moore,  William  G.     (See  Testimony.) 
Moorhead,  James  K.     (See  Testimony.) 

Morgan,  Edwin  D.,  a  senator  from  New  York I — 11 

Morrill,  Justin  S.,  a  senator  from  Vermont I— 11, 

order  by — 
that  Senate  meet  on  Monday  next  (May  11)  at  11  a.  m  ,  for  deliberation,  and  on  Tuesday  at  12  m. 
proceed  to  vote  without  debate  on  the  several  articles — each  senator  to  be  permitted  to  file  his 

written  opinion  within  two  days  after  the  vote :  offered II—  476 

agreed  to , II — 478 

remarks  by 1—390.     H— 249,  476,  478 

opinion  on  the  case Ill — 136 

Morrill,  Lot  M. ,  a  senator  from  Maine I — 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill— 364,  394 

order  by — 
that  Senate  proceed  on  Monday  next  to  take  the  yeas  and  nays  on  the  articles  without  debate  ;  any 

senator  to  have  permission  to  file  a  written  opinion  :  offered II — 476 

remarks  by 1—185,442.    11—470,476,493,494,495 

opinion  on  the  case Ill — 126 

Morton,  Oliver  P. ,  a  senator  from  Indiana I—  1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court HI — 367,  387 

remarks  by 1—24,86,674.    11—219,485 

K. 

Kelson,  Thomas  A.  R.,  of  Tennessee,  counsel 1—19 

argument  by — 

on  motion  to  fix  a  day  for  trial  to  proceed 1—28 

on  motion  to  fix  the  number  and  order  of  speakers  on  final  argument I — 534.     II — 9 

final,  on  the  case II — 118, 141 

remarks  on  the  Alta  Vela  letter 11—144, 265,  266, 267, 268,  280,  281,  282,  283,  284,  307 

Norton,  Daniel  S. ,  a  senator  frOm  Minnesota , I— 1 1 

Nye,  James  W.,  a  senator  from  Nevada ^ I— 11 


Oath  administered  to  Chief  Justiee I— 1 1 

to  senators . I— 11, 12, 17,34 

•  question.  Whether  it  is  competent  for  the  President  pro  tempore  of  the  Senate  to  take  the,  and  become 

thereby  a  part  of  the  court — f  By  Mr.  Hendricks] — discussed Ill — 360 

withdrawn 111—400 

Officers,  territorial  and  executive,  list  of,  with  their  tenures I-  -548 

Opinion:  order,  that  each  senator  shall  be  permitted  to  file,  within  two  days  after  the  vote  shall  have 

been  taken,  to  be  printed  with  the  proceedings  [  By  Mr.  Morrill  of  Vermont] 11—476 

agreed  to 11—478 

filed  by— 

"—Mr.  Buckalew Ill— 218 

Mr.  Cattell Ill— 178 

""""Mr.  Davis Ill— 156 

—Mr.  Doolittle 111—244 

Mr.  Edmunds Ill— 82 

Mr.  Ferry : HI— 121 

TJtr.  Fessenden Ill— 16 

*^ffr.  Fowler Ill— 193 

Mr.  Frelinghuysen Ill— 208 

*mr.  Grimes Ill— 328 

Mr.  Harlan Ill— 233 

— Jdr.  Henderson in— 295 

r.  Hendricks... III— 95 

Mr.  Howard Ill— 31 

Mr.  Howe HI— 58 

Mr.  Johnson 111—50 

Mr.  Morrill,  of  Maine st. HI— 126 

Mr.  Morrill,  of  Vermont .> * : III — 136 

Mr.  Patterson,  of  New  Hampshire HI— 309 

Mr.  Pomeroy Ill— 340 

Mr.  Sherman ., Ill— 3 

Mr.  Stewart IH— 152 
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Opinion,  filed  by — 

Mr.  Sumner Ill— 247 

Mr.  Tipton .' O - # p ."..III— 189 

■*>«*Mr.  Trumbull : ^ .'..,, .?..IH— 319 

>**9ir.  Van  Winkle .,....• : x Ill— 147 

""■Mr.  Vickers i.l ..«. ..Ill— 116 

Mr.  Williams '. *-.,... I. Ill— 347 

Mr.  Wilson .*. Ill— 214 

Mr.  Yates .' -.-7 Ill— 102 

P.  ■"■'  ' 

Patterson,  James  W.,  a  senator  from  New  Hampshire 1—17 

opinion  on  the  case Ill — 309 

Patterson,  David  T.,  a  senator  from  Tennessee .' I — \\ 

remarks  by , ^ 1—160 

Perrin,  Edwin  O.     (See  Testimony.) 

Pomeroy,  Samuel  C,  a  senator  from  Kansas I — 1 1 

remarks  on.the  competency  of  the' President  pro  tempore  to  sit  as  a  member  of  the  court HI?— 379, 390" 

v  304,401 
order  by — 

(in  Senate,)  that  the  notice  to  Chief  Justice  to  meet  the  Senate  in  the  trial  and  request  his  attend- 

ance  be  delivered  by  a  committee  of  three,  &c. ;  agreed  to I— 10 

remarks  by 1—10,451.    H%-4, 359,  490 

opinion  on  the  case ^ v  t . .HI — 340 

Practice.     (See  Rules.)  >     *;' 

right  of  counsel  making  motion  to  open  and  close  argument  thereon ,\x 1 — 77 

the  limitation  of  argument  on  interlocutory  questions  to  one  hour,  by  rule  XX,  has  reference  to  the* 

whole  number  of  persons  to  speak  on  each  side,  and  not  to  each  person  severally ,.  .r. ,  ,1 — 207, 208 

ft  is  not  in  order  to  call  up  business  transacted  in  legislative  session ... I — 301 

objections  to  putting  question  to  witness  by  a  member  of  the  court  must  come  from  the'  couH? 

itself A..  I— 507,519 

but  after  question  is  asked,  it  is  competent  for  managers  to  state  objections  to  its  being  answered. ..  .1—519 

it  is  competent  for  Senate  to  recall  any  witness 1—518,522 

if  managers  desire  to  cross-examine  they  must  cross-examine  before  dismissing  witness „-«.  &.  .1 — 531 

an  application  for  an  order  of  Senate  to  furnish  a  statement  from  its  records  can  only  be  addressed  to*> 

Senate  in  legislative  session r. 1 — 589 

the  general  rules  of  the  Senate  in  its  legislative  session  govern  proceedings  of  the  court  so  far  as  ap- 
plicable  ^ ^4^-451,532 

President.     (See  Johnson,  Andrew.) 
President  pro  tempore  of  the  Senate — 
question,  Whether  it  is  competent  for  the,  to  take  the  oath  and  become  thereby  a  part  of  the  court-- 

[By  Mr.  Hendricks] .'........  J.Hw-360 

discussed  by — 

Mr.  Anthony HI— 385 

Mr.  Bayard Ill— 372 

Mr.  Buckalew ^ ..111—383,385 

Mr.  Conness 111—367,395 

Mr.  Davis 111—363,366 

Mr.  Dixon ...IH— 388,  389,  390,391,392,  393, 394, 395,v396 

Mr.  Drake ; IU— 380,  389, 390, 3S3 

Mr.  Ferry ...Ill— 394 

Mr.  Pessenden Ill— 366,  367,394^401 

Mr.  Frelinghuysen HI— 380,  385 

Mr.  Grimes 111—388,394,401 

Mr.  Hendricks 111—360,364,392,399,401 

Mr.  Howard 111—361,367,382,383,388,389,390,392,393,401 

Mr.  Howe Ill— 380 

Mr.  Johnson /. 111—361,366,369,390,392,401 

Mr.  Morrill,  of  Maine HI— 364,  394 

Mr.  Morton 111—367,387 

Mr.  Pomeroy 111—379,390,394,401 

Mr.  Sherman 111—360,371,391,392,401 

Mr.  Stewart „ 111—395 

Mr.  Sumner IH— 375 

Mr.  Thayer 111—3*1 

Mr.  Williams .IH— 365,  366 

withdrawn ; • v,...  Ill— 400 

Question,  final,  order  that  when  doors  shall  be  closed  for  deliberation  upon,  the  official  reporters  shall 
take  down  debates,  to  be  reported  in  proceedings — [By  Mr.  Edmunds.] 

offered n— 141 

read I  i— 188,218,471 

tabled,  (yeas  28,  nays  20) '. ." 11—474 

order,  that  Senate  proceed  to  vote  on  the  several  articles  at  twelve  o'clock  on  day  after  the  close  of 
arguments—  [By  Mr.  Sumner.] 

offered ^ 11—189 

called  up ., n — 474,476 

order,  that  the  Senate  meet  on  Monday'  next  (May  11)  at  11  a.  m.,  for  deliberation  on,  and  on  Tues- 
day, at  12  m.,  proceed  to  vote  without  debate  pn  the  several  articles,  &c— [By  Mr.  Morrill,  of 
Vermont.}  \ 

offered... „ £ n— 476 

agreed  to >.../ { ,, H— 478 

onders  offered  prescribing  form  of,  by—  ' 

Mr.  Buckalew ^. f '.. .-r.\  1 .11— 478 

Mr.  Conkling .- 1 II— 478 
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Question,  final — Continued, 
orders  offered  prescribing  form  of,  by — 

Mr.  Conness , II — 478 

Mr.  Hendricks : .' 11—478 

Mr.  Sumner 11—189,219,478 

views  of  Chief  Justice  on  form  of  putting '. . ...... II-r-480 

order  that  the  views  of  Chief  Justice  be  entered  on  the  journal — [By  Mr.  Buckalew.] 

offered  and  agreed  to 11—480 

order  that,  be  put  as  proposed  by  presiding  officer,  and  each  senator  rise  and  answer  "Guilty"  or 
"Not  guilty"  only— \ By  Mr.  Sumner.] 

offered  and  agreed  to II — 481 

order,  that  the  standing  order  of  the  Senate  that  it  will  proceed  to  vote  on  the  articles  at  12  o'clock 
m.  to-morrow  be  rescinded.     [By  Mr.  Edmunds.] 

offered  May  11, 1368 ...11—482 

agreed  to II — 483 

order,  that  the  Senate  now  proceed  to  vote  upon  the  articles,  according  to  the  rules  ef  the  Senate — 
[By  Mr.  Edmunds.] 

offered  May  16 11—485 

agreed  to II — 486 

order  that,  shall  be  taken  on  eleventh  article  first,  and  thereafter  on  the  other  teu  successively  as  they 
stand — [By  Mr.  Williams.] 

agreed  to,  (yeas  34,  nays  19) II>— 484,  485 

taken  on — 

Article  XI :  That  he  attempted  to  prevent  the  execution  of  the  tenure-of-office  act  by  unlawfully 
devising  means  to  prevent  Mr.  Stanton  froinresuming  the  functions  of  his  office,  and  to  prevent 
the  execution  of  the  clause  in  the  appropriation  act  of  1867  requiring  that  all  orders  should  pass 
through  the  General  of  the  army,  and  the  reconstruction  acts  of  March  5, 1867 ;  (yeas  35,  nays 

19) 11—486,487 

order  that,  be  now  taken  on  remaining  articles — [By  Mr.  Conkliug.] 

offered  and  rejected,   (yeas  26,  nays  28) II — 492 

that  the  several  orders  heretofore  adopted  as  to  order  of  voting  on,  be  rescinded — [By  Mr.  Williams.] 

Offered...: 11—490,491 

agreed  to II — 495 

taken  on — 
Article  II :    That  he  issued  a  letter  of  authority  to  Lorenzo  Thomas  to  act  as  Secretary  of  War  ad 
interim,  with  intent  to  violate  the  Constitution  and  the  tenure-of-office  act ;  (yeas  35,  nays  19). .  -II — 496 
taken  on — 

Article  III :    That  he  appointed  Lorenzo  Thomas  to  be  Secretary  of  War  ad  interim,  with  intent  to 

violate  the  Constitution,  (yeas  35,  nays  19.) - II — 497 

Questions.     (See  Practice.)  _ 

B. 

Ramsey,  Alexander,  a  senator  from  Minnesota I — 11 

remarks  by I — 276 

Randall,  Alexander  W.     (See  Testimony.) 

Replication,  read  and  filed I — 84 

Ross,  Edmund  G.,  a  senator  from  Kansas I — 11 

motion  by II'— 495 

Rule  VII,  order  amending,  in  respect  to  submitting  questions  of  evidence,  &c,  to  Senate— [By  Mr, 
Henderson.] 

offered,  1—185;  agreed  to,  (yeas  31,  nays  19) . . . 1—186 

VII,  order  amending  and  requiring  votes  upon  incidental  questions  to  be  without  division,  unless 
demanded,  &c. — [By  Mr.  Drake.] 
offered,  1—230;  agreed  to 1—277 

XX,  construction  of  -    1—207, 208 

XXI,  motion  to  amend,  so  as  to  allow  such  of  managers  or  counsel  as  desire  to  be  heard,  to  speak  on 
final  argument— [By  Manager  Bingham] I — 450 

XXI,  motion  to  remove  limit  fixed  by,  as  to  number  who  may  participate  in  final  argument— [By  Mr. 
Frelinghuysen.] 

offered + .1—451 

discussed  by- 
Manager  Williams I — 491 

Manager  Stevens I — 494 

Manager  Boutwell 1—495 

Mr.  Stanbery 1—495 

Manager  Butler ♦. .  .1 — 496 

*lr.  Evarts i. 1—497 

tfibled,  (yeas  38,  nays  10) 1—498 

XXIII,  order  amending,  to  subject  it  to  operation  of  Rule  VII—  [By  Mr.  Conkling.]  " 

•offered,  and  agreed  to I — 18 

amendment,  that  the  fifteen  minutes  allowed  by,  shall  be  for  the  whole  deliberation  on  final  question, 
'and  not  to  final  question  on  each  article—  [By  Mr.  Drake.] 

offered,  11—474;  adopted 11—478 

Rules.     (See  Practice.)  '  ,   ' 

order  (in  Houne)  limiting  debate  and  directing  proceedings  when  articles  are  reported  to  House — [By 

Mr.  Washburne,  of  Illinois :]  adopted;  (yeas  106,  nays  37) I — 3 

of  procedure  and  practice * I — 6, 13 

of  Senate  sitting  in  legislative  session,  adopted  for  guidance  of  court,  as  far  as  applicable I — 451, 532 

Rulings.     (See  Evidence ;  Practice.) 

S. 

Saulsbury,  Willard,  a  senator  from  Delaware , I — 12 

Senators,  oath  administered  to ..'. I— 11, 12,17,34 

Seward,  Frederick  W.     (See  Testimony.) 
Sheridan,  James  B.     {See  Testimony.) 

Sherman,  John,  a  senator  from  Ohio „• - *. . .  I — 11 

remarks  on  the  competency  of  the  President  two  tempore  to  sit  as  a  member  of  the  court m— 360,  371, 

391, 392, 401 
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Sherman,  John — Continued, 
orders  by— 

that  trial  proceed  on  6th  of  April :  offered  and  discussed 1—25 

that  under  the  rules  all  questions  other  than  of  order  should  be  submitted  to  Senate :  offered 1—185 

that  additional  time  allowed  by  amendment  to  Rule  XXI  shall  not  exceed  three  hours  :  offered.... I — 495 
that  managers  and  counsel  have  leave  to  file  written  or  printed  arguments  before  oral  argument 

commences  :  offered I — 741 

that  managers  be  permitted  to  file  printed  or  written  arguments :  amendment  offered II — 6 

remarks  by 1—25,  82, 83, 154, 155, 181 ,  185, 264, 363,  449, 451, 494, 496,  537,  565,  568,  589,  608,  611,  673,  676, 

709,  715,  716, 741.    II— 5,  6, 83, 84, 188,  280,  281, 359, 403,  469,  471, 473, 475,  479,  480,  487 

questions  by 1—181,  264,568 

opinion  on  the  case Ill— 3 

Sherman,  William  T.     (See  Testimony  ) 
Smith,  Francis  H.     (See  Testimony.) 

Sprague,  William,  a  senator  from  .Rhode  Island I— 11 

remarks  by 1—477.    II— 8,493 

Stanbery,  Henry,  of  Kentucky,  counsel I — 19 

motions  by — 

for  an  allowance  of  forty  days  to  prepare  answer 1—19 

denied I — 24 

for  an  allowance  of  thirty  days  to  prepare  for  trial I — 69 

denied,  (yeas  12,  nays  41) 1—82 

argument  by — 

on  application  for  forty  days  to  prepare  answer I — 21 

for  thirty  days  to  prepare  for  trial I — 75 

on  admissibility — 
of  Adjt.  Genl.  Thomas's,  declarations  to  Mr.  Burleigh,  February  21,  1868. .  .1—188, 192, 193, 195, 206, 207 

of  President's  letter  to  General  Grant,  unaccompanied  with  enclosures I — 244,245 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  of  Treasury 1—260,261,262,264 

of  telegrams  relating  to  the  reconstruction  of  Alabama - I — 270, 275 

of  President's  declarations  to  Adjutant  General  Thomas,  February  21 1 — 421 

of  conversations  between  President  and  Gen'l  Sherman,  January  12  . .  .1 — 162, 463, 465,  468,  469, 471, 472 

of  question  respecting  department  of  the  Atlantic I — 481,  482 

of  tender  of  War  office  to  General  Sherman I — 482 

of  President's  purpose  to  get  the  question  before  the  courts 1—485 

of  question,  Whether  General  Sherman  formed  and  gave  the  President  an  opinion,  &c. .  -1—499, 501, 504 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas I — 512, 513, 514 

on  motion  to  remove  limit  to  number  of  speakers  on  final  argument I — 495 

on  right  of  counsel  to  renew  examination  of  a  witness  recalled  by  court I — 524 

final,  on  the  case 11—359,360 

Stanton,  Edwin  M.,  Secretary  of  War — 

nomination  of I — 148 

confirmation  of 1—148 

commission  of I — 157 

suspension  of,  communicated  to  Senate I — 148 

Senate's  non-concurrence  in I — 1 55 

removal  of,  order  for I — 156, 248 

communicated  to  Senate I — 156 

Senate  resolution  on I — 157 

interviews  of,  with  Adjutant  General  Thomas,  demanding  possession 1—164, 174,220,223,232 

letter  of,  denying  General  Thomas's  authority 1—420 

affidavit  of,  for  arrest  of  General  Thomas I — 515 

Stark,  Everett  D.     (See  Testimony.) 

Stewart,  William  M.,  a  senator  from  Nevada I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 395 

orders  by — 
that  Manager  Logan  have  leave  to  file  written  argument : 

offered 1—741 

amended I — 741 

read II— 3 

remarks  by 1—489,491,532,561,632,680,717,740,741.    11—11 

opinion  on  the  case Ill — 152 

Stevens,  Thaddeus,  of  Pennsylvania,  a  manager I — 4, 17 

remarks  on  order  relating  to  final  argument I — 494.    II — 7 

argument,  final,  on  the  case II — 219 

Summons  ordered I — 16 

return  of,  read  and  verified 1—18 

Sumner,  Charles,  a  senator  from  Massachusetts I — 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court. Ill— 375 

orders  by — 
that  Senate  proceed  with  trial  from  day  to  day  unless  otherwise  ordered : 

offered 1—85 

withdrawn I — 86 

that  Chief  Justice  presiding  has  no  authority  to  vote  on  any  question  during  the  trial,  &c. : 

offered  and  rejected,  (yeas  22,  nays  26,) 1—185 

that  where  the  Senate  were  equally  divided,  and  Chief  Justice  gave  a  casting  vote,  such  vote  was 
without  authority  under  the  Constitution  : 

offered  and  rejected,  (yeas  21,  nays  27, ) L— 187 

that  trial  proceed  without  delay  on  account  of  removal  of  limit  provided  by  Rule  XXI : 

amendment  offered  and  accepted I — 491 

that  on  final  argument  the  several  managers  who  speak  shall  close : 

offered 1—497 

that  under  rule  limiting  argument  to  two  on  a  side,  such  others  as  choose  may  file  arguments  at  any 
time  before  the  argument  of  the  closing  manager : 

laid  over I — 532 

amended I — 534 

indefinitely  postponed,  (yeas  34,  nays  15,) 1—536 

2  IP 


XVIII  INDEX. 

Sumner,  Charles,  orders  by — Continued. 

that  all  evidence  offered  not  trivial  or  obviously  irrelevant  be  received  without  objection,  to  be 
open  to  question  at  the  bar  to  determine  its  value,  and  to  be  sifted  and  weighed  in  the  final 
judgment: 

offered 1—589 

tabled,  (yeas  a?,  nays  11) 1—590 

that  Senate  sit  from  10  a.  m.  to  6  p.  m. : 

offered 1—631 

rejected,  (yeas  13,  nays  30) I — C33 

that  Senate  proceed  to  vote  on  the  several  articles  of  impeachment  at  twelve  o'clock  on  the  day 
lifter  close  of  arguments  : 

offend 11—189 

called  up 11—474,476 

that  after  removal,  which  follows  conviction,  any  further  judgment  shall  be  determined  by  a  majority 
of  members  present : 

offered  and  laid  over II — 249 

that  Mr.  Nelson,  one  of  counsel,  having  used  disorderly  words,  has  deserved  the  disapprobation  of 
the  Senate : 

offered II— 280 

tabled,  (yeas  35,  nays  10) 11—307 

that  Senate  will  sit  from  10  a.  m.  to  6  p.  m.  : 

offered  and  tabled,  (yeas  32,  nays  17) II — 308 

denying  permission  to  each  senator  to  file  written  opinion,  &c  : 

offered  and  rejected,  (yeas  6,  nays  42) II — 477 

that  the  question  bo  put  as  proposed  by  presiding  officer,  and  each  senator  shall  rise  in  his  place 
and  answer  "Guilty"  or  "Not  guilty"  only  : 

offered  and  agreed  to » II — 481 

rules  by — 
'XXlil,  in  taking  the  votes  of  Senate  on  the  articles,  presiding  officer  shall  call  each  senator  by 
name,  and  upon  each  article  propose  the  question  of  "  Guilty  or  not  guilty  ?  "  whereupon  each 
senator  shall  rise  in  his  place  and  answer : 

proposed  April  25 11—189 

laid  over 11—219 

called  up 11—478 

XXIV,  on  a  conviction  by  Senate  it  shall  be  the  duty  of  presiding  officer  forthwith  to  pronounce  the 
removal  from  office  of  the  convicted  person  ;  any  further  judgment  shall  be  on  the  order  of 
Senate : 

proposed  April  25 II — 189 

laid  over 11—219 

called  up II — 481 

remarks  by. . .  .1— 24,  25,  85, 86, 154, 155, 185, 186, 187,  265,  298,  367, 370,  371, 489,  491,  496,  497,  532, 534,  536, 561, 

589,  631,  632,  633,  673.    11—99, 141, 1 88, 189, 203,  218, 219, 249, 280, 281, 
307, 308,  471 ,  475,  477,  478,  479, 481, 490, 498 

opinion  on  the  case Ill— 247 

on  the  question,  Can  the  Chief  Justice,  presiding  in  the  Senate,  rule  or  vote Ill— 281 


Testimony  for  the  prosecution — 

William  J.  McDonald:  service  of  Senate  resolutions  at  office  of  President I — 158 

J.  W.  Jones :  service  of  Senate  resolution  on  Adjutant  General  Thomas I — 159 

C.  E.  Creecy :  form  of  commission  before  and  after  tenure-of-office  act,  I — 160, 161, 162 ;  commission  of 
Edmund  Cooper,  as  Assistant  Secretary  of  Treasury,  I — 163;  date  of  change  in  form  of  commis- 
sion, 1—164;  President's  notification  to  Secretary  of  Treasury  of  Secretary  Stanton's  suspen- 
sion, I — 363,  364  ;  notification  of  Secretary  of  Treasury  to  heads  of  bureaus,  I — 366. 

Burt  Van  Horn  :  Adjutant  General  Thomas's  demand  for  possession  of  War  Department 1—164-170 

James  K.  Moorhead:  Adjutant  General  Thomas's  demand  for  possession  of  War  Department 1 — 170-174 

Walter  A.  Burleigh :  Adjutant  General  Thomas's  account  of  interview  with  Secretary  Stanton,  I— 
174 ;  his  intentions,  1—188 ;  his  declarations  to  clerks,  1—211, 214,  215,  219, 220 ;  means  by  which  he 
intended  to  obtain  possession,  1—175, 188, 210, 211, 218,  219. 

Samuel  Wilkeson:  Adjutant  General  Thomas's  account  of  interview  with  Secretary  Stanton 1—220 

George  W.  Karsuer:  conversations  with  Adjutant  General  Thomas,  I — 223-230;  his  intentions,  1—224, 
227  ;  interview  with  Secretary  Stanton,  I — 231. 

Thomas  W.  Perry :  occurrences  at  War  Department,  February  22 1—232 

William  H.  Emory  :  conversations  with  President  in  reference  to  troops,  I — 233-236 ;  Orders  No.  15 

and  17,  1—235,238. 
George  W.  Wallace :  conversation  with  President  in  regard  to  garrison  at  Washington  and  movement 

of  troops.. 1—253-256 

William  E.  Chandler :  process  of  drawing  money  from  Treasury  Department,  1—256, 265, 266 ;  course 
of  issuing  commission  to  an  officer  confirmed  by  Senate,  1—257;  authority  of  Assistant  Secretary 
of  Treasury  to  sign  warrants,  1—266;  the  praciice,  I — 267. 
Charles  A.  Tinker:  telegrams  between  Lewis  E.  Parsons  and  President  relating  to  reconstruction  in 

Alabama,  1—268-272;  President's  speech,  August  18,  1866,  as  telegraphed,  1—280,281,289,290. 
James  B.  Sheridan:  President's  speech,  August  18,  1866,  in  reply  to  Hon.  Keverdy  Johnson,  1—281- 
283;  manner  of  reporting  it,  1—282, 283, 291 ;  corrections  by  President's  secretary,  1—281,290, 291. 
James  O.  Clephane:  President's  speech,  August  18, 1866,  in  reply  to  Hon.  Reverdy  Johnson,  1—283, 
284  ;  revision  by  President's  secretary,  1—284, 294 ;  verbatim  report  rewritten  for  Chronicle,  I — 284, 
285,  286. 
Francis  H.  Smith :  President's  speech,  August  18,  1866,  1—292, 293 ;  revision  by  President's  secretary, 
1—292. 

William  G.  Moore :  corrections  of  report  of  President's  speech,  August  18,  1866 1—294, 297 

William  N.  Hudson:  President's  speech  at  Cleveland,  September  3,  1866,  reported  for  Cleveland 
Leader,  1—304-310;  cries  of  the  crowd,  1—310-315. 

Daniel  C.  McEwen :  President's  speech  at  Cleveland,  September  3, 1866 1—316-318 

Everett  D.  Stark:  President's  speech  at  Cleveland,   September  3,   1866,   reported  for  Cleveland 

Herald 1—318-321 

L.  L.  Walbridge :  President's  speech  at  St.  Louis,  September  8,  1666 1—337-340 

Joseph  A.  Dear:  President's  speech  at  St.  Louis 1—345-348 
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Testimony  for  the  prosecution— Continued. 

Robert  S.  Chew  :  change  in  form  of  commissions  after  passage  of  civil-tenure  act,  1—351,  357  ;  change 
in  plate  for  printing  forms,  1—352;  list  of  appointments  of  heads  of  departments,  1—353,  360,  361 ; 
appointments  of  acting  Secretaries  of  State,  1—359 ;  from  whom,  1—360, 361. 

H.  Wood:  interview  with  President,  September,  1866,  I — 372;  President  and  Congress,  1—373;  pat- 
ronage, 1—373 ;  statement  to  Mr.  Koppel,  1—373,  374, 375. 

Poster  Blodgett :  suspension  from  office  of  postmaster  at  Augusta,  Georgia 1—375 

Testimony  for  the  defence — 

Lorenzo  Thomas:  service,  I — 415,432;  restoration  to  duty  as  Adjutant  General,  I — 416,417,433; 
appointment  as  Secretary  of  War  ad  interim,  1—418, 433, 434, 435, 436  ;  letter  of  Mr.  Stanton,  I — 420 ; 
arrest,  1—427,  441 ;  interviews  with  Secretary  Stanton,  1—417,  418,  419,  428, 429,  437, 460 ;  with  Pres- 
ident, 1—417, 418,  426,  427,  428,  430,  437, 438,  439,  452,  453;  with  Mr.  Burleigh,  1—431,  439,  440,  442,  452; 
with  Mr.  Karsner,  1—431,432,448,449,453;  with  Mr.  Wilkeson,  1—439;  with  B.  B.  Johnson,  I— 
454,455;  use  of  force,  I — 420,429,430,431,440,441,442,443,444;  testimony  before  House  commit- 
tee, 1—433,442,449,457,458,459;  would  obey -President's  orders,  I — 434,435,437,443;  address  to 
clerks,  1—450;  corrections  of  testimony,  1—452. 

William  T.  Sherman  :  duties  in  Washington,  December,  1867, 1 — 460, 461 ;  interviews  with  President, 
I — 461,  481,  483 ;  tender  of  appointment  as  Secretary  of  War  ad  interim,  1—461,  483,  485, 517  ;  Pres- 
ident's declarations  of  purpose  in  making  tender,  I — 485, 517, 518, 521, 528, 529 ;  use  of  force,  1—529, 
530. 

R.  J.  Meigs :  warrant  of  arrest  of  Lorenzo  Thomas,  1—508, 516 ;  docket  of  entries,  I — 517, 531. 

D.  W.  C.  Clarke :  nomination  of  Thomas  Ewing,  sen.,  to  be  Secretary  of  War,  February  22,  1868, 
I— -537 ;  when  received,  I — 537,  555. 

William  G.  Moore :  nomination  of  Mr.  Ewing  to  be  Secretary  of  War,  1—556  ;  when  received,  1—556; 
and  delivered,  1—557. 

Walters.  Cox:  counsel  for  Adjutant  General  Thomas,  I— 595, 596 ;  employed  by  President,  1—597, 
613 ;  President's  instructions,  I — 605,  609 ;  proceedings  and  their  purpose,  1—606-609,  612-617 ;  appli- 
cation for  habeas  corpus,  I — 606-609;  preparation  of  quo  warranto,  I — 612;  making  a  test  case,  I — 
605,611,612;  J.  H.  Bradley,  1—614;  discharge  of  Thomas,  1—609,617. 

Richard  T.  Merrick  :  employment  in  case  of  General  Thomas,  1—617-623 ;  report  to  President,  1—618 ; 
President's  instructions,  February  22,  in  respect  to  obtaining  habeas  corpus,  I — 620 ;  acts  in  refer- 
ence thereto,  1—620,  621 ;  discharge  of  Thomas,  1—622. 

Edwin  O.  Perrin :  interview  with  President,  February  21 1 — 623,  624 

Wm.  W.  Armstrong :  President's  speech  at  Cleveland I — 684-637 

Barton  Able:  President's  speech  at  St.  Louis I — 637-640 

George  Knapp :  President's  speech  at  St.  Louis 1 — 640-643 

Henry  F.  Zider :  President's  speech  at  St.  Louis,  I — 643;  corrections,  I — 643,644;  differences  in  re-         r 
ports,  1—646-653. 

Frederick  W.  Seward :  practice  in  appointments  of  vice-consuls I — 660, 661 

Gideon  Welles:  date  of  ccmmission,  1—663,701;  movements  of  troops,  February  21,  1868,  I — 663, 
702, 703  ;  conversation  with  President,  1—664,  674,  675 ;  removal  of  Mr.  Stanton,  1—666,  667,  674  ; 
appointment  of  Mr.  Ewing,  February  22, 1 — 664,  702 ;  consideration  of  civil-tenure  act  in  cabinet, 
1—675,  693,  697,  700. 

Edgar  T.  Welles:  form  of  navy  agent's  commission,  1—704;  movement  of  troops,  I — 705,706. 

Alexander  W.  Randall:  date  of  commission,  I — 707;  suspension  of  Foster  Blodgett,  I — 707-715;  law 
by  which  he  was  suspended,  I— 711 ;  indictment,  1—712,  713,  714, 719  ;  explanation,  1—726,  727. 
Thayer,  John  M.,  a  senator  from  Nebraska , I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  eourt Ill — 381 

remarks  by 1—184,208,489,490,536,606.    H— 8,  472,  493 

Thomas,  Lorenzo — 

rank  and  service  of , I — 415, 432 

restoration  of,  to  duty  as  Adjutant  General 1—240, 256,  416,  417, 433 

appointment  of,  Secretary  of  War  ad  interim 1—156, 248,  418, 433,  434,  435,  436 

Senate  resolution  on,  communicated  to I — 157, 158 

letter  of,  accepting 1—369 

demand  of,  for  possession 1—164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 220,  221, 222,  223,  232 

conversations  of — 

with  President 1—417,418,426,427,428,430,437,438,439,452,453 

with  Secretary  Stanton 1—417,418,419,428,429,437,460 

with  Mr.  Burleigh 1—174,220,431,439,440,442,452 

with  Mr.  Wilkeson 1—223,439 

with  Mr.  Karsner 1—223,431,432,448,449,453 

with  Mr.  B.  B.  Jchnson I — 454, 455 

declarations  of,  to  clerks  of  the  War  Office 1—211, 214, 215, 219, 220, 450 

intentions  of,  as  to  obtaining  possession 1—175, 188, 210, 211, 218, 219,  431,  440, 441, 442,  443, 444 

arrest  of,  and  proceedings  thereon 1—427,  441, 515 

Tickets,  order,  (in  Senate,)  that  during  the  trial,  no  persons  besides  those  who  have  the  privilege  of  the 

floor,  &c,  shall  be  admitted  except  upon,  issued  by  the  Sergeant-at-arms.— [By  Mr.  Anthony.] 

agreed  to I — 10 

Tinker,  Charles  A.     (See  Testimony.) 

Tipton,  Thomas  W.,  a  senator  from  Nebraska I — 11 

remarks  by 1—297.    11—187,282,483 

opinion  on  the  case Ill— 189 

Trial,  motion  to  fix  a  day  for,  to  proceed — 
discussed  by — 

Manager  Butler 1—25 

Mr.  Nelson 1—28 

Manager  Bingham 1—32,  33 

orderthat,  unless  otherwise  ordered,  the,  proceed  immediately  after  replication  filed—  [By  Mr.  Conkling.] 

offered I — 31 

agreed  to,  (yeas  40,  nays  10) 111.11!" HIl^Ill'I '..'.".'... 1—33 

application  of  counsel  for  thirty  days  to  prepare  for I — 69 

discussed  by — 

Mr.  Evarts , 1—68,71 

Manager  Bingham ....*........„.. I. JM„. 1—69,77,78 

Manager  Logan „.,.... I. 1—69 

Manager  Wilson „ „., ] I — 73 

Mr.Stanbery  „ «..*."..!"."..*.". 1—75 


XX  INDEX. 

Trial,  motion  to  fix,  a  day  for,  to  proceed — Continued, 
discussed  by — 

Manager  Boutwell i I — 78 

Manager  Butler •. , I — 8t 

denied,  (yean  12,  nays  41) -....! '. I — 82 

orders  offered  to  fix  time  for,  to  pi  oceed  by — 

Mr.  Edmunds 1—24 

Manager  Bingbam I — 65 

Mr.  Sherman , 1—25 

Mr.  Conkling a 1—31,  32.  85 

Mr.  Johnson f 1—83,84,85 

Mr.  Hendricks 

Mr.  Sumner 1—85 

application  of  counsel  for  reasonable  time,  after  replication  filed,  to  prepare  for I — 83 

order  fixing  the  30th  of  March  for  commencement  of — [By  Mr.  Conkling.] 

offered  and  agreed  to,  (yeas  28,  nays  24) I — 85 

Trumhull,  Lyman,  a  senator  from  Illinois I — 11 

orders  by — 

that  respondent  file  answer  on  or  before  23d  March  :  agreed  to 1—35 

that  as  many  of  managers  as  desire  be  permitted  to  file  arguments  or  address  Senate  orally  ;    but 
the  conclusion  of  oral  argument  shall  be  by  one  manager,  as  provided  by  rule  XXI : 

offered 11—11 

adopted,  (yeas  28,  nays  22) II— 14 

remarks  by 1—81,160,187,188,208,209,297,451,489,528,547,631,632,673 

II— 7, 11, 12,  281,  308,  469, 470,  473, 475,  476,  488,  490,  492,  493,  495 
opinion  on  the  case Ill— 319 


Van  Horn,  Burt.    (See  Testimony.) 

Van  Winkle,  P.  G.,  a  senator  from  West  Virginia I— 11 

opinion  on  the  case , IH — 147 

Vickers,  George,  a  senator  from  Maryland I — 17 

orders  by — 
that  any  two  of  managers,  except  those  who  open  and  close,  and  who  have  not  addressed  Senate, 
may  file  written  arguments  before  adjournment  or  make  oral  addresses  after  the  opening  by  one 
of  managers  and  first  reply  of  counsel,  and  that  other  two  of  counsel  who  have  not  spoken  may 
reply,  but  alternating  with  said  two  managers,  leaving  closing  argument  for  President  and  mana- 
gers' final  reply  under  original  rule  :  offered,  II — 3;  disagreed  to,  (yeas  20,  nays  26,)  II — 4. 
that  one  of  managers  may  file  printed  argument  before  adjournment,  and  that  after  oral  opening  by 
a  manager  and  reply  by  one  of  counsel  another  counsel  may  file  written  or  make  oral  address,  to 

be  followed  by  closing  speech  of  one  of  counsel  and  final  reply  of  a  manager :  offered II — 4 

remarks  by II — 3, 4 

opinion  on  the  case Ill— 116 

Votes.     (See  Chief  Justice ;  Evidence;  Question;  Rules.) 

W. 

Wade,  Benjamin  F. ,  a  senator  from  Ohio 1—12 

(See  President  pro  tempore  ) 
Walbridge,  L.  L.     (See  Testimony.) 
Wallace,  George  W.     (See  Testimony.) 
Welles,  Edgar  T.     (See  Testimony.) 
Welles,  Gideon.     (See  Testimony.) 
Wilkeson,  Samuel.     (See  Testimony.) 

Willey,  Waitman  T.,  a  senator  from  West  Virginia I — 12 

Williams,  George  II.,  a  senator  from  Oregon I — 12 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court UI — 365,  366 

orders  by — 
that  consideration  of  respondent's  application  for  time  be  postponed  until  managers  have  sub- 
mitted their  evidence :  offered I — 85 

not  agreed  to,  (yeas  9,  nays  42) I — 86 

that  no  senator  shall  speak  more  than  once,  nor  to  exceed  fifteen  minutes  during  deliberations  on 

final  questions :  offered - 11—218 

postponed 11—219 

tabled,  (yeas  28,  nays  20) II— 474 

that  the  question  shall  be  taken  on  the  eleventh  article  first,  and  thereafter  on  the  other  ten  suc- 
cessively as  they  stand :  agreed  to,  (yeas  34,  nays  19) n — 484,  485 

that  the  several  orders  heretofore  adopted   as  to  the  order  of  voting  upon  the  articles  be 

rescinded :  offered '. n—  490 

agreed  to 11—495 

remarks  by .  .1—85,  86, 187, 267, 497, 522, 524,  528, 634, 692, 706.     11-218, 472, 479,  484, 487,  490,  492,  495,  496, 4  J7 

questions  by , 1—522, 692,  706 

opinion  on  the  case Ill — 347 

Williams,  Thomas,  of  Pennsylvania,  a  manager I — 4, 17 

argument,  final,  on  the  case II — 230,  249 

remarks  on  motion  relating  to  the  number  of  speakers  on  final  argument I — 491.    II — 6 

Wilson,  James  P.,  of  Iowa,  a  manager I — 4, 17 

argument  by — 

on  application  of  counsel  for  forty  days  to  prepare  answer I — 20 

for  thirty  days  to  prepare  for  trial 1—73 

on  admissibility — 

of  President's  letter  to  General  Grant,  unaccompanied  with  enclosures I — 244, 246 

of  President's  conversation  with  General  Sherman I — 478,  479 

of  employment  of  counsel  by  President  to  get  up  test  case I — 602 

of  President's  declarations  to  Mr.  Perrin I — 626 

of  advice  to  President  by  cabinet  touching  constitutionality  of  tenure-of-office  act .' I — 681 
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Wilson,  Henry,  a  senator  from  Massachusetts 1—12 

remarks  by. 1—25,31,32,86,181,184,740.    II— 6, 141, 434, 473 

opinion  on  the  case - Ill — 214 

Witness.    (See  Practice.) 

question,  Whether  counsel  can  renew  examination  of  a,  recalled  by  court — [By  Mr.  Williams] I — 522 

discussed  by — 

Mr.  Evarts 1—522,524,526 

Manager  Butler I — 523 

Manager  Bingham 1—524,525,527 

Mr.  S t anbery - 1—524 

withdrawn 1—528 

Witnesses  for  the  prosecution.     (For  analysis  of  testimony  see  Testimony.) 

Blodgett,  Foster,  suspension  from  office I — 375 

Burleigh,  Walter  A.,  conversations  with  Thomas I— 174, 188 

Chandler,  William  E.,  drawing  money  from  treasury 1—256 

Chew,  Robert  S.,  form  of  commissions I — 351, 357 

Clephane,  James  O.,  President's  speech,  August  18,  1866 1—283,294 

Creecy,  Charles  E.,  form  of  commission I — 160,363 

Dear,  Joseph  A.,  President's  St.  Louis  speech 1—345 

Emory,  William  EL,  conversations  with  President;  troops 1—233 

Ferry,  Thomas  W.,  demand  of  War  Office 1—232 

Hudson,  William  N.,  President's  Cleveland  speech I — 304 

Jones,  J.  W.,  service  of  Senate  resolution I — 159 

Karsner,  George  W.,  conversations  with  Thomas I — 223, 231 

McDonald,  William  J.,  service  of  Senate  resolutions I — 158 

McEwen,  Daniel  C. ,  President's  Cleveland  speech T I — 316 

Moore,  William  G. ,  corrections  President's  speech,  August  18,  1866 T I — 294 

Moorhead,  James  K.,  demand  of  War  Office I — 170 

Sheridan,  James  B.,  President's  speech,  August  18,  1866 1—281,290 

Smith,  Francis  H.,  President's  speech,  August  18,  1866 . 1—292 

Stark,  Everett  D.,  President's  Cleveland  speech I — 318 

Tinker,  Charles  A.,  telegrams 1—268,280,289 

Van  Horn,  Burt,  demand  of  War  Office 1—164 

Walbridge,  L.  L.,  President's  St.  Louis  speech 1—337 

Wallace,  George  W.,  conversations  with  President ;  troops I — 253 

Wilkeson,  Samuel,  conversations  with  Thomas I — 220 

Wood,  H.,  interview  with  President I — 372 

Witnesses  for  the  defence — 

Able,  Barton,  President's  St.  Louis  speech 1—637 

Armstrong,  William  W.,  President's  Cleveland  speech I — 634 

Clarke,  D.  W.  C,  nomination  of  Mr.  Ewing 1—537,555 

Cox,  Walter  S.,  test  case. 1—595 

Knapp,  George,  President's  St.  Louis  speech I — 640 

Meigs,  R.  J.,  arrest  of  Thomas 1—508,534 

Merrick,  Richard  T.,  case  of  Thomas;  habeas  corpus I — 617 

Moore,  William  G.,  nomination  of  Mr.  Ewing 1—556 

Perrin,  Edwin  O. ,  conversations  with  President I — 623 

Randall,  Alexander  W.,  Foster  Blodgett's  case 1—707,719 

Seward,  Frederick  W.,  practice  in  appointments I — 660 

Sherman,  William  T.,  tender  of  War  Office 1—460,498,517 

Thomas,  Lorenzo,  appointment;  acts;  conversations I — 415,452 

Welles,  Edgar  T.,  form  of  commission;  troops I — 704 

Welles,  Gideon,  troops ;  cabinet  counsels I — 663 

Eider,  Henry  F.,  President's  St.  Louis  speech .' I — 643 

Y. 

Yates,  Richard,  senator  from  Illinois I — 12 

remarks  by 1—610,718,739.    11—3,12,13,140,266,479 

order  by — 
that  four  of  managers  and  counsel  be  permitted  to  make  printed,  written,  or  oral  arguments,  the 

manager  to  have  opening  and  closing,  subject  to  Rule  XXI ;  offered , II — 12 

disagreed  to,  (yeas,  18,  nays  31) II — 13 

opinion  on  the  case '. Ill— 102 

Yeas  and  nays  on — 

adjournment..; 1—276,298,390,489,490 

adjournment  over 1—336,371.     11—471,488,489,494,495 

admissibility  of  Adjutant  General  Thomas's  declaration*!  to  Walter  A.  Burleigh,  (yeas  39,  nays  11).. 1—209 

to  clerks  of  War  Department,  (yeas  28,  nays  22) 1—214 

of  President's  letter  to  General  Grant,  without  enclosures,  (yeas  29,  nays  20) I — 247 

of  testimony  relating  to  appointment  of  Edmund  Cooper,  (yeas  22,  nays  27) 1—268 

of  telegrams  between  President  and  Lewis  E.  Parsons,  (yeas  27,  nays  17) I — 276 

of  Leaders  report  of  President's  speech  at  Cleveland,  (yeas  35,  nays  11) 1—325 

of  President's  declarations  to  Adjutant  General  Thomas,  February  21,  (yeas  42,  nays  10) I — 426 

of  President's  conversation  with  General  Sherman,  (yeas  23,  nays  28) I — 481 

in  regard  to  tender  of  War  Office,  (yeas  23,  nays  29) I — 484 

of  President's  declarations  to  General  Sherman — 
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OPINIONS    OF    SENATORS, 

FILED  AND  PUBLISHED  BY  ORDER  OF  THE  SENATE  SITTING  ON  THE 

TRIAL  OF  THE  IMPEACHMENT  OF  ANDREW  JOHNSON, 

PRESIDENT  OF  THE  UNITED  STATES. 


pinion  of  Mr.  Senator  Sherman. 


This  cause  must  be  decided  upon  the  reasons  and  presumptions  which  by  law 
apply  to  all  other  criminal  accusations.  Justice  is  blind  to  the  official  station 
of  the  respondent  and  to  the  attitude  of  the  accusers  speaking  in  the  name  of 
all  the  people  of  the  United  States.  It  only'  demands  of  the  Senate  the  appli- 
cation to  this  cause  of  the  principles  and  safeguards  provided  for  every  human 
being  accused  of  crime.  For  the  proper  application  of  these  principles  we  our- 
selves are  on  trial  before  the  bar  of  public  opinion.  The  novelty  of  this  pro- 
ceeding, the  historical  character  of  the  trial,  and  the  grave  interests  involved, 
only  deepen  the  obligation  of  %the  special  oath  we  have  taken  to  do  impartial 
justice  according  to  the  Constitution  and  laws. 

And  this  case  must  be  tried  upon  the  charges  now  made  by  the  House  of  I 
Representatives.     We  cannot  consider  other  offences.     An  appeal  is   made  to  I 
the  conscience  of  each  senator  of  guilty  or  not  gir'lty  by  the  President  of  eleven 
specific  offences.     In  answering  this  appeal  a  senator  cannot  justify  himself  by 
public  opinion  or  by  political,  personal,  or  partisan  demands,  or  even  grave 
considerations  of  public  policy.     His   conscientious   conviction  "of  the  truth  of 
these  charges  is  the  only  test  that  will  justify  a  verdict  of  guilty.     God  forbid 
that  any  other  should  prevail  here.     In  forming  this   conviction  we  are  not 
limited  merely  to  the  rules  of  evidence,  which  by  the  experience  of  ages   have 
been  found  best  adapted  to  the  trial  of  offences  in  the  double  tribunal  of  court 
and  jury,  but  we  may  seek  light  from  history,  from   personal  knowledge,  and 
from  all  sources  that  will  tend  to  form  a  conscientious  conviction  of  the  truth. 
And  we  are  not  bound  to  technical  definitions  of  crimes  and  misdemeanors.     A 
wilful  violation  of  the  law,  a  gross   and  palpable   breach  of  moral  obligations 
tending  to  unfit  an  officer  for  the  proper  discharge  of  his  office  or  to  bring  the 
office  into  public  contempt  and   derision,  is,  when  charged  and  proven,  an  im- 
peachable offence.     And  the  nature  and  criminality  of  the  offence  may  depend 
on  the  official  character  of  the  accused.     A  judge  would  be  held  to  higher  offi- 
cial purity,  and  an  executive  officer  to  a  stricter  observance  of  the  letter  of  the 
law.     The  President,  bound  as  a  citizen  to  obey  the  law,  and  specially  sworn 
to  execute  the  law,  may  properly  in  his  high  office  as  Chief  Magistrate,  be  held# 
to  a  stricter  responsibility  than  if  his  example  was  less  dangerous  to  the  public 
safety.     Still  to  justify  the  conviction  of  the  President  there  must  be  specific 
allegations  of  some  crime  or  misdemeanor  involving  moral  turpitude,  gross  mis- 
conduct, or  a  wilful  violation  of  law,  and  the  proof  must  be  such  as  to  satisfy 
the  conscience  of  the  truth  of  the  charge.  • 
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The  principal  charges  against  the  President  are  that  he  wilfully  and  pur- 
posely violated  the  Constitution  and  the  laws,  in  the  order  for  the  removal  of 
Mr.  Stanton,  and  in  the  order  for  the  appointment  of  Gen.  Thomas  as  Secretary 
of  War  ad  interim.  These  two  orders  were  contemporaneous — part  of  the 
same  transaction — but  are  distinct  acts,  and  are  made  the  basis  of  separate 
articles  of1  jmp>eacliin£itt.?  -L*  I   ° 

Their  cttmjnon  rMrjose^Bowever,  was  to  place  the  Department  of  War  under 
the  control"  of  Gen.  vftiomas,  without  the  advice  and  consent  of  the  Senate. 

On  t&e££*charge$,1  cei£ain  leading:  facts  are  either  admitted,  or  are  so  clearly 
prqfveo  il&trthe?y^may:bkjiSsfltat3tlto  be  admitted.  It  thus  appears  that  during 
the  session  of  the  Senate,  and  without  the  advice  and  consent  of  the  Senate,  the 
President  did  make  these  orders,  with  the  avowed  purpose  of  gaining  possession 
of  the  Department  of  War.  That  he  knew  that  his  power  to  remove  Mr.  Stanton 
was  denied  and  contested  both  by  the  Senate  and  Mr.  Stanton ;  that  this  act 
was  committed  after  full  deliberation,  and  with  the  expectation  that  it  would 
be  effective  in  expelling  Mr.  Stanton  from  the  Department  of  War,  and  that  this 
act  of  removal  was  in  no  way  connected  with  the  power  of  the  President  to  ap- 
point or  remove  a  Secretary  of  War  by  and  with  the  advice  and  consent  of  the 
Senate,  but  was  the  act  of  the  President  alone,  done  by  him  under  claim  that  it 
was  within  his  power,  under  the  Constitution  and  the  laws.  It  is,  therefore, 
not  po  much  a  question  of  intention,  as  a  question  of  lawful  power. 

If  the  President  has  the  power,  during  the  session  of  the  Senate,  and  with- 
out their  consent,  to  remove  the  Secretary  of  War,  he  is  not  guilty  under  the 
first,  fourth,  fifth,  and  sixth  articles  presented  by  the  House;  while,  if  the  exer- 
cise of  such  a  power  is  in  violation  of  the  Constitution  and  the  laws,  and  was 
done  by  him  wilfully,  and  with  the  intent  to  violate  the  law,  he  is  guilty,  not 
only  of  malfeasance  in  office,  but  of  a  technical  crime,  as  chaiged  by  the  first 
article,  and  upon  further  proof  of  the  conspiracy  alleged,  is  guilty,  as  charged 
by  the  fourth,  fifth,  and  sixth  articles.  * 

The  power  to  remove  Mr.  Stanton  is  claimed  by  the  President — -firsts  under 
the  Constitution  of  the  United  States,  and,  second,  under  the  act  of  17S9  creating 
the  Department  of  War. 

First.  Has  the  President,  under  and  by  virtue  o£  the  Constitution,  the  power 
to  remove  executive  officers  ? 

The  question  involved  is  one  of  the  gravest  importance.  It  was  fully  dis- 
cussed in  the  first  session  of  the  first  Congress;  aud  latterly  has  been  so  often 
discussed  in  the  Senate,  that  it  is  only  necessary  for  me  to  state  the  general 
principles  upon  which  my  own  judgment  in  this  case  rests. 

The  power  to  remove  officers  is  not  expressly  conferred  upon  the  President 
by  the  Constitution.  If  he  possesses  it  it  must  be — 1st.  From  his  general  duty 
to  see  that  the  laws  are  faithfully  executed;  or,  2d.  As  an  incident  to  his 
appointing  power;  or,  3d.  By  authority  from  time  to  time  conferred  upon  him 
by  law.  Is  it  derived  from  his  general  executive  authority  lr  The  fii^t  section 
of  the  second  article  of  the  Constitution  provides  that  "  the  executive  power  shall 
be  vested  in  the  President."  Section  three  of  the  same  article  provides  "that 
he  shall  take  care  that  the  laws  be  faithfully  executed."  This  duty  to  execute 
the  laws  no  more  includes  the  power  to  remove  an  officer  than  it  does  to  create 
an  office.  The  President  cannot  add  a  soldier  to  the  army,  a  sailor  to  the  navy, 
or  a  messenger  to  his  office,  unless  that  power  is  conferred  upon  him  by  law ; 
yet  he  cannot  execute  the  laws  without  soldiers,  sailors,  and  officers.  His  gen- 
eral power  to  execute  the  laws  is  subordinate  to  his  duty  to  execute  them  with 
the  agencies  and  in  the  mode  and  according  to  the  terms  of  the  law.  The  law 
prescribes  the  means  and  the  limit  of  his  duty,  and  the  limitations  and  restric- 
tions of  the  law  are  as  binding  upon  him  as  the  mandatory  parts  of  the  law. 

The  power  of  removal  at  his  will  is  not  a  necessary  part  of  his  executive 
authority.     It  may  often  be  wise  to  confer  it  upon  him;  but,  if  so,  it  is  the  law 
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that  invests  him  with  discretionary  power,  and  it  is  not  a  part,  or  a  necessary 
incident,  of  bis  executive  power.     It  may  be  and  often  is  conferred  upon- others. 

That  the  power  of  removal"  is  not  incident  to  the  executive  authority,  .is 
shown  by  the  provisions  of  the  Constitution  relating  to  impeachment.  The 
power  of  removal  is  expressly  conferred  by  the  Constitution  only  in  cases  of 
impeachment,  and  then  upon  the  Senate,  and  not  upon  the  President.  The 
electors  may  elect  a  President  and  Vice-President,  but  the  Senate  only  can 
remove  them.  The  President  and  the  Senate  can  appoint  judges,  but  the  Sen- 
ate only  can  remove  them.  These  are  the  constitutional  officers,  and  their 
tenure  and  mode  of  removal  is  fixed  by  the  Constitution.  All  other  offices  are 
created  by  law.  Their  duties  are  defined,  their  pay  is  prescribed,  and  their  tenure 
and  mode  and  manner  of  removal  may  be  regulated  by  law.  t- 

The  sole  power  of  the  President  conferred  by  the  Constitution  as  to  officers 
of  the  government  is  the  power  to  appoint,  and  that  must  be  by  and  with  the 
advice  and  consent  of  the  Senate.  Does  the  power  of  appointment  imply  the 
power  of  removal  ?  It  is  conferred  by  two  clauses  of  section  two  of  article 
two  of  the  Constitution,  as  follows  : 

He  shall  have-power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  senators  present  concur ;  and  he  shall  nominate,  and,  by  and  with 
the  advice  and  consent  of  the  Senate,  shall  appoint  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law  ; 
but  the  Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during  the  recess 
of  the  Senate,  by  granting  commissions  which  shall  expire  at  the  end  of  their  next  session. 

If  the  power  to  remove  is  incident  to  the  power, to  appoint,  it  can  only  be 
co-extensive  with  the  power  to  appoint.  In  that  case,  during  the  session  of  the. 
Senate  the  removal  must  be  "by  and  with  the  advice  and  -consent  of  the  Sen- 
ate." By  any  other  construction,  the  implied  power  would  defeat  the  express 
power.  In  all  arguments  on  this  subject  it  is  assumed  that  the  power  to  remove 
an  officer  must  exist  somewhere ;  that  removal  by  impeachment  could  not  have 
been  intended  to  be  the  only  mode  of  removing  an  officer,  and  therefore  the 
power  to  remove  must,  from  the  necessity  of  its  exercise,  be  held  to  exist  in 
some  department  of  the  government,  and  must  be  implied  from  some  express 
grant  of  power.  By  this  reasoning  some  have  implied  the  power  to  remove 
from  the  power  to  appoint,  and  a  distinction  has  been  made  between  a  removal 
during  the  session  of  the  Senate  and  one  made  during  the  recess.  If  the  power 
to  remove  is  derived  from  the  power  to  appoint,  then  the  President  during  the 
recess  may  exercise  it,  and  may  then  fill  the  vacancy  by  a  temporary  appoint- 
ment. But  if  this  argument  is  tenable,  he  cannot  remove  an  officer  during  the 
session  of  the  Senate  without  they  consent.  Then  they  share  with  him  in  the 
power  to  appoint,  and  in  all  the  power  that  is  derived  from  the  power  to  appoint. 
Therefore,  the  removal  of  one  office'r  during  the  session  of  the  Senate,  except 
in  an  by  the  appointment  of  auother,  or  by  the  consent  of  the  Senate,  would 
be  clearly  unconstitutional,  unless  the  power  to  remove  is  derived  from  some 
other  than  the  appointing  power. 

In  this  case  the  removal  of  Mr.  Stanton  is  not  claimed  by  the  President  to  be 
derived  from  the  appointing  power ;  but  it  is  asserted  as  a  distinct  exercise  of 
an  independent  constitutional  and  legal  power  incident  to  his  executive  office,  or 
conferred  upon  it  by  law.  In  the  early  discussions  on  this  subject,  especially  by 
Mr.  Madison,  the  alleged  power  of  the  President  to  remove  all  officers  at  pleasure 
was  based  upon  the  general  clauses  already  quoted  conferring  executive  author- 
ity. If  this  is  tenable  all  limitations  upon  his  power  of  removal  are  unconstitu- 
tional. A  constitutional  power  can  only  be  limited  by  the  Constitution,  and  yet 
Congress  has  repeatedly  limited  and  regulated  the  removal  of  officers.  Officers 
of  the  army  and  navy  can  only  be  removed  upon  -conviction  by  court-martial, 
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in  some  cases  the  assent  of  the  Senate  is  required,  and  In  others  the -tenure  of 
office  is  fixed  for  a  term  of  years.  A  careful  examination  of  the  debate  of  1789 
on  the  organization  of  the  executive  departments  will  show  that  while  a  majority 
of  the  House  decided  that  the  power  of  removal  was  with  the  President  yet 
they  were  not  agreed  upon  the  basis  of  this  power.  The  debate  was  only  as  to 
heads  of  departments,  as  to  whom  there  are  peculiar  reasons  why  they  should, 
only  hold  their  offices  at  the  pleasure  of  the  President.  The  government  was 
new  ;  the  President  commanded  the  entire  confidence  of  all  classes  and  parties, 
and  the  wisest  could  not  then  foresee  the  rapid  and  vast  extension  in  territory 
and  population  of  the  new  nation,  making  necessary  a  multitude  of  new  offices, 
and  increasing  to  a  dangerous  degree  the  power,  patronage,  and  influence  inherent 
in  the  executive  office.  Who  can  believe  that  if  the  great  men  who  were  then  wil- 
ling that  Washington  should  remove  his  heads  of  departments  at  pleasure,  could 
have  foreseen  the  dangerous  growth  of*executive  power,  would  have  been  will- 
ing by  mere  inference  to  extend  his  power  so  as  to  remove  at  pleasure  all  exec- 
utive officers.  This  power  unrestricted  and  unlimited  hy  law  is  greater  and 
more"  dangerous  than  all  the  executive  authority  conferred  upon  the  President 
by  express  grant  of  the  Constitution.  His  command  of  the  arn^v  and  navy  is 
limited  by  the  power  of  Congress  to  raise  armies  and  navies,  to  declare  war,  and 
to  make  rules  and  regulations  for  the  government  of  the  army  and  navy.  His 
power  to  pardon  is  limited  to  cases  other. than  of  impeachment.  His  power  to 
appoint  officers  and*  to  make  treaties  is  limited  by  the  consent  of  the  Senate. 
Surely  when  these  express  powers,  far  less  important,  are  so  carefully  limited 
by  the  Constitution,  an  implied  power  to  remove  at  pleasure  the  multitude  of 
officers  created  by  law  cannot  be  inferred  from  that  instrument.  If  so  the  im- 
plied power  swallows  up  and  overshadows  all  that  are  expressly  given.  What 
need  he  care  for  the  Senate  when  he  may  remove  in  a  moment,  without  cause, 
all  officers  appointed  with  their  consent.  What  need  he  care  for  the  law  when 
all  the  officers  of  the  law  are  instruments  of  his  will,  holding  office,  not  under 
the  tenure  of  the  law,  but  at  his  pleasure  alone.  The  logical  effect  of  this  power, 
if  admitted  to  exist  under  and  by  virtue  of  the  Constitution,  is  revolution.  How- 
ever much  respect  is  due  to  the  decision  of  the  first  Congress,  yet  the  actual 
working  of  civil  government  is  a  safer  guide  than  the  reasoning  of  the  wisest 
men  unaided  by  experience. 

Their  judgment  that  the  head  of  a  departmant  should  be  removable  by  the 
President  may  be  wise,  but  the  power  to  remove  is  not  conferred  by  the  Consti- 
tution, but  like  the  office  itself,  is  to  be  conferred,  created,  controlled,  limited, 
anjl  enforced  by  the  law.  That  such  was  the  judgment  of  Marshall,  Kent,  Story, 
McLean,  Webster,  Calhoun,  and  other  eminent  jurists  and  statesmen,  is  shown 
by  their  opinions  quoted  in  the  argument;  but  they  regarded  the  legislative 
construction  as  controlling  for  the  time  the  natural  and  proper  construction  of 
the  Constitution.  The  legislative  construction  given  by  the  first  Congress  has 
been  gradually  changed.  Army  and  navy  officers  have  long  been  placed  beyond 
the  unlimited  power  of  the  President.  Postmasters  and  others  have  a  fixed 
term  of  office.  Various  legislative  limitations  have  been  put  upon  the  power 
and  mode  of  removal.  The  Comptroller  of  the  Currency  holds  his  office  for  five 
years,  and  can  only  be  removed  by  the  President  upon  reasons  to  be  communicated 
to  the  Senate.  Finally,  when  the  derangement  of  the  revenue  service  became 
imminent,  and  the  abuse  of  the  power  of  removal  produced  a  disgraceful 
scramble  for  office  the  legislative  authority  asserted  its  power  to  reg-ulate  the 
tenure  of  civil  offices,  by  the  passage,  on  the  second  of  March,  1867,  of  the 
tenure-of-civil-office  act.  That  this  measure  is  constitutional,  and  that  it  is  in 
the  highest  degree  expedient,  we  have  asserted  by  our  vote  for  the  law.  The 
President  had  the  right  to  demand  of  us  a  review  of  this  opinion  under  the  sanc- 
tion of  the  special  oath  we  have  taken.  Aided  by  the  very  able  argument 
in  this  cause,  and  by  a  careful  review  of  the  authorities,  I  am  still  of  the  opinion 
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that  the  Constitution  does  not  confer  upon  the  President  as  a  part  of  or  as  inci- 
dent to  his  executive  authority  the  power  to  remove  an  officer,  but  that  the 
removal  of  an  officer  like  the  creation  of  an  office  is  the  subject  of  legislative 
authority  to  be  exercised  in  each  particular  case  in  accordance  with  the  law. 

I  therefore  regard  the  tenure-of-office  act  as  constitutional  and  as  binding  upon 
the  President  to  the  same  extent  as  if  it  had  been  approved  by  him.  lie  has 
no  more  right  to  disregard  the  law  passed  according  to  fJie  Constitution  without 
his  assent,  than  a  senator  could  disregard  it  if  passed  without  his  vote.  The 
veto  power  is  a  vast  addition  to  executive  authority,  and  experience  has  shown 
the  necessity  to  limit  rather  than  extend  it.  But,  if  in  addition  to  his  veto  power, 
he  may  still  disregard  a  law  passed  over  it,  or  discriminate  against  such  a  law, 
his  veto  becomes  absolute.  No  such  doctrine  is  consistent  with  a  republican  form 
of  government.  The  law,  when  passed  in  the  mode  prescribed,  must  be  binding 
on  all  or  on  none.  He  who  violates  it  violates  it  at  his  peril.  If,  therefore,  the 
removal  of  Mr.  Stanton  is  within  the  penal  clauses  of  that  act  the  President  is 
guilty  not  only  of  an  impeachable  but  an  indictable  offence.  He  cannot  excuse 
himself  by  showing  that  he  believed  it  unconstitutional,  or  that  he  was  advised 
that  it  was  unconstitutional.  If  a  citizen  assumes  that  an  act  is  unconstitutional 
and  violates  it  he  does  it  at  his  peril.  He  may  on  his  trial  asert  its  unconstitu- 
tionality, and  if  the  court  of  last  resort  in  his  case  pronounces  the  law  uncon- 
stitutional he  will  be  acquitted.  He  takes  that  risk  at  his  peril.  If  the  law 
is  held  constitutional  his  belief  to  the  contrary  will  not  acquit  him.  Ignorance 
of  the  law  does  not  excuse  crime,  and  he  who  undertakes  to  violate  it  on  the 
pretence  that  it  is  unconstitutional — thus  setting  up  his  opinions  against  that  of 
the  law-making  power — must  take  the  consequences  of  his  crime. 

The  same  rule  applies  much  stronger  to  the  President  when  he  violates  a  law 
on  the  claim  that  it  is  unconstitutional.  He  is  not  only  bound  to  obey  the  law, 
but  he  is  sworn  to  execute  the  law.  In  resisting  it  he  violates  his  duty  as,  a 
citizen  and  his  oath  as  an  officer.  If  he  may  protect  himself  by  an  honest 
opinion  of  its  unconstitutionality,  then  all  his  responsibility  ceases.  *  He  may 
assert  it  on  his  trial  like  all  other  persons  accused  of  crime,  but  the  court  hav- 
ing final  juried ictiou  of  his  case,  must  decide  this  question  like  all  others,  and 
if  that  court  affirms  the  law,  his  guilt  is  complete. 

In  this  case  the  President  knew  that  a  breach  of  this  law  by  him  could  only 
be  tried  by  the  Senate.  His  pardoning  power  exempts  him  from  all  punish- 
ment, except  by  and  after  impeachment.  His  case  can  only  be  tried  by  the 
Senate,  and  it  is  a  court  of  last  resort.  His  violation  of  this  law  might  enable 
others  to  get  the  opinion  of  the  Supreme  Court,  by  creating  rights  or  claims  to 
office ;  but  his  offence  could  not  be  tried  before  the  Supreme  Court,  but  must 
be  tried  before  a  court  that  in  its  legislative  and  executive  capacity  had  already 
thrice  considered  this  law  and  held  it  valid.  A  violation  of  it  then,  on  the  pre- 
text of  its  unconstitutionality,  would  be  in  the  face  of  these  well-considered 
judgments  of  the  court  that  alone  was  competent  to  try  his  cause,  and  would  be 
in  the  highest  sense  wilful,  deliberate,  and  premeditated. 

It  remains  to  consider  whether,  under  the  law  as  it  existed  on  the  21st  of 
February,  1868,  the  removal  of  Mr.  Stanton  was  authorized,  and*  this  involves 
only  the  construction  of*  two  acts,  viz  : 

1st.  The  act  entitled  "An  act  to  establish  an  Executive  Department,  to  be 
denominated  the  Department  of  War,"  approved  August  7,  1789,  and 

2d.  The  act  of  March  2,  1867,  entitled  "An  act  regulating  the  tenure  of 
certain  civil  offices." 

The  second  section  of  the  act  of  1789,  provides — 

That  there  shall  be  in  the  said  department  an  inferior  officer,  to  be  appointed  by  the  said 
principal  officer,  to  be  employed  therein  as  he  shall  deem  proper,  and  to  be  called  the  chief 
clerk  in  the  Department  of  War,  and  who,  whenever  the  said  principal  officer  shall  be 
removed  from  office  by  the  President  of  the  United  States,  or  in  any  other  case  of  vacancy, 
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shall,  during-  such  vacancy,  have  the  charge  and  custody  of  all  records,  books,  and  papers 
appertaining  to  the  said  department. 

This  was  copied  from  the  act  organizing  the  Department  of  Foreign  Affairs, 
which  'was  the  subject  of  the  debate  so  often  quoted  in  this  cause.  Whatever 
differences  of  opinion  existed  as  to  the  constitutional  power  of  the  removal  by 
the  President,  no  one  questioned  the  purpose  of  this  atft  to  declare  and  affirm 
the  right  of  the  President  to  remove  the  Secretary  of  War.  Some  "who  denied 
the  constitutional  power  were  willing  to  confer  it  by  law  as  to  heads  of  depart- 
ments, and  the  first  draught  of  the  bill  expressly  conferred  the  power  of  removal 
on  the  President.  This  was  changed  so  as  to  declare  the  power  to  exist  and  to 
provide  for  the  vacancy  caused  by  its  exercise.  This  act  stands  unaltered  and 
unrepealed,  unless  it  is  modified  by  the  tenure-of-office  act.  Under  it  the  power 
of  removal  by  the  President  of  a .  cabinet  officer  has  been  conceded  by  each 
branch  of  the  government  during  every  administration — though  disputes  have 
existed  as  to  the  origin  of  the  power — some  deriving  it  from  the  Constitution 
and  others  from  the  plain  intent  of  the  act  of  17S9.  The  power  to  remove 
cabinet  officers  since  the  passage  of  that  act  was  repeatedly  recognized  by  all 
who  took  part  in  the  debate  in  the  Senate  on  the  tenure- of  office  bill — the  only 
question  being  as  to  the  propriety  of  continuing  the  power.  I  do  not  understand 
the  managers  to  question  the  correctness  of  this  construction,  but  they  claim — 

1st.  That  the  power  of  removal  was  limited  to  during  the  recess  of  the  Senate, 
and  did  not  exist  during  the  session  of  the  Senate,  and 

2d.  That  the  power  to  remove  Mr.  Stanton  was  taken  from  the  President  by 
the  tenure-of  office  act. 

Does  the  act  of  1789  make  a  distinction  between  removals  during  the  session 
and  during  the  recess  of  the  Senate  1  Upon  this  point,  at  the  opening  of  this 
trial,  I  had  impressions  founded  upon  a  distinction  that  I  think  ought  to  have 
been  made  in  the  law ;  but  a  full  examination  of  the  several  acts  cited,  and  the 
debates  upon  them,  show  that  in  fact  no  such  distinction  was  made.  If  such 
had  been,  the  intention  of  the  framers  of  the  act  of  1789,  instead  of  stating  the 
unlimited  power  of  removal,  they  would  have  provided  for  a  removal  or  vacancy 
"during  the  recess  of  the  Senate."  The  debates  show  that  no  such  distinction 
was  claimed,  and  that  the  majority  held  that  the  unlimited  power  of  removal  was 
with  the  President  by  virtue  of  the  Constitution. 

The  subsequent  acts  of  1792,  and  1795,  in  providing  for  vacancies,  made  no 
distinction  between  vacancies  during  the  session  and  during  the  recess,  and  in 
the  numerous  acts  cited  by  counsel,  providing  for  the  creation  and  tenure  ef  offices, 
passed  prior  to  March  2, 1867,  no  distinction  is  made  between  a  removal  during  the 
session  and  during  the  recess.  The  practice  has  corresponded  with  this  construc- 
tion. In  two  cases  the  power  to  remove  heads  of  departments  has  been  exercised ; 
the  one,  by  John  Adams,  in  the  removal  of  Timothy  Pickering ;  the  other,  by 
Andrew  Jackson,  in  the  removal  of  Mr.  Duane.  The  first  case  occurred  during 
the  session,  and  the  latter  during  the  recess.  In  compliance  with  thi3  construc- 
tion, the  commissions  of  heads  of  departments  declare  their  tenure  to  be 
during  the  pleasure  of  the  President,  and  the  commission  under  which  Mr. 
Stanton  now  holds  the  Department  of  War,  limits  his  tenure  "  during  the 
pleasure  of  the  President  of  the  United  States  for  the  time  being."  This  form 
of  commission,  used  without  question  for  70  years  through  memorable  political 
contests,  is  entirely  inconsistent  with  a  construction  of  the  act  of  1789,  limiting 
th"e  power  of  removal  to  the  recess  of  the  Senate. 

The  distinction  made  by  the  managers  between  removals  during  the  session 
and  during  the  recess  is  derived  from  the  distinction  made  by  the  Constitution 
between  appointments  made  during  the  session  and  during  the  recess;  but  this 
claim  is  inconsistent  with  the  foundation  upon  which  the  tenure-of-office  act 
rests.  If  removals  are  governed  by  the  constitutional  rule  as  to  appointments, 
then  the  President  may  remove  at  pleasure  during  the  recess,  for  he  may  then 
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appoint  temporarily  without  the  consent  of  the  Senate,  and  Congress  may  not 
limit  this  constitutional  power.  But  Congress  has  wisely,  as  I  have  shown, 
rejected  this  claim.  It  has  repeatedly  dissevered  removals  from  appointments, 
and  has  treated  the  power  of  removal,  not  as  a  constitutional  power,  but  as  one 
to  be  regulated  by  law  in  the  creation,  tenure,  pay,  and  regulation  of  offices  and 
officers ;  and  therefore,  in  ascertaining  whether  the  law  makes  a  distinction 
between  a  removal  during  the  session  and  during  the  recess,  we  must  ascertain 
the  intention  of  the  law  as  gathered  from  its  language,  history,  and  construction, 
and  from  these  we  can  derive  no  trace  of  such  a  distinction.  Nor  can  this  dis- 
tinction be  derived  from  the  rarity  of  removals  of  cabinet  officers  during  the 
session  of  the  Senate,  for  the  argument  applies  as  well  to  removals  during  the 
recess.  Removals  of  heads  of  departments  are  rare  indeed ;  for  when  the  tenure- 
of-office  bill  was  pending,  it  was  not  considered  possible  that  a  case  would  occur 
where  a  head  of  a  department  would  decline  to  resign  when  requested  to  by  his 
chief.  The  multitude  of  cabinet  ministers  who  have  held  «office  recognized 
this  duty  with  but  two  exceptions.  I  do  not  question  the  patriotism  of  Mr. 
Stanton  in  declining  to  resign  during  the  recess ;  but  cases  of  that  kind  must  be 
of  rare  occurrence  and  dangerous  example.  It  was  held  by  us  all  that  the  public 
safety  and  the  public  service  demands  unity,  efficiency,  and  harmony  between 
the  heads  of  departments  and  the  President.  To  legislate,  against  this,  ana  yet 
hold  the  President  responsible  for  their  acts,  would  be  unexampled  in  our  his- 
tory, and  therefore  the  law  always  gave  the  President  the  power  to  remove  at 
his  pleasure  these  and  most  other  executive  officers  until  we  were  compelled,  by 
the  evil  example  cf  a  bad  President,  to  limit  this  power.  I  therefore  conclude 
that,  prior  to  the  2d  of  March,  1867,  the  law  invested  the  President  with  the 
power  at  his  pleasure  to  remove  Mr.  Stanton  both  during  the  session  and  during 
the  recess,  and  the  question  remains  whether  by  the  tenure-of  office  act  that 
power  was  taken  away  from  him. 

To  determine  the  proper  construction  of  this  act  we  must  examine  its  history 
and  the  particular  evil  it  was  intended  to  remedy.  It  was  introduced  on  the  3d 
day  of  December,  1866,  being  the  first  day  of  the  second  session  of  the  thirty- 
ninth  Congress.  The  President  having  formally  abandoned  the' political  party 
that  elected  him,  undertook,  by  general  removals,  to  coerce  the  officers  of  the 
government  to  support  his  policy.  The  revenue  service  especially  was  deranged, 
and  widespread  demoralization  threatened  that  branch  of  the  public  service.  At 
that  time  nearly  all  civil  officers  of  the  government  held  at  the  pleasure  of  the 
President;  some  by  the  express  provision  of  law;  others  under  this  general 
practice  of  the  government. 

The  President,  for  political  reasons  during  the  then  last  recess,  created  Vacan- 
cies by  removal,  and  filled  them  by  temporary  appointments.  It  was  to  check 
this  evil  that  Congress  undertook  to  regulate  the  tenure  of  civil  offices,  and  to 
protect  officers  in  the  discharge  of  their  duties.  The  bill  originated  in  the  Sen- 
ate, and,  as  introduced,  excepted  from  its  operation  the  heads  of  departments. 
The  bill  was  referred  to  a  committee,  and  as  reported,  the  first  section  was  as 
follows : 

That  every  person  (excepting  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the 
Navy,  of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General)  holding  any  civil 
office  to  which  he  has  been  appointed  by  and  with  the  advice  and  consent  of  the  Senate,  and 
every  person  who  shall  hereafter  be  appointed  to  any  such  office,  and  shall  become  duly  quali- 
fied to  act  therein,  is,  and  shall  be,  entitled  to  hold  such  office  until  a  successor' shall  have  been 
in  like  manner  appointed  and  duly  qualified,  except  as  herein  otherwise  provided. 

On  the  10th  of  January,  18f>7,  a  motion  was  made  to  strike  out  the  excep- 
tion of  the  heads  of  departments,  and  was  discussed  at  length.  The  exception 
did  not  rest  upon  any  want  of  power  in  Congress  to  extend  the  operation  of  the 
bill  to  the  heads  of  departments,  but  upon  the  necessity  of  giving  the  President 
control  over  these  officers  in  order  to  secure  unity  and  efficiency  to  his  execu- 


10  IMPEACHMENT   OF   THE   PRESIDENT. 

tive  authority.  Nearly  all  the  duties  of  heads  of  departments  are  by  law 
required  to  be  performed  "  as  the  President  of  the  United  States  shall  from 
time  to  time  direct."  Tbey  are  rarely  prescribed  by  law.  This  is  especially 
so  as  to  the  Secretary  of  War,  who  issues  all  orders  "  by  command  of  the  Presi- 
dent, '•'•  and  by  virtue  of  his  office  is  invested  by  law  with  less  power  than  an 
accounting  officer.  His  duty  prescribed  by  the  Constitution  is  to  give  his  opinion 
in  writing  when  called  for  by  the  President.  His  prescribed  legal  duty  is  to 
make  requisitions  upon  the  Secretary  of  the  Treasury  for  the  service  of  the 
army.  All  his  other  duties  rest  upon  the  discretion,  order,  and  command  of  the 
President.  As  the  President  is  responsible  for  the  acts  of  heads  of  departments, 
as  they  exercise  a  part  of  his  executive  authority,  as  their  duties  are  not  defined 
by  law,  as  is  the  case  with  most  civil  officers,  it  was  deemed  unwise  to  take 
from  the  Presidential  office  the  power  to  remove  such  heads  of  departments  as 
did  not  possess  his  confidence.  After  debate  the  motion  to  strike  out  the  excep- 
tion was  lost  without  a  division.  At  a  subsequent  stage  of  the  bill  the  motion 
was  renewed  and  was  lost  by  the  decisive  vote  of  13  yeas  and  27  nays,  and  the 
bill  was  then  passed. 

In  the  House  of  Representatives  the  motion  to  strike  out  the  exception  was 
mad,e  and  lost,  but  was  subsequently  reconsidered,  and  the  motion  was  carried, 
and  with  this  amendment  the  bill  passed  the  House. 

The  question  again  came  before  the  Senate  upon  a  motion  to  concur  with 
Ihe'House  in  striking  out  the  exception  of  the  heads  of  departments,  and  was 
fully  debated,  and  again  the  Senate  refused  to  concur  with  this  amendment  by 
a  vote  of  17  yeas  to  28  nays.  In  this  condition  the  disagreement  between  the  two 
houses  came  before  a  committee  of  conference,  where  it  was  the  bounden  duty 
of  the  conferees  to  maintain  as  far  as  possible  the  view  taken  by  their  respective 
houses.  The  usual  course  in  such  a  case,  where  the  disagreement  does  not 
extend  to  the  whole  of  the  bill,  or  to  the  principle  upon  which  it  is  founded,  is 
to  report  an  agreement  upon  so  much  as  has  been  concurred  in  by  both  houses, 
thus  limiting  the  change  in  existing  law  to  those  provisions  which  meet  the  con- 
currence of  both  houses ;  therefore,  the  Senate  conferees  might  properly  have 
declined  to  extend  the  change  of  the  law  beyond  the  vo'te  of  the  Senate,  and 
certainly  would  not  have  been  justified  in  agreeing  to  a  proposition  thrice 
defeated  by  the  vote  of  the  Senate.  The  difference  between  the  two  houses 
was  confined  to  the  sole  question  whether  that  bill  should  regulate  the  tenure  of 
office  of  the  heads  of  departments.  The  Senate  left  them  subject  to  removal  at  the 
pleasure  of  the  President.  The  House  secured  their  tenure  subject  to  removal 
only  at  the  pleasure  of  the  Senate.  After  a  long  conference,  the  act  as  -it  now 
stands  was  reported.     The  first  section  is  as  follows  : 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed  by  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to  hold 
such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General, 
shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed  and  for  one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

"What  is  a  fair  and  legal  construction  of  this  section  %  First.  That  the  tenure 
of  civil  offices  generally  should  be  left  as  in  the  original  bill,  but  a  special  pro- 
vision should  "be  made  for  the  tenure  of  heads  of  departments.  Second.  That 
the  President  appointing  a  head  of  a  department  should  not,  during  his  term, 
without  the  consent  of  the  Senate,  remove  him.  Third.  That  after  thirty  days 
from  the  expiration  of  the  term  of  the  President  who  appointed  a  head  of  a 
department,  the  office  of  the  latter  would  expire  by  limitation.  To  this  extent, 
and  to  this  extent  alone,  did  the  Senate  conferees  agree  to  change  the  existing 
law.     The  general  clause  prohibiting  removals  of  civil  officers  is  confined  to 
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• 
those  who  have  been   appointed  by  and  with  the  advice  and  consent  of  the 
Senate.     The  special  clause  prohibiting  removals  of  cabinet  officers  is  that  those 
who  "have  been  appointed  by  a  President  during  his  term  shall  not  be  removed 
without  the  consent  of  the  Senate. 

The  distinction  is  kept  up  between  heads  of  departments  and  other  civil  offi- 
cers, and  the  only  limitation  upon  the  power  of  the  President  already  conferred 
by  law,  is,  that  having  appointed  such  an  officer  he  shall  not  remove  him  dur- 
ing his  term,  without  the  advice  and  consent  of  the  Senate.  In  all  other 
respects  the  law  of  1789  remains  unaltered. 

Was,  then,  Mr.  Stanton  appointed  by  the  President  during  his  term  of  office  1 
If  not,  he  holds  his  office  under  his  original  commission  and  tenure,  and  not 
under  this  act.  If  he  is  included  in  this  act  its  effect  is  to  declare  his  office 
vacant  April  4,  1865,  for  that  was  thirty  days  after  the  expiration  of  the  term 
of  the  President  who  appointed  him.  No  such  abserd  purpose  was  intended. 
The  plain  purpose  was  to  leave  him  to  stand  upon  his  then  tenure  and  commis- 
sion and  to  allow  each  President  for  each  term  to  appoint  his  heads  of  depart- 
ments, with  the  consent  of  the  Senate,  ami  to  secure  them  in  their  tenure  dur- 
ing that  term  and  thirty  days  thereafter,  unless  the  Senate  sooner  consented  to 
their  removal.  If  the  purpose  was  to  protect  Mr.  Stanton  against  removal  why 
select  the  language  that  excludes  him]  He  was  not  appointed  by  this  Presi- 
dent, nor  during  this  presidential  term.  How  easy,  if  such  was  the  purpose,  to 
say  that  "  heads  of  departments  holding  office  or  hereafter  appointed  should 
hold  their  offices,  &c."  To  hold  that  the  words  inserted  were  intended  to  warn 
the  President  not  to  remove  Mr.  Stanton  upon  peril  of  being  convicted  of  a  high 
misdemeanor,  i3  to  punish  the  President  as  a  criminal  for  the  violation  of  a 
delphic  oracle.  It  impugnes  the  capacity  of  the  conferees  to  express  a  plain 
idea  in  plain  words. 

I  can  only  say,  as  one  of  the  Senate  conferees  under  the  solemn  obligations 
that  now  rest  upon  us  in  construing  this  act,  that  I  did  not  understand  it  to 
include  members  of  the  cabinet  not  appointed  by  the  President,  and  that  it  was 
with  extreme  reluctance  and  only  to  secure  the  passage  of  the  bill  that,  in  the 
face  of  the  votes  of  the  Senate  I  agreed  to  the  report  limiting  at  all  the  power  of 
the  President  to  remove  heads  of  departments.  What  I  stated  to  the  Senate 
is  shown  by  your  records.  One  of  your  conferees  (Mr.  Buckalew)  refused  to 
agree  to  the  report.  Another  (Mr.  Williams)  thought  that  a  case  of  a  cabinet 
officer  refusing  to  resign  when  requested  by  the  President  was  not  likely  to 
occur.  I  stated  explicitly  that  the  act  as  reported  did  not  protect  from  removal 
the  members  of  the  cabinet  appointed  by  Mr.  Lincoln,  that  President  Johnson 
might  remove  them  at  his  pleasure;  and  I  named  the  Secretary  of  War  as  one 
that  might  be  removed.  I  yielded  the  opinion  of  the  Senate  that  no  limitation 
should  be  made  upon  the  power  of  the  Preident  to  remove  heads  of  departments 
solely  to  secure  the  passage  of  the  bill.  I  could  not  conceive  a  case  where  the 
Senate  would  require  the  President  to  perform  his  great  executive  office  upon 
the  advice  and  through  heads  of  departments  personally  obnoxious  to  hkn,  and 
whom  he  had  not  appointed,  and,  therefore,  no  such  case  was  provided  for.  You 
did  not  expressly  assent  to  this  construction,  but  you  did  not  dissent.  If  either 
of  you  had  dissented  I  leave  to  each  senator  to  say  whether  in  the  face  of  his 
previous  vote  he  would  have  approved  the  report.  This  construction  of  the  law, 
made  when  this  proceeding  could  not  have  been  contemplated,  when  the  Presi- 
dent and  each  member  of  his  cabinet  were  supposed  to  believe  the  act  unconsti- 
tutional, made  here  in  the  Senate  as  an  explanation  for  my  yielding  so  much  of 
your  opinions,  is  binding  upon  no  one  but  myself.  But  can  I,  who  made  it  and 
declared  it  to  you,  and  still  believe  it  to  be  the  true  and  legal  interpretation  of 
those  words,  can  I  pronounce  the  President  guilty  of  crime,  and  by  that  vote 
aid  to  remove  him  from  his  high  office  for  doing  what  I  declared  and  still  believe 
he  had  a  legal  right  to  do.     God  forbid  ! 
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A  Roman  emperor  attained  immortal  infamy  by  posting  his  laws  above  the 
reach  'of  the  people  and  then  punishing  their  violation  as  a  crime.  An  American 
senator  would  excel  this  refinement  o£  tyranny,  if,  when  passing  a  law,  he 
declared  an  act  to  be  innocent,  and  then  as  a  judge  punished  the  same  act  as  a 
crime.  For  this  reason  I  could  not  vote  for  the  resolution  of  the  21st  of  Feb- 
ruary, and  cannot  say  "  guilty  "  to  these  articles. 

What  the  President  did  do  in  the  removal  of  Mr.  Stanton  he  did  under  a 
power  which  you  repeatedly  refused  to  take  from  the  office  of  the  President — 
a  power  that  has  been  held  by  that  officer  since  the  formation  of  the  govern- 
ment, and  is  now  limited  gnly  by  the  words  of  an  act,  the  literal  construction  of 
which  does  not  include  Mr.  Stanton.  This  construction  was  put  upon  the  act 
by  the  cabinet  when  it  was  pending  for  the  approval  of  the  President.  In  my 
judgment  it  is  not  shaken  by  the  ingenious  arguments  of  the  managers. 

The  original  exception  was  in  the  body  of  the  section,  it  was  inserted  by  the 
conferees  in  a  modified  form,  as  a  proviso  at  the  close  of  the  section.  The  first 
clause  relates  to  all  civil  officers,  except  bends  of  departments.  The  second 
clause  relates  to  heads  of  departments  an^  no  other  officers.  The  first  clause 
expressly  excepts  the  officers  named  in  the.proviso,  and  also  those  described  in 
the  fourth  section.  To  consider  both  classes  of  officers  as  within  both  clauses 
of  the  section  is,  it  seems  to  me,  an  unnatural  and  forced  construction  of  lan- 
guage, and  certainly,  when  construed  on  a  criminal  trial,  is  too  doubtful  upon 
which  to  base  criminal  guilt. 

It  follows,  that  as  Mr.  Stanton  is  not  protected  by  the  tenure-of-civil- office  act,  his 
removal  rests  upon  the  act  of  1789,  and  he,  according  to  the  terms  of  that  act 
and  of  the  commission  held  by  him,  and  in  compliance  with  the  numerous  pre- 
cedents cited  in  this  cause,  was  lawfully  removed  by  the  President,  and  his 
removal  not  being  contrary  to  the  provisions  of  the  act  of  March  2,  1867,  the 
1st,  4th,  5th,  and  6th  articles,  based  upon  his  removal,  must  fail. 

The  only  question  remaining  in  the  first  eight  articles  is  whether  the  appoint- 
ment of  General  Thomas  as  Secretary  of  War  ad  interim,  as  charged  in  the  2d, 
>d,  7th,  and  8th  articles  is  in  violation  of  the  Constitution  and  the  laws,  and 
jomes  within  the  penal  clauses  of  the  tenure-of-office  act,  and  was  done  with 
fthe  intent  alleged,  if  so,  the  President  is  guilty  upon  these  articles.  This 
depends  upon  the  construction  of  the  clauses  of  the  Constitution  already  quoted 
and  of  the  several  acts  approved  February  13,  1795,  February  20,  1863,  and 
the  tenure-of-office.  act. 

Under  the  Constitution  no  appointment  can  be  made  by  the  President  during 
the  session  of  the  Senate,  except  by  and  with  the  advice  and  consent  of  the 
Senate,  unless  of  such  inferior  officers  as  Congress  may  by  law  invest  in  the 
President  alone. 

By  the  act  of  February  13,  1795,  it  is  provided — 

That  in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treasury,  or 
of  the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  departments, 
whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of 
their  said  respective  offices  ;  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case 
he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perform 
the  duties  of  the  said  respective  offices,  until  a  successor  be  appointed,  or  such  vacancy  be 
filled.  Provided,  That  no  one  vacancy  shall  be  supplied,  in  manner  aforesaid,  for  a  longer 
term  than  six  months. 

A  grave  question  might  arise  whether  this  act  is  constitutional ;  whether  the 
head  of  a  department  is  an  officer  whose  appointment  even  for  a  time  might  be 
delegated  to  the  President  alone  during  the  session  of  the  Senate.  Its  existence 
unrepealed  would  relieve  the  President  from  all  criminal  fault  in  acting  upon  it, 
but  it  is  in  derogation  of  the  plain  constitutional  right  of  the  Senate  to  partici- 
pate in  all  important  appointments,  and  if  abused  would  utterly  destroy  their 
power.  This  act  applied  only  to  the  three  departments  then  existing,  and  was 
only  intended  to  apply  to  vacancies  existing,  and  not  to  vacancies  to  be  made. 
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Its  sole  purpose  was  to  provide  for  a  temporary  vacancy  until  the  constitutional 
mode  of  appointment  could  be  exercised,  and  could  not  infringe  upon  or  impair 
the  right  of  the  Senate  to  participate  in  appointments.  In  the  Statutes  at  Large 
it#is  designated  as  "obsolete,"  and  is,  in  fact,  superseded  by  the  act  approved 
February  20,  1863 — volume  12,  page  656.  This  act  in  its'  title  shows  its  plain 
object  and  purpose.  It  is  entitled  "  An  act  temporarily  to  supply  vacancies  in 
the  executive  departments  in  certain  cases." 
It  provides — 

That  in  case  of  the  denth,  resignation,  absence  from  the  seat  of  government,  or  sickness 
of  the  head  of  any  executive  department  of  the  government,  or  of  any  officer  of  either  of  the 
said  departments  whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform 
the  duties  of  their  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States, 
in  case  ho  shall  think  it  necessary,  to  authorize  the  head  of  any  other  executive  department, 
or  other  officer  in  either  of  said  departments,  whose  appointment  is  vested  in  the  President, 
at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be 
appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease:  Provided,  That  no 
one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term  than  six  months. 

Sec.  2.  And  be  it  further  enacted,  That  all  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed. 

This  act,  together  with  the  clause  of  the  Constitution  providing  for  vacancies 
during  the  the  recess  provides  for  all  cases  of  vacancy  except  the  one  of  removal 
during  the  session  of  the  Senate,  and  that  is  left  to  be  exercised  as  a  part  of 
the  constitutional  power  of  appointment  by  and  with  the  advice  and  consent  of 
the  Senate.  This  act  is  complete  in*  itself,  and  by  its  second  section  repeals 
the  act  of  1795,  and  all  other  acts  providing  for  temporary  appointments.  It  is 
in  harmony  with  the  Constitution  for  it  avoids  the  doubtful  power  conferred  by 
the  act  of  1795,  of  appointing  a  new  officer  without  the  consent  of  the  Senate, 
but  delegates  to  another  officer  already  confirmed  by  the  Senate  the  power  tem- 
porarily to  perform  the  duties  of  the  vacant  place.  Under  the  authority  of  this 
act  in  the  case  of  the  vacancies  provided  for  the  President  might  have  authorized 
the  head  of  any  other  executive  department  to  perform  temporarily  the  duties 
of  Secretary  of  War,  and  the  country  would  have  had  the  responsibility  of  a 
high  officer  already  approved  by  the  Senate.  In  that  event  no  new  officer 
would  have  been  appointed,  no  new  salary  conferred,  no  new  agent  of  unau- 
thorized power  substituted  in  the  place  of  an  officer  of  approved  merit,  no  mere 
instrument  to  execute  executive  will  would,  have  been  thrust  in  the  face  of  the 
Senate  during  their  session — to  hold  the  office  in  spite  of  the  constitutional 
power  of  the  Senate  and  against  their  advice  and  consent.  Under  this  act  the 
President  had  no  more  power  to  appoint  General  Thomas  Secretary  of  War  ad 
interim  than  he  had  to  appoint  any  of  the  leaders  of  the  late  rebellion.  General 
Thomas  is  an  officer  of  the  army,  subject  to*court-martiaJ,  and  not  an  officer  of 
the  department,  or  in  any  sense  a  civil  or  department  officer. 

Djd  the  act  of  March  2,  1867,  confer  this  authority?  On  the  contrary,  it 
plainly  prohibits  all  temporary  appointments  except  as  specially  provided  for 
The  third  section  repeats  the  constitutional  authority  of  the  President  to  fill  all 
vacancies  happening  during  the  recess  of  the  Senate  by  death  or  resignation — 
and  that  if  no  appointment  is  made  during  the  following  session  to  till  such 
vacancy,  the  office  shall  remain  in  abeyance  until  an  appointment  is  duly  made 
and  confirmed — and  provision  is  made  for  the  discharge  of  the  duties  of  the 
office  in  the  meantime.  The  second  section  provides  for  the  suspension  of  an 
officer  during  the  recess,  and  for  a  temporary  appointment  during  the  recess. 
This  power  was  exercised  and  fully  exhausted  by  the  suspension  of  Mr.  Stan- 
ton until  restored  by  the  Senate,  in  compliance  with  the  law.  No  authority 
whatever  is  conferred  by  this  act  for  any  temporary  appointment  during  the 
session  of  the  Senate,  but,  on  the  contrary,  such  an  appointment  is  plainly  incon- 
sistent with  the  act,  and  could  not  be  inferred  or  implied  from  it.  The  sixth 
section  further  provides : 

That  every  removal,  appointment,  or  employment,  made,  had,   or  exercised,  contrary  to 
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the  provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  of 
any  commission  er  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employ- 
ment, shall  he  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  and,  upon  trial 
and  conviction  thereof,  every  person  guilty  thereof  shall  be  punished  by  a  fine  not  exceed- 
ing $10,000,  or  by  imprisonment  not  exceeding  five  years,  or  both  said  punishments,  in  the 
discretion  of  the  court.    ' 

This  language  is  plain,  explicit,  and  was  inserted  not  only  to  prohibit  all  tempo- 
rary appointments  except  during  the  recess,  and  in  the  mode  provided  lor  in  the 
second  section,  but  the  unusual  course  was  taken  of  affixing  a  penalty  to  a  law 
defining  the  official  duty  of  the  President.  The  original  bill  did  not  contain 
penal  clauses ;  but  it  was  objected  in  the  Senate  that  the  President  had  already 
disregarded  mandatory  provisions  of  the  law,  and  would  this ;  and  therefore, 
after  debate  these  penal  sections  were  added  to  secure  obedience  to  the  law,  and 
to  give  to  it  the  highest  sanction. 

Was  not  this  act  wilfully  violated  by  the  President  during  the  session  of  the 
Senate? 

It  appears  from  the  letter  of  the  President  to  General  Grant,  from  his  con- 
versation with  General  Sherman,  and  from  his  answer,  that  he  had  formed  a 
fixed  resolve  to  get  rid  of  Mr.  Stanton  and  fill  the  vacancy  without  the  advice 
of  the  Senate.  He  might  have  secured  a  new  Secretary  of  War  by  sending  a 
proper  nomination  to  the  Senate.  This  he  neglected  and  refused  to  do.  He 
cannot  allege  that  the  Senate  refused  to  relieve  him  from  an  obnoxious  minister. 
He  could  not  say  that  the  Senate  refused  to  confirm  a  proper  appointee  for  he 
would  make  no  appointment  to  them.  The  Senate  had  declared  that  the  rea- 
sons assigned  for  suspending  Mr.  Stanton  did  not  make  the  case  required  by  the 
tenure-of-office  act,  but  I  affirm  as  my  conviction  that  the  Senate  would  have 
confirmed  any  one  of  a  great  number  of  patriotic  citizens  if  nominated  to  the 
Senate.  I  cannot  resist  the  conclusion,  from  the  evidence  before  us,  that  he  was 
resolved  to  obtain  a  vacancy  in  the  Department  of  War  in  such  a  way  that  he 
might  fill  the  vacancy  by  an  appointment  without  the  consent  of  the  Senate  and 
in  violation  of  the  Constitution  and  the  law.  This  was  the  purpose  of  the 
offer  to  General  Sherman.  This  was  the  purpose  of  the  appointment  of  Gen- 
eral Thomas.  If  he  had  succeeded  as  he  hoped,  he  could  have  changed  his 
temporary  appointment  at  pleasure  and  thus  have  defied  the  authority  of  the 
Senate  and  the  mandatory  provisions  of  the  Constitution  and  the  law.  I  can- 
not in  any  other  way  account  for  his  refusal  to  send  a  nomination  to  the  Senate 
until  aftef  the  appointment  of  General  Thomas.  The  removal  of  Mr.  Stanton 
by  a  new  appointment,  confirmed  by  the  Senate,  would  have  complied  with  the 
Constitution.  The  absolute  removal  of  Mr.  Stanton  would  have  created  a  tem- 
porary vacancy,  but  the  Senate  was  in  session  to  share  in  the  appointment  of 
another.  An  ad  interim  appointment  without  authority  of  law,  during  the  ses- 
sion of  the  Senate,  would  place  the  Department  of  War  at  his  control  in  defiance 
\  of  the  Senate  and  the  law,  and  would  have  set  an  evil  example,  dangerous  to 
the  public  safety — one  which,  if  allowed  to  pass  unchallenged,  would  place  the 
^President  above  and  beyond  the  law. 

The  claim  now  made  that  it  was  the  sole  desire  of  the  President  to  test  the 
constitutionality  of  the  tenure-of-office  act,  is  not  supported  by  reason  or  by 
proof.  He  might,  in  August  last,  or  at  any  time  since,  without  an  ad  interim 
appointment,  have  tested  this  law  by  a  writ  of  quo  warranto.  He  might  have 
done  so  by  an  order  of  removal,  and  a  refusal  of  Mr.  Stanton's  requisitions. 
He  might  have  done  so  by  assigning  a  head  of  a  department  to  the  place  made 
vacant  by  the  order  of  removal.  Such  was  not  his  purpose  or  expectation.  He 
expected  by  the  appointment  of  General  Sherman  at  once  to  get  possession  of 
the  War  Department,  so  when  General  Thomas  was  appointed  there  was  no 
suggestion  of  a  suit  at  law  until  the  unexpected  resistance  of  Mr.  Stanton,  sup- 
ported by  the  action  of  the  Senate,  indicated  that  as  the  only  way  left. 

Nor  is  this  a  minor  and  unimportant  violation  of  law.     If  upon  claim  that 
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the  tenure-of-office  act  was  unconstitutional,  he  might  remove  an  officer  and 
place  his  instrument  or  agent  in  possession  of  it,  he  might  in  the  same  way  and 
by  the  same  means  take  possession  of  all  the  executive  departments,  of  all  the 
bureaus,  of  the  offices  of  the  Auditors,  Comptrollers,  Treasurer,  collectors  and 
assessors,  and  thus  control,  by  his  will,  the  purse  and  the  sword.  He  knew  that 
his  power  was  contested,  and  he  defied  it.  It  is  clearly  shown  that  his  purpose 
was  deliberately  formed  and  deliberately  executed,  and  the  means  for  its  exe- 
cution were  carefully  selected.  I,  therefore,  conclude  that  the  appointment  of 
General  Thomas  was  a  wilful  violation  of  the  law,  in  derogation  of  the  rights 
of  the  Senate,  and  that  the  charges  contained  in  the  second,  third,  seventh  and 
eighth  articles  are  true.  ****^ 

The  criminal  intent  alleged  in  the  9th  article  is  not  sustained  by  the  proof.  / 
All  the  President  did  do  in  connection  with  General  Emory  is  reconcilable  with' 
his  innocence,  and  therefore  I  cannot  say  he  is  guilty  as  charged  in  this  article.? 

The  10th   article  alleges  intemperate   speeches  improper  and  unbecoming  a* 
chief* magistrate,  and  the  seditious  arraignment  of  the  legislative  branch  of  the* 
government.     It  does  not  allege  a  specific  violation  of  law,  but  only  personal 
and  political  offences  for  which  he  has  justly  forfeited  the  confidence  of  the 
people. 

Am  I,  as  a  senator,  at  liberty  to  decide  this  cause  against  the  President  even 
if  guilty  of  such  offences.  That  a  President  in- his  personal  oonduct  may  so 
demean  himself  by  vice,  gross  immorality,  habitual  intoxication,  gross  neglect 
of  official  duties,  or  the  tyrannous  exercise  of  power,  as  to  justify  his  removal 
from  office  is  clear  enough ;  but  the  Senate  is  bound  to  take  care  that  the  offence 
is  gross  and  palpable,  justifying  in  its  enormity  the  application  of  the  strong 
words  "high  crime  or  misdemeanor."  '  And  above  all,  we  must  guard  against 
making  crimes  out  of  mere  political  differences,  or  the  abuse  of  the  freedom  of 
speech,  or  of  the  exhibition  of  personal  weakness,  wrath,  or  imbecility.  We  do 
not  confer  the  office  of  President,  and  may  not  take  it  away  except  for  crime 
or  misdemeanor.  The  people  alone  may  convict  and  condemn  for  such  offences.  J 
The  Senate  may  not  trespass  upon  the  jurisdiction  of  the  people  without 
itself  being  guilty  of  usurpation  and  tyranny.  Better  far  to  submit  to  a  tem- 
porary evil  than  to  shake  the  foundations  of  the  civil  superstructure  established 
by  tlje  Constitution  by  enlarging  our  jurisdiction  so  as  to  punish  by  removal 
from  office  the  utmost  latitude  of  discussion,  crimination  and  recrimination, 
which,  so  long  as  it  is  unaccompanied  by  unlawful  acts,  is  but  the  foolish  vapor- 
ing of  liberty. 

The  House  of  Representatives  of  the  39th  Congress  refused  to  rest  an  accu- 
sation upon  these  speeches,  and  so  of  the  present  House,  until  other  acts  of  a 
different  character  induced  these  articles  of  impeachment.  We  must  pass  upon 
this  article  separately,  and  upon  it  my  judgment  is  that  it  does  not  allege  a  crime 
or  misdemeanor  within  the  meaning  of  the  Constitution.  , 

The  great  offence  of  the  President  consists  of  his  opposition,  and  thus  far 
successful  opposition,  to  the  constitutional  amendment  propqsed  by  the  39th 
Congress,  which,  approved  by  nearly  all  the  loyal  States,  would,  if  adopted, 
have  restored  the  rebel  States,  and  thus  have  strengthened  and  restored  the 
Union  convulsed  by  civil  war.  Using  the  scaffoldings  of  civil  governments, 
formed  by  him  in  those  States  without  authority  of  law,  he  has  defeated  this 
amendment,  has  prolonged  civil  strife,  postponed  reconstruction  and  re-union, 
and  aroused  again  the  spirit  of  rebellion  overcome  and  subdued  by  war.  He, 
alone,  of  all  the  citizens  of  the  United  States,  by  the  wise  provisions  of  the 
Constitution,  is  not  to  have  a  voice  in  adopting  amendments  to  the  Constitution ; 
and  yet,  he,  by  the  exercise  of  a  baleful  influence  and  unauthorized  power,  has 
defeated  an  amendment  demanded  by  the  result  of  the  war.  He  has  obstructed 
as  far  as  he  could  all  the  efforts  of  Congress  to  restore  law  and  civil  government 
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to  the  rebel  States.  He  has  abandoned  the  party  which  trusted  him  with  power, 
and  the  principles  so  often  avowed  by  him  which  induced  their  trust. 

Instead  of  co-operating  with  Congress,  by  the  execution  of  laws  passed  by 
it,  he  has  thwarted  and  delayed  their  execution,  and  sought  to  bring  the  laws 
and  the  legislative  power  into  contempt.  Armed  by  the  Constitution  and  the 
laws,  with  vast  powers,  he  has  neglected  to  project  loyal  people  in  the  rebel 
States,  so  that  assassination  is  organized  all  over  those  States,  as  a  political 
power  to  murder,  banish,  and  maltreat  loyal  people,  and  to  destroy  their  prop- 
erty. All  these  he  might  have  ascribed  to  alleged  warrt  of  power,  or  to  differ- 
ence of  opinion  in  questions  of  policy,  and  for  these  reasons  no  such  charges 
were  exhibited  against  him,  though  they  affected  the  peace  and  safety  of  the 
nation.  When  he  adds  to  these  political  offences  the  wilful  violation  of  a  law 
by  the  appointment  of  a  high  officer  during  the  session  of  the  Senate,  and  with- 
[  out  its  consent,  and  with  the  palpable  purpose  to  gain  possession  of  the  Depart- 
ment of  War,  for  an  indefinite  time,  a  case  is  made  not  only  within  the  express 
language  of  the  law  a  high  misdemeanor,  but  one  which  includes  all  the*  ele- 
ments of  a  crime,  to-wit :  a  violation  of  express  law,  wilfully  and  deliberately 
done,  with  the  intent  to  subvert  the  constitutional  power  of  the  Senate,  and 
having  the  evil  effect  of  placing  in  the  hands  of  the  President  unlimited  power 
over  all  the  officers  of  the  government. 

This  I  understand  to  be  the  substance  of  the  11th  article.  It  contains  many 
^allegations  which  I  regard  in  the  nature  of  inducement,  but  it  includes  within 
it  the  charge  of  the  wilful  violation  of  law  more  specifically  set  out  in  the  sec- 
ond, third,  seventh,  and  eighth  articles,  and  I  shall  therefore  vote  for  it. 

The  power  of  impeachment  of  all  the  officers  of  the  government,  vested  in 
the  Senate  of  the  United  States,  is  the  highest  trust  reposed  in  any  branch  of 
our  government.  Its  exercise  is  indispensable  at  times  to  the  safety  of  the 
nation,  while  its  abuse,  especially  under  political  excitement,  would  subordinate 
the  executive  and  the  judiciary  to  the  legislative  department.  The  guards 
against  such  a  result  are  in  the  love  of  justice  inherent  in  the  people  who  would 
not  tolerate  an  abuse  of  power,  and  also  in  the  solemn  appeal  each  of  us  have 
made  to  Almighty  God  to  do  impartial  justice  in  this  cause.  We  dare  not  for 
any  human  consideration  disregard  this  oath,  but  guided  by  conscience  and  rea- 
son will,  no  doubt,  each  for  himself,  render  his  verdict  upon  these  charges 
according  to  the  law  and  the  testimony,  and  without  bias  from  personal,  polit- 
ical, or  popular  influence.  This  done  we  may  disregard  personal  consequences 
and  leave  our  judgment  and  conduct  in  this  great  historical  trial  to  the  test  of 
time. 


/ 


Opinion  of  Mr.  Senator  Fessenden. 

The  House  of  Representatives  have,  under  the  Constitution  of  the  United 
States,  presented  to  the  Senate  eleven  distinct  articles  of  impeachment  for 
high  crimes  and  misdemeanors  against  the  President.  Each  senator  has  sol- 
emnly sworn,  as  required  by  the  Constitution,  to  "  do  impartial  justice,  accord- 
ing to  the  Constitution  and  the  laws,"  upon  the  trial.  It  needs  no  argument 
to  show  that  the  President  is  on  trial  for  the  specific  offences  charged,  and 
for  none  other.  It  would  be  contrary  to  every  principle  of  justice,  to  the 
clearest  dictates  of  right,  tor  try  and  condemn  any  man,  however  guilty 
he  may  be  thought,  for  an  offence  not  charged,  of  which  no  notice  has  been  given 
to  him,  and  against  which  he  has  had  no  opportunity  to  defend  himself.  The 
question  then  is,  as  proposed  to  every  senator,  sitting  as  a  judge,  and  sworn  to 
do  impartial  justice,  "  Is  the  President  guilty  or  not  guilty  of  a  high  crime  or 
misdemeanor,  as  charged  in  all  or  either  of  the  Articles  exhibited  against  him  1" 
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The  first'  article  of  the  series  substantially  charges  the  President  with  having 
attempted  to  remove  Edwin  M.  Stanton  from  the  office  of  Secretary  of  War, 
which  he  rightfully  held,  in  violation  of  law  and  of  the  Constitution  of  the  United 
States.  Granting  that  an  illegal  and  unconstitutional  attempt  to  remove  Mr. 
Stanton  in  the  manner  alleged  in  the  article,  whether  successful  or  not,  is  a  high 
misdemeanor  in  office,  the  first  obvious  inquiry  presents  itself,  whether  under  the 
Constitution  and  the  laws  the  President  had  or  had  not  a  right  to  remove  that 
officer  at  the  time  such  attempt  was  made,  the  Senate  being  then  in  session. 
To  answer  this  inquiry  it  is  necessary  to  examine  the  several  provisions  of  the 
Constitution  bearing  upon  the  question,  and  the  laws  of  Congress  applicable 
thereto,  together  with  the  practice,  if  any,  which  has  prevailed  since  the  for- 
mation of  the  government  upon  the  subject  of  removals  from  office. 

The  provisions  of  the  Constitution  applicable  to  the  question  are  very  few. 
They  are  as  follows  : 

Article  11,  section  1.  The  executive  power  shall  be  vested  in  a  President  of  the  United 
States  of  America. 

Article  11,  section  2.  He  (the  President)  *  *  *  shall  nominate,  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law. 

bame  section.  The  President  shall' have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Senate  by  granting  commissions  which  shall  expire  at  the  end  of 
their  mext  session. 

Artielell,  section  4.  The  President,  Vice-President,  and  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  on  impeachment  for  and  conviction  of  treason,  bribery, 
or  other  high  crimes  and  misdemeanors. 

The  whole  question  of  removals  from  office  came  under  the  consideration  of 
the  first  Congress  assembled  after  the  adoption  of  the  Constitution,  and  was 
much  discussed  by  the  able  men  of  that  day,  among  whom  were  several  who 
took  a  prominent  part  in  framing  that  instrument*  It  was  noticed  by  them  that 
the  only  provision  which  touched  in  express  terms  upon  the  subject  of  removals 
from  office  was  found  in  the  clause  which  related  to  impeachment ;  and  it  was 
contended  that,  consequently,  there  was  no  other  mode  of  removal.  This  idea, 
however,  found  no  favor  at  that  time,  and  seems  never  since  to  have  been  enter- 
tained. It  is  quite  obvious  that  as  such  a  construction  would  lead  to  a  life  tenure 
of  office,  a  supposition  at  war  with  the  nature  of  our  government,  and  must  of 
necessity  involve  insuperable  difficulties  in  the  conduct  of  affairs,  it  could  not  be 
entertained.  But  it  was  equally  obvious  that  a  power  of  removal  must  be  found 
somewhere,  and  as  it  was  not  expressly  given  except  in  the  impeachment  clause, 
it  must  exist  among  the  implied  power's  of  the  Constitution.  It  was  conceded 
by  all  to  be  in  its  nature  an  executive  power  ;  and  while  some,  and  among  them 
Mr.  Madison,  contended  that  it  belonged  to  the  President  alone,  because  he 
alone  was  vested  with  the  executive  power,  and,  from  the  nature  of  his  obliga- 
tions to*  execute  the  law  and  to  defend  the  Constitution,  ought  to  have  the  con- 
trol of  his  subordinates,  others  thought  that™  he  could  only  appoint  officers 
"  by  and  with  the  advice  and  consent  of  the  Senate"  the  same  advice  and  con- 
sent should  be  required  to  authorize  their  removal.  The  first  of  these  construc- 
tions finally  prevailed,  as  those  who  have  read  the  debates  of  that  period  well 
know.  This  was  understood  and  avowed  at  the  time  to  be  a  legislative  con- 
struction of  the  Constitution,  by  which  the  power  of  removal  from  office  was 
recognized  as  exclusively  vested  in  the  President.  Whether  right  or  wrong, 
wise  or  unwise,  such  was  the  decision,  and  several  laws  were  immediately  enac- 
ted in  terms  recognizing  this  construction  of  the  Constitution. 

The  debate  referred  to  arose  upon  a  bill  for  establishing  what  is  known  as  the 
Department  of  State.     And  in  accordance  with  the  decision  of  that  first  Con- 
gress the  right  and  power  of  the  President  to  remove  the  chief  officer  of,  that 
department  was  expressly  recognized  in  the  second  section,  as  follows : 
2  i  P — Vol.  iii 
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"  Sec.  2.  And  be  it  further  evaded,  That  there  shall  be  in  the  said  depart- 
ment an  inferior  officer,  "&c,  *  *  *  "who,  whenever  the  said  principal  officer 
shall  be  removed  from  office  by  the  President  of  the  United  States,  or  in 
any  other  case  of' vacancy  shall,  during  such  vacancy,  have  the  charge,"  &c, 

*  '  *  *  act  approved  July  27,  1789.  The  same  provision  is  found  in 
totidim  verbis  in  the  act  establishing  the  Department  of  War,  approved  August 
7,  1789 ;  and  terms  equally  definite  are  found  in  the  act  to  establish  the 
Treasury  Department,  approved  September  2,  1789.  These  several  acts  have 
continued  in  force  to  the  present  day ;  and  although  the  correctness  of  the 
legislative  construction  then  established  has  more  than  once  been  questioned  by 
eminent  statesmen  since  that  early  period,  yet  it  has  been  uniformly  recognized 
in  practice;  so  long  and  so  uniformly  as  to  give  it  the  force  of  constitutional 
authority.  A  striking  illustration  of  this  practical  construction  arose  in  the 
administration  of  John  Adams,  who,  when  the  Senate  was  in  session,  removed 
Mr.  Pickering  from  the  office  of  Secretary  of  State  without  asking  the  advice 
and  consent  of  the  Senate,  nominating  to  that  body  for  appointment  on  the  same 
day  John  Marshall,  in  the  place  of  Timothy  Pickering,  removed.  No  question 
seems  to  have  been  made  at  the  time  of  this  exercise  of  power.  The  form  of 
all  commissions  issued  to  the  heads  of  departments,  and  to  other/officers  whose 
tenure  was  not  limited  by  statute,  has  been  "  during  the  pleasure  of  the  Presi- 
dent for  the  time  being."  .And  the  right  to  remove  has  been  exercised  without 
restraint,  as  well  upon  officers  who  were  appointed  for  a  definite  term  as  upon 
those  who  held  during  the  pleasure  of  the  President. 

It  has  b^en  argued  that  even  if  this  right  of  removal  by  the  President  may 
be  supposed  to  exist  during  the  recess  of  the  Senate,  it  is  otherwise  when  that 
body  is  in  session.  I  am  unable  to  perceive  the  grounds  of  this  distinction,  or 
to  find  any  proof  that  it  has  been  recognized  in  practice.  The  Constitution 
makes  no  such  distinction,  as  it  says  nothing  of  removal  in  either  of  the  clauses 
making  distinct  provisions  for  appointment  in  recess  and  during  the  session. 
Probably  this  idea  had  its  origin  in  the  fact  that  in  recess  the  President  could 
appoint  for  a  definite  period  without  the  advice  and  consent  of  the  Senate,  while 
in  the  other  case  no  appointment  could  be  made  without  that  advice  and  consent. 
It  has  been  uniformly  held  that  a  vacancy  occurring  in  time  of  a  session  can 
only  be  filled  during  session  by  and  with  the  advice  and  consent  of  the  Senate, 
and  cannot  be  lawfully  filled  during  recess.  But  I  am  not  aware  that  the  Presi- 
dent's power  of  .removal  during  the  session  has  ever  been  seriously  questioned 
while  I  have  been  a  member  of  the  Senate.  The  custom  has  undoubtedly  been 
to  make  the  nomination  of  a  successor  the  first  step  in  a  removal,  so  that  the  two 
acts  were  substantially  one  and  the  same.  But  instances  have  not  unfrequently 
occurred  during  session  where  the  President  thought  it  proper  to  remove  an 
officer  at  once,  before  sending  the  name  of  his  successor  to  the  Senate.  And 
during  my  time  of  service  previous  to  the  passage  of  the  act  of  March'2,  1867, 
I  never  heard  hi^/  right  to  do  so  seriously  questioned.  The  passage  of  that  act 
is,  indeed,  in  itself  an  admission  that  such  were  understood  to  be  the  law  and 
the  practice. 

I  will  not  attempt  to  discuss  the  question  here  whether  the  construction  of  the 
Constitution  thus  early  adopted  is  sound  or  unsound.  Probably  it  was  thought 
that  while  the  restraining  power  of  the  Senate  over  appointments  was  a  sufficient 
protection  against  the  danger  of  executive  usurpation  from  this  source,  the 
President's  responsibility  for  the  execution,  of  "the  laws  required  a  prompt  and 
vigorous  check  upon  his  subordinates.  Judging  from  the  short  experience  we 
have  had  under  the  act  of  March  2,  1S67,  the  supervising  power  of  the  Senate 
over  removals  is  poorly  calculated  t»  secure  a  prompt  and  vigorous  correction  of 
abuses  in  office,  especially  upon  the  modern  claim  that  where  offices  are  of  a 
local  character  the  representative  has  a  right  to  designate  the  officer ;  under  which 
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claim  this  bianch  of  executive  authority,  instead  of  being  lodged  where  the  Con- 
stitution placed  it,  passes  to  one  of  the  legislative  branches  of  the  government 

Such  as  I  have  described  was  the  legislative  construction  of  the  Constitution 
on  the  subject  of  removals  from  office,  and  the  practice  under  it,  and  such  was 
the  statute  establishing  the  Department  of  War,  distinctly  recognizing  the  Presi- 
dent's power  to  remove  the  principal  officer  of  that  department  at  pleasure,  down 
to  the  passage  of  the  act  regulating  the  tenure  of  certain  civil  offices,  which 
became  a  law  March  2,  1867.  Although  that  act  did  not  receive  my  vote  origi- 
nally, I  did  vote  to  overrule  the  President's  veto,  because  I  was  not  then,  and 
am  not  now,  convinced  of  its  unconstitutionality,  although  I  did  doubt  its  expe- 
diency, and  feared  that  it  would  be  productive  of  more  evil  than  good.  This  is 
not  the  occasion,  however,  to  criticise  the  act  itself.  The  proper  inquiry  is, 
whether  the  President,  in  removing,  or!  attempting  to  remove,  Mr.  Stanton  from 
the  office  of  Secretary  of  War,  violated  its  provisions ;  or,  in  other  words, 
whether,  if  the  President  had  a  legal  right  to  remove  Mr.  Stanton  before  the 
passage  of  that  act,  as  I  think  he  clearly  had,  he  was  deprived  of  that  right  by 
the  terms  of  the  act  itself.  The  answer  to  this  question  must  depend  upon  the 
legal  construction  of  the  first  section,  which  reads  as  follows,  viz  : 

Be  it  enacted,  8?c.,  That  every  person  holding  any  civil  office,  to  which  he  has  been 
appointed  by  and  with  the  advice  and  consent  of  the  Senate,  and  every  person  who  shall 
hereafter  be  appointed  to  any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is, 
and  shall  be,  entitled  to  hold  such  office  until  a  successor  shall  have  been  in  like  manner 
appointed  and  duly  qualified,  except  as  herein  fbtherwise  provided :  Provided,  That  the  Secre- 
taries of  State,  of  the  Treasury,  of  War,  of  ihe  Navy,  and  of  the  Interior,  the  Postmaster 
General,  and  the  Attorney  General  shall  hold  their  offices  respectively  for  and  during  the 
term  of  the  President  by  whom  they  may  have  been  appointed,  and  for  one  month  thereafter, 
subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate. 

In  considering  how  far  these  provisions  apply  to  the  case  of  Mr.  Stanton, 
the  state  of  existing  facts  must  be  carefully  borne  in  mind. 

Mr.  Stanton  was  appointed  by  President  Lincoln  during  his  first  term,  which 
expired  on  the  4th  of  March,  A.  D  1865.  By  the  terms  of  his  commission  he 
was  to  hold  "  during  the  pleasure  of  the  President  for  the  time  being."  Presi- 
dent Lincoln  took  the  oath  of  office,  and  commenced  his  second  term  on  the 
same  4th  day  of  March,  and  expired  on  the  15th  day  of  the  succeeding  April. 
Mr.  Johnson  took  the  oath  of  office  as  President  on  the  day  .of  the  death  of 
President  Lincoln.  Mr.  Stanton  was  not  reappointed  Secretary  of  War  by 
either,  but  continued  to  hold  under  his  original  commission,  not  having  been 
removed.  Hbw,  under  these  circumstances,  did  the  act  of  March  2,  1S67,  affect 
him  ? 

A  preliminary  question  as  to  the  character  under  which  Mr.  Johnson  admin- 
istered the  office  of  President  is  worthy  of  consideration,  and  may  have  a  mate- 
rial bearing. 

The  filth  clause  of  section  1,  article  11,  of  the  Constitution  provides  as  fol- 
lows, viz  :  "  In  case  of  the  removal  o£  the  President  from  office,  or  of  his  death, 
resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  said  office  the 
same  shall  devolve  upon  the  Vice-President."         *  *  *      What  shall 

devolve  upon  the  Vice-President?  The  powers  and  duties  of  the  office  simply, 
or  the  office  itself?  Some  light  is  thrown  upon  this  question  by  the  remainder 
of  the  same  clause,  making  provision  for  the  death,  &c,  of  both  the  President 
and  Vice-President,  enabling  Congress  to  provide  by  law  for  such  a  contingency, 
as  to  declare  "  what  officer  shall  act  as  President"  and  that  "  such  officer  shall 
act  accordingly" — a  very  striking  change  of  phraseology.  The  question  has, 
however,  in  two  previous  instances  received  a  practical  construction.  In  the 
case  of  Mr.  Tyler,  and  again  in  that  of  Mr.  Fillmore,  the  Vice-President  took 
the  oath  as  President,  assumed  the  name  and  designation,  and  was  recognized 
as  constitutionally  President  of  the  United  States,  wiih  the  universal  assent  and 
consent  of  the  nation.  Each  was  fully  recognized  and  acknowledged  to  be 
President;  as  fully  and  completely,  and  to  all  intents,  as  if  elected  to  that  office. 
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Mr.  Johnson  then  became  President.  *  Did  ke  have  a  term  of  office  ?  Was 
he  merely  the  tenant  or  holder  of  the  term  of  another,  and  that  other  his  pre- 
decessor, President  Lincoln?  Did  Mr.  Lincoln's  term/continue  after  his  death, 
as  has  been  argued  ?  It  is  quite  manifest  that  two  persons  cannot  be  said  f 
have  one  and  the  same  term  of  the  Presidency  at  the  same  time.  If  it  was  Mr. 
Lincoln's  term,  it  was  not  Mr.  Johnson's.  If  it  was  Mr.  Johnson's,  it  was  not 
Mr.  Lincoln's.  If  Mr.  Johnson  had  no  term,  when  do  the  Secretaries  appointed 
by  him  go  out  of  office,  under  the  act  of  March  2,  1867?  When  does  the  one 
month  after  "  the  expiration  of  the  term  of  the  President  by  whom  they  have 
been  appointed  "  expire  ?  A  President  without  a  term  of  office  would,  under 
our  system,  be  a  singular  anomaly,  and  yet  to  such  a  result  does  this  argument 
lead.     I  am  unable  to  give  my  assent  to  such  a  proposition. 

If  Mr.  Stanton  was  legally  entitled  to  hold  the  office  of  Secretary  of  War  on 
the  21st  of  February,  1868,  as  averred  in  the  first  article,  he  must  have  been  so 
entitled  by  virtue  of  his  original  appointment  by  President  Lincoln,  for  he  had 
received  no  other  appointment.  If  the  act  «f  March  2,  1867,  terminated  his 
office,  he  must,  to  be  legally  in  office  on  the  21st  of  February,  1868,  have  been 
again  appointed  and  confirmed  by  the  Senate  He  must,  therefore,  be  assumed 
to  have  held  under  the  commission  by  the  terms  of  which  he  held  "during  the 
pleasure  of  the  President  for  the  time  being."  After  the  death  of  President 
Lincoln,  then,  he  held  at  the  pleasure  of  President  Johnson,  by  his  permission, 
up  to  the  passage  of  the  act  of  March  2, 1867,  and  might  have  been  removed  by 
him  at  any  time.  Did  that  act  change  his  tenure  of  office  without  a  new  appoint- 
ment, and  transform  what  was  before  a  tenure  at  will  into  a  tenure  for  a  fixed 
period?  Granting  that  this  could  legally  be  done  by  an  act  of  Congress,  which 
/may  well  be  questioned,  the  answer  to  this  inquiry  must  depend  upon  the  terms 
of  the  act  itself.     Let  us  examine  it. 

It  is  obvious  to  my  mind  that  the  intention  was  to  provide  for  two  classes  of 
officers ;  one,  the  heads  of  departments,  and  the  other  comprising  all  other  officers, 
appointed  by  and  with  the  advice  and  consent  of  the  Senate.  The  act  provides 
a  distinct  tenure  for  each  of  these  classes ;  for  the  heads  of  departments  a  fixed 
term,  ending  in  one  month*after  the  expiration  of  the  term  of  the  President  by 
whom  they  were  appointed;  for  all  others  an  indefinite  term,  ending  when  a  suc- 
cessor shall  have  been  appointed  and  duly  qualified.  These  two  previsions  are 
wholly  unlike  each  other.  Both  are  intended  to  apply  to  the  present  and  the 
future,  and  to  include  all  who  may  come  within  their  scope.  Does  Mr.  Stanton, 
by  any  fair  construction,  come  within  either?  How  can  he  be  included  in  the 
general  clause,  when  the  Secretary  of  War  is  expressly  excepted  from  its  opera- 
tion? The  language  is,  "Every  person  holding  any  civil  office,  &c,  shall  be 
entitled  to  hold  such  office,"  " except  as  herein  otherwise  provided"  Them 
follows  the  proviso,  in  which  the  Secretary  of  War  is  specifically  designated,  and 
by  which  another  and  a  different  tenure  is  provided  ior  the  Secretary  of  War. 
Surely,  it  would  be  violating  every  rule  of  construction  to  hold  that  either  an 
office  or  an  individual  expressly  excluded  from  the  operation  of  a  law  can  be 
subject  to  its  provisions. 

Again,  does  Mr.  Stanton  come  within  the  proviso  ?  What  is  the  term  therein 
fixed  and  established  for  the  Secretary  of  War  ?  Specifically,  the  term  of  the 
President  by  whom  he  was  appointed,  and  one  month  thereafter.  He  was 
appointed  by  President  Lincoln,  and  the  term'  of  President  Lincoln  existing  at 
the  time  of  his  appointment  expired  on  the  4th  of  March,  1865.  Can  any  one 
doubt  that  had  a  law  been  in  existence  on  that  day  similar  to  that  of  March  2, 
1867,  Mr.  Stanton  would  have  gone  out  of  office  in  one  month  thereafter?  The 
two  terms  of  Mr.  Lincoln  were  as  distinct  as  if  held  by  different  persons.  Had 
he  been  then  reappointed  by  Mr.  Lincoln,  and  confirmed,  and  a  law  similar  to  that 
of  March  2,  1867,  been  then  in  existence,  is  it  not  equally  clear  that  he  would 
have  again  gone  out  of  office  in  one  month  after  the  expiration  of  Mr.  Lincoln's 
second  term  ?    If  so,  the  only  question  would  have  been  whether  Mr.  Lincoln's 
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term  expired  with  him,  or  continued,- notwithstanding  his  death,  until  the  4th 
day  of  March.  1869,  although  he  could  no  longer  hold  and  execute  the  office, 
and  although  his  successor,  elected  and  qualified  according  to  all  the  forms  of 
the  Constitution,  was,  in  fact  and  in  law,  President  of  the  United  States.  How 
could  all  that  be,  and  yet  that  successor  be  held  to  have  no  term  at  all  1  To  my 
apprehension  such  a  construction  of  the  law  is  more  and  worse  than  untenable. 

The  word  •«  term,"  as  used  in  the  proviso,  when  considered  in  connection  with 
the  obvious  design  to  allow  to*  each  person  holding  the  presidential  office  the 
choice  of  his  own  confidential  advisers,  must,  I  think,  refer  to  the  period  of 
actual  service.  Any  other  construction  might  lead  to  strange  conclusions.  For 
instance,  suppose  a  President  and  Vice-President  should  both  die  within  the 
first  year  of  the  term  for  which  they  were  elected.  As  the  law  now  stands,  a 
new  election  must  be  held  within  thirty-four  days  preceding  the  first  Wednesday 
«f  December  then  next  ensuing.  A  new  term  of  four  years  would  commencawith 
the  inauguration  of  the  new  President  before  the  term  for  which  the  preceding 
President  was  elected  had  expired.  Do  the  heads  of  departments  appointed  by 
that  preceding  President  hold  their  offices  for  three  years  of  the  term  of  the  new 
President  and  until  one  month  after  the  expiration  of  the  term  for  which  such 
preceding  President  was  elected  ?  Such  would  be  the  consequence  of  giving  to 
the  word  "  term"  any  other  meaning  than  the  term  of  actual  service.  It  must 
be  evident,  therefore,  that  the  word  "  term"  of  the  President,  as  used  in  the 
proviso,  is  inseparable  from  the  individual,  and  dies  with  him. 

If  I  am  right  in  this  conclusion,  Mr.  Stanton,  as  Secretary  of  War,  comes 
neither  within  the  body  of  the  seetion  nor  within  tht)  proviso,  unless  he  can  be 
considered  as  having  been  appointed  by  Mr.  Johnson.  7 

vVords  used  in  a  statute  must,  by  all  rules  of  construction,  be  taken  and 
understood  in  their  ordinary  meaning,  unless  a  contrary  intention  clearly 
appears.  As  used  in  the  Constitution,  appointment  implies  a  designation — 
an  act.  And  with  regard  to  certain  officers,  including  the  Secretary  of  War, 
it  implies  a  nomination  to  the  Senate  and  a  confirmation  by  that  body.  A 
Secretary  of  War  can  be  appointed  in  no  other  manner.  This  is  the  legal 
meaning  of  tke  word  appointed.  Is  there  any  evidence  in  the  act  itself  tha»t 
the  word  appointed  as  used  in  the  proviso  was  intended  to  have  any  other 
meaning  ?  The  same  word  occurs  three  times  in  the  body  of  the  section, 
and  in  each  case  of  its  use  evidently  has  its  ordinary  constitutional  and  legal 
signification.  There  is  nothing  whatever  to  show  that  it  had,  or  was  intended 
to  have,  any  other  sense  when  used  in  the  proviso.  If  so/then  it  cannot  be  con- 
tended that  Mr.  Stanton  was  ever  appointed  Secretary  of  War  by  Mr.  Johnson, 
and  he  cannot,  therefore,  be  considered  as  included  in  the  proviso.  The  result  is, 
that  he  is  excluded  from  the  general  provision  because  expressly  excepted  from 
its  operation,  and  from  the  proviso  by  not  coming  within  the  terms  of  description. 

It  not  unfrequently  happens,  as  every  lawyer  is  aware,  that  a  statute  fails  to 
accomplish  all  the  purposes  of  those  who  penned  it,  from  an  inaccurate  use  of  lan- 
guage, or  an  imperfect  description.  This  may  be  the  case  here.  But  when  it 
is  considered  that  this  proviso  was  drawn  and  adopted  by  eminent  lawyers,  accus- 
tomed to  legal  phraseology,  who  perfectly  well  knew  and  understood  the  posi- 
tion in  which  certain  members  of  Mr.  Johnson's  cabinet  stood,  not  appointed 
by  him,  but  only  suffered  to  remain  in  office  under  their  original  commissions 
from  President  Lincoln ;  and  when  it  is  further  considered  that  the  object  of 
that  proviso  was  to  secure  to  each  President  the  right  of  selecting  his  own  cabi- 
net officers,  it  is  difficult  to  suppose  the  intention  not  to  have  been  to  leave  those 
officers  who  had  been  appointed  by  President  Lincoln  to  hold  under  their  ori- 
ginal commissions,  and  to  be  removable  at  pleasure.  Had  they  intended  other- 
wise it  was  easy  so  to  provide.  That  they  did  not  do  so  is  in  accordance  with  the 
explanation  given  when  the  proviso  was  reported  to  the  Senate,  and  which  was 
received  with  unanimous  acquiescence. 

It  has  been  argued  that  Mr.  Johnson  has  recognized  Mr.  Stanton  as  comiag 
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within  the  first  section  of  the  act  of  March  2,  1S67,  by  suspending  him  under 
the  provisions  of  the  second  section. .  Even  if  the  President  did  so  believe,  it 
by  no  means  follows  that  he  is  guilty/ of  a  misdemeanor  in  attempting  to  remove 
him,  if  that  view  was  erroneous.  The  President  is  not  impeached  for  acting 
contrary  to  his  belief,  but  for  violating  the  Constitution  and  the  law.  And  it 
may  be  replied  that,  if  the  President  did  entertain  that  opinion,  testimony  was 
offered  to  show  that  his  cabinet  entertained  a  different  view.  Whatever  respect 
the  opinion  of  either  may  be  entitled  to,  it  does  not  settle  the  question  of 
construction.  But  a  sufficient  answer  to  the  argument  is  that,  whether  Mr. 
Stanton  comes  within  the  first  section  of  the  statute  or  not,  the  President  had  a 
clear  right  to  suspend  him  under  the  second  section.  That  section  applies  to 
all  civil  officers,  except  judges  of  the  United  States  courts,  "  appointed  as 
aforesaid ;"  that  is,  *'  by  and  with  the  advice  and  consent  of  the  Senate ;"  and 
Mr.  Stanton  was  such  an  officer,  whatever  might  have  been  his  tenure  of  office* 
The  same  remark  applies  to  the  eighth  section,  in  relation  to  the  designation  of 
General  Thomas.  That  section  covers  every  "  person"  designated  to  perform 
the  duties  of  any  office,  without  the  advice  and  consent  of  the  Senate.  Both  of 
these  sections  are  general  in  their  terms  and  cover  all  persons  coming  within 
their  purview,  whether  included  in  the  first  section  or  not. 

I  conclude,  then,  as  Mr.  Stanton  was  appointed  to  hold  "  during  the  pleasure 

-^  of  the  President  for  the  time  being,"  and  his  tenure  was  not  affected  by  the  act 

of  March  2,  1867,  the  President  had  a  right  to  remove  him  from  office  on  the 

21st  of  February,  1868,  and,  consequently,  cannot  be  held  guilty  under  the 

first  article. 

Even,  however,  if  I  were  not  satisfied  of  the  construction  given  herein  of  the 
act  of  March  2,  1867,  I  should  still  hesitate  to  convict  the  President  of  a  high 
misdemeanor  for  what  was  done  by  him  oh  the  21st  of  February.  The  least 
that  could  be  said  of  the  application  of  the  first  section  of  that  act  to  the  case  of 
Mr.  Stanton  is  that  its  application  is  doubtful.  If,  in  fact,  Mr.  Stanton  comes 
within  it,  the  act  done  by  the  President  did  not  remove  him,  and  he  is  still 
Secretary  of  War.  It  was,  at  most,  an  attempt  on  the  part  of  the  President, 
which  he  might  well  believe  he  had  a  right  to  make.  The  evidence  utterly 
fails  to  show  any  design  on  the  part  of  the  President  to  effect  his  purpose  by 
force  or  violence.  It  was  but  the  simple  issuance  of  a  written  order,  which 
failed  of  its  intended  effect.  To  depose  the  constitutional  chief  magistrate  of  a 
great  nation,  elected  by  the  people,  on  grounds  so  slight,  would,  in  my  judgment, 
be  an  abuse  of  the  power  conferred  upon  the  Senate,  which  could  not  be 
justified  to  the  country  or  the  world.  To  construe  such  an  aGt  as  a  high 
misdemeanor,  within  the  meaning  of  the  Constitution,  would,  when  the  pas- 
sions of  the  hour  have  had  time  to  cool,  be  looked  upon  with  wonder,  if  not  with 
derision.  Worse  than  this,  it  would  inflict  a  wound  upon  the  very  structure  of 
our  government,  which  time  would  fail  to  cure,  and  which  might  eventually 
destroy  it. 

It  may  be  further  remarked  that  the  President  is  not  charged  in  the  first 
article  with  any  offence  punishable,  or  even  prohibited,  by  statute.  The 
removal  of  an  officer  contrary  to  the  provisions  of  the  act  of  March  2,  1867,  is 
punishable,  under  the  sixth  section,  as  a  high  misdemeanor.  The  attempt  so 
to  remove  is  not  declared  to  be  an  offence.  The  charge  is,  that  the  President 
issued  the  order  of  February  21,  1868,  with  intent  to  violate  the  act,  by  remov- 
ing Mr.  Stanton.  If,  therefore,  this  attempt  is  adjuged  to  be  a  high  misdemeanor, 
it  must  be  so  adjudged,  not  because  the  President  has  violated  any  law  or 
constitutional  provision,  but  beeause,  in  the  judgment  of  the  Senate,  the  attempt 
to  violate  the  law  is  in  itself  such  a  misdemeanor  as  was  contemplated  by  the 
Constitution,  and  justifies  the  removal  of  the  President  from  his  high  office. 

The  second  article  is  founded  upon  the  letter  of  authority  addressed  by  the 
President  to  General  Lorenzo  Thomas,  dated  February  21,  1868.  The 
substantial  allegations  of  the  article  are,  that  this  letter  was  issued  in  violation 
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of  the  Constitution  and  contrary  to  the  provisions  of  the  "  act  regulating  the 
tenure  of  certain  civil  offices,"  without  the  advice  and  consent  of  the  Senate, 
that  hody  being  then  in-  session  ;  and  without  the  authority  of  law,  there  being 
at  the  time  no  vacancy  in  the  office  of  Secretary  of  War. 

In  the  view  I  have  taken  of  the  first  article  there  was  legally  a  vacancy  in 
the  Department  of  War,  Mr.  Stanton  having  been  removed  on  that  same  day, 
and  the  letter  of  authority  states  "the  fact,  and  is  predicated  thereon.  It  is  a 
well-established  principle  of  law  that  where  two  acts  are  done  at  the  same  time, 
one  of  which  in  its  nature  precedes  the  other,  they  must  be  held  as  intended  to 
take  effect  in  their  natural  order.  The  question  then  is  whether,  a  vacancy 
existing,  the  President  had  a  legal  right  to  fill  it  by  a  designation  of  some  person 
to  act  temporarily  as  Secretary  ad  interim.  The  answer  to  this  question  will 
depend,  to  a  great  extent,  upon  an  examination  of  the  statutes. 
•  The  first  provision  of  statute  law  upon  this  subject  is  found  in  section 
eight  of  an  act  approved  May  8,  1792,  entitled  "An  act  making  alterations  in 
the  Treasury  and  War  Departments."  / 

That  section  empowers  the  President,  "  in  case  of  the  death,  absence  from 
the  seat  of  government,  or  sickness,"  *  *  *  of  the  Secretaries  of  State,  War, 
or  the  Treasury,  "  or  of  any  officer  of  either  of  said  departments,  whose  appoint- 
ment is  not  in  the  head  thereof,  in  case  he  shall  think  it  necessary,  to  authorize 
any  person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said  respec- 
tive offices  until  a  successor  be  appointed,  or  such  absence  or  inability  by  sick- 
ness may  cease." 

It  will  be  noticed  that  this  act  provides  for  one  case  of  vacancy  and  two  of 
temporary  disability,  making  the  same  provision  for  each  case.  In  neither  case 
does  it  require  any  consent  of  the  Senate,  or  make  any  allusion  to  the  question 
whether  it  i3  or  is  not  in  session.  It  is  viewed  as  a  mere  temporary  arrangement 
in  each  case,  and  fixes  no  specific  limit  of  time  to  the  exercise  of  authority  thus 
conferred.  Nor  does  it  restrict  the  President  in  his  choice  of  a  person  to  whom 
he  may  confide  such  a  trust. 

By  an  act  approved  February  13,  1795,  chapter  xxi,  to  amend  the  act  before 
cited,  it  is  provided  "  that  in  case  of  vacancy  "  in  either  of  the  several  Depart- 
ments of  State,  War,  or  the  Treasury,  or  of  any  officer  of  either,  &c,  "  it  shall 
be  lawful  for  the  President,"  *  *  "in  case  he  shall  think  it  necessary,  to 
authorize  any  person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the 
said  respective  offices  until  a  successor  be  appointed,  or  such  vacancy  be  filled, 
provided  that  no  one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer 
term  than  six  months." 

This  act,  it  will  be  observed,  applies  only  to  vacancies,  and  does  not  touch 
temporary  disabilities,  leaving  the  latter  to  stand  as  before,  under  the  act  of 
1792.  It  still  leaves  to  the  President  his /choice  of  the  person,  without  restric- 
tion, to  supply  a  vacancy  ;  and  while  it  provides  for  all  vacancies,  arising  from 
whatever  cause,  like  the  law  of  1792,  it  makes  no  allusion  to  the  Senate,  or  to 
whether  or  not  that  body  is  in  session.  But  this  act  differs  from  its  predecessor 
in  this,  that  it  specifically  limits  the  time  during  which  any  one  vacancy  can  be 
supplied  to  six  months. 

Thus  sto#d  the  law  down  to  the  passage,  of  the  act  of  February  20,  1863. 
(Stat,  at  Large,  vol.  12,  page  656.)  In  the  mean  time  four  other  departments 
had  been  created,  to  neither  of  which  were  the  provisions  before  cited  applicable. 
And  yet  it  appears  from  the  record  that  almost  every  President  in  office 
since  the  creation  of  those  departments  had,  in  repeated  instances,  exercised 
the  same  power  and  authority  in  supplying  temporary  vacancies  and  disabilities 
in  the  new  departments  which  he  was  authorized  to  exercise  ir.  those  originally 
created,  without  objection,  and  even  without  remark. 

The  act  of  February  20,  1863,  provides,  "that  irr  case  of  the  death,  resigna- 
tion, absence  from  the  seat  of  government,  or  sickness  of  the  head  of  any 
executive  department,  or  of  any  officer  of  either  of  said  departments,"  &c,  "  it 
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shall  be  lawful  for  the  President  *  *  *  to  authorize  the  head  of  any  other 
executive  department,  or  other  officer  in  either  of  said  departments  whose 
appointment  is  vested  in  the  President,"  "  to  perform  the  duties  *  *  until 
a  successor  be  appointed,  or  until  such  absence  or  disability  shall  cease :  Pro- 
vided, That  no  one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer 
term  than  six  months."  Section  two  repeals  all  acts  or  parts  of  acts  incon- 
sistent, &c. 

This  act,  it  will  be  observed,  covers,  in  terms,  the  cases  provided  for  in  the 
act  of  1792,  and  one  more-^a  vacancy  by  resignation,  it  limits  the  range  of 
selection,  by  confining  it  to  certain  specified  classes  of  persons.  It  limits  the 
time  for  which  any  vacancy  may  be  supplied  to  six  months,  and  it  extends  the 
power  of  so  supplying  vacancies  and  temporary  absence  and  disability  to  all 
the  departments.  Clearly,  therefore,  it  repeals  the  act  of  1792,  covering  all 
the  cases  therein  enumerated,  and  being  in  several  important  particulars  incon- 
sistent with  it.  There  was  nothing  left  for  the  act  of  1792  which  was  not  reg? 
ulated  and  controlled  by  the  act  of  1863. 

How  was  it  with  the  act  of  1795  1  That  act  covered  all  cases  of  vacancy. 
Had  it  repealed  the  prior  act  of  1792  ?  It  had  applied  the  limitation  of  six 
months  for  any  one  vacancy,  and  to  that  extent  was  inconsistent  with  the  act  of 
1792,  so  far  as  a  vacancy  by  death  was  concerned.  But  it  left  the  cases  of 
sickness  and  absence  untouched.  The  power  conferred  by  the  act  of  1792  in 
those  cases  remained,  and  was  exercised,  without  question,  in  a  multitude  of 
cases,  by  all  the  Presidents,  down  to  the  passage  of  the  act  of  1863. 

In  like  manner,  the  act  of  1863,  while  it  took  out  of  the  operation  of  the  act 
of  1795  the  case  of  vacancy  by  resignation,  and  made  a  new  provision  for  it, 
left  untouched  vacancies  by  removal  and  by  expiration  of  a  limited  tenure  of 
office.  Suppose  the  act  of  1863  had  provided  in  terms  for  only  the  two  cases 
of  absence  and  sickness  specified  in  the  act  of  1792,  will  it  be  contended  that  in 
such  a  case  the  power  conferred  in  that  act  in  case  of  death  would  have  been 
repealed  by  the  act  of  1863 1  If  not,  by  parity  of  reason,  the  enumeration  of  a 
vacancy  by  resignation  in  the  act  of  1863  would  extend  no  further  than  to  take 
that  case  out  of  the  act  of  1795,  leaving  the  cases  of  removal  and  expiration  of 
term  still  subject  to  its  operation.  The  conclusion,  therefore,  is,  that  whatever 
power  the  President  had  by  the  act  of  1795  to  appoint  any  person  ad  interim, 
in  case  of  removal,  remains  unaffected  by  the  act  of  1863. 

It  has  been  argued  that  the  authority  vested  in  the  President  by  the  act  of 
1795  is  repealed  by  the  sixth  section  of  the  act  of  March  2,  1867,  which  pro- 
hibits and  punishes  "the  making,  signing,  sealing,  countersigning,  or  issuing 
of  any  commission,  or  letter  of  authority,  for  or  in  respect  to  any  such  appoint- 
ment or  employment."  If  the  act  of  1795  is  repealed  by  this  section,  it  must 
operate  in  like  manner  upon  the  act  of  1863.  The  consequence  would  be  that 
in  no  case,  neither  in  recess  nor  in  session,  neither  in  case  of  vacancy,  however 
arising,  absence  or  sickness,  would  the  President  have  power,  even  for  a  day, 
to  authorize  any  person  to  discharge  the  duties  of  any  office,  in  any  of  the 
departments,  which  is  filled  by  presidential  appointment.  All  must  remain  as 
they  are,  and  all  business  must  stop,  during  session  or  in  recess,  until  they  can 
be  filled  by  legal  appointment.  This  could  not  have  been  intended.  The  words 
above  cited  from  the  sixth  Bection  of  the  act  of  1867  are  qualified  by  the  words 
"  contrary  to  the  provisions  of  this  act."  The  language  is  "  commission  or  let- 
ter of  authority  for  or  in  respect  to  any  such  appointment  or  employment;"  to 
wit,  a  "  removal,  appointment,  or  employment  made,  had,  or  exercised  contrary 
to  the  provisions  of  this  act."  If,  therefore,  the  removal  is  not  contrary  to  the 
act,  neither  is  the  designation  of  a  person  to  discharge  the  duties  temporarily ; 
and  a  letter  of  authority  issued  in  such  a  case  is  not  prohibited. 

In  confirmation  of  this  view  it  will  be  noticed  that  the  eighth  section  of  the 
act  of  March  2,  1867,  expressly  recognizes  the  power  of  the  President,  "with- 
out the  advice  and  consent  of  the  Senate,"  to  "designate,  authorize,  or  employ" 
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persons  to  perform  the  duties  of  certain  offices  temporarily — thus  confirming  the 
authority  conferred  by  the  preceding  acts. 

My  conclusion,  therefore^  is,  that  as  the  President  had  a  legal  right  to  remove 
Mr.  Stanton,  notwithstanding  the  act  of  March  2,  18G7,  he  hud  a  ri^ht  to  issue 
the  letter  of  authority  to  General  Thomas  to  discharge  the  duties  of  the  Depart- 
ment of  War,  under  and  by  virtue  of  the  act  of  1795. 

It  has  been  urged,  however,  that  the  six  months'  limitation  in  the  act  of  1795 
.  had  expired  before  the  21st  of  February,  1868,  in  consequence  of  the  appoint- 
ment of  General  Grant  as  Secretary  of  War  ad  interim  on  the  12  th  day  of 
August,  1867.  I  am  unable  to  see  the  force  of  this  argument.  Whatever  may 
have  been  the  opinion  of  the  President  as  to  his  power  of  suspending  an  officer 
under  the  Constitution,  (and  I  am  of  the  opinion  that  he  had  no  such  power,) 
he  clearly  had  the  right  to  suspend  Mr.  Stanton  under  the  second  section 
of  the  act  of  March  2,  1867,  and  must  be  held  in  law  to  have  acted  by  virtue  of 
the  lawful  authority  thereby  conferred ;  more  especially  as  he  saw  fit  to  con- 
form in  all  respects  to  its  provisions.  The  action  of  the  Senate  upon  that  sus- 
pension restored  Mr.  Stanton  to  his  office  of  Secretary  of  War.  This  suspension 
cannot  be  considered  as  a  removal,  and  the  subsequent  removal  on  the  21st  of 
February  created  a  vacancy  in  the  office  from  that  date.  The  designation  of 
General  Thomas  cannot,  therefore,  be  considered  as  a  continuation  of  the  original 
designation  of  General  Grant  on  the  12th  day  of  August,  1867. 

But  even  if  I  am  wrong  in  this  conclusion,  and  the  President  had  no  power  by 
existing  laws  to  appoint  a  Secretary  of  War  ad  i?iterim,  yet,  if  Mr.  Stanton  did 
not  come  within  the  first  section  of  the  act  of  1867,  the  second  article  fails.  The 
gravamen  of  that  article  is  the  violation  of  the  Constitution  and  the  act  of  March 
2,  1867,  by  issuing  the  letter  of  authority,  with  intent  to  violate  the  Constitution, 
&c,  "  there  being  no  vacancy  in  the  office  of  the  Secretary  of  War,"  If  a  legal 
vacancy  existed,  the  material  part  of  the  accusation  is  gone.  A  letter  of  author- 
ity, such  as  that  issued  to  Thomas,  is  in  no  sense  an  appointment  to  office  a3 
understood  by  the  Constitution.  If  it  be,  then  the  power  to  issue  such  a  letter 
in  any  case  without  the  assent  of  the  Senate  cannot  be  conferred  by  Congress. 
If  it  be,  the  acts  of  1792,  1795,  and  1863  are  unconstitutional.  The  sixth  sec- 
tion of  the  act  of  March  2,  1867,  recognizes  the  distinction  between  an  appoint- 
ment and  a  letter  of  authority.  The  practice  has  been  frequent  and  unbroken, 
both  with  and  without  the  authority  of  statute  law,  to  issue  letters  of  authority 
in  cases  of  vacancy  and  temporary  disability,  almost  from  the  formation  of  the 
government.  It  has  been  called  for  by  the  necessity  of  always  having  some 
one  at  the  head  of  a  department.  There  is  no  law  prohibiting  such  a  designa- 
tion in  case  of  a  vacancy  in  a  department.  If  the  President  had  no  authority 
to  issue  the  letter  in  this  individual  case,  it  was,  at  most,  a  paper  having  no 
force,  and  conferring  no  power.  It  was  no  violation  either  of  the  Constitution 
or  the  law.  The  fact  that  on  the  very  next  day  a  nomination  was  actually  sent 
to  the  Senate,  though,  as  the  Senate  had  adjourned,  it  was  not  communicated 
until  the  succeeding  day,  goes  to  show  that  there  might  have  been  no  design  to 
give  anything  but  the  most  temporary  character  to  the  appointment.  To  hold 
that  an  act  of  such  a  character,  prohibited  by  no  law,  having  the  sanction  of 
long  practice,  necessary  for  the  transaction  of  business,  and  which  the  President 
might  well  be  justified  in  believing  authorized  by  existing  law,  was  a  high  mis- 
demeanor justifying  the  removal  of  the  President  of  the  United  States  from 
office,  would,  in  my  judgment,  be,  in  itself,  a  monstrous  perversion  of  justice,  if 
not  of  itself  a  violation  of  the  Constitution. 

The  first  two  articles  failing,  the  third,  fourth,  fifth,  sixth,  seventh,  and  eighth 
must  fail  with  them. 

The  third  differs  from  the  second  only  in  the  allegation  that  the  President 
appointed  Lorenzo  Thomas  Secretary  ad  interim  without  the  assent  of  the  Sen- 
ate, that  body  being  then  in  session  and  there  being  no  vacancy  in  said  office. 
The  aj^uver  to  this  allegation  is,  first, -it  was  not  an  appointment  requiring  the 
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assent  of  the  Senate,  but  a  simple  authority  to  act  temporarily ;  and,  second, 
there  was  a  legal  vacancy  in  the  office  existing  at  the  time. 

Of  article  four  it  is  sufficient  to  say  that  there  i§  no  evidenoe  to  sustain  it. 
There  is  nothing  bearing  upon  it  except  the  idle  vaporing  of  Thomas  himself 
of  what  he  intended  to  do ;  and  he  testifies,  under  oath,  that  the  President 
never  authorized  or  suggested  the  use  of  force.  What  was  said  by  Thomas 
was  said  out  of  doors,  not  to  Mr.  Stanton,  nor  communicated  to  him  by  message. 
The  interviews  between  General  Thomas  and  Mr.  Stanton  were  of  the  most 
pacific  character.  The  reply  of  Mr.  Stanton  when  the  letter  of  the  President 
was  delivered  to  him  was  of  a  nature  to  repel  the  idea  of  resistance,  and  the 
testimony  of  General  Sherman  shows  that  the  President  did  not  anticipate 
resistance. 

It  is  essential  to  the  support  of  this  fourth  article,  and  also  of  article  sixth, 
that  intimidation  and  threats  should  have  been  contemplated  by  the  parties 
charged  with  the  conspiracy,  under  the  act  of  July  31,  1861.  These  failing, 
the  charge  fails  with  them  in  both  articles. 

As  to  the  fifth  and  seventh  articles,  the  attempt  is  made  to  sustain  them  under 
a  law  of  Congress,  passed  February  27,  1804,  extending  the  criminal  laws  of 
Maryland  over  so  much  of  the  District  as  was  part  of  that  State.  Inasmuch 
as  the  common  law  was,  so  far  as  it  had  not  been  changed  by  statute,  the  law 
of  Maryland,  and  conspiracy  a  misdemeanor,  the  President  is  charged  with  a 
misdemeanor  by  conspiring  with  Thomas  to  do  an  act  made  unlawful  by  the 
act  of  March  2,  1867.  This  is  the  only  interpretation  which  I  am  able,  with 
the  aid  of  the  arguments  of  the  managers,  to  place  upon  these  articles.  Grant- 
ing the  positions  assumed  as  the  foundation  for  the  charges  in  these  articles, 
they  must  fail,  if  the  act  which  the  President  proposed  to  do  was  a  lawful  act, 
and  he  did  not  propose  to  accomplish  it  by  unlawful  means.  The  removal  of 
Mr.  Stanton  is  the  means  proposed  in  order  to  prevent  him  from  holding  his 
office,  as  charged  in  the  fifth,  and  to  take  and  possess  the  property  of  the  United 
States  in  his  custody,  as  charged  in  the  seventh  article.  The  right  to  remove 
him,  therefore,  disposes  of  both  articles. 

Outside  of  any  of  these  considerations,  I  have  been  unable  to  look  upon 
either  of  these  four  articles  as  justifying  a  charge  of  conspiracy.  The  legal 
idea  of  a  conspiracy  is  totally  inapplicabie  to  the  facts  proved.  The  President, 
if  you  please,  intends  to  remove  a  person  from  office  by  an  open  exercise  of 
power,  against  the  provisions  of  a  law,  contending  that  he  has  a  right  so  to  do. 
notwithstanding  the  law,  and  temporarily  to  supply  the  vacancy  thus  created, 
He  issues  an  order  to  that  effect,  and  at  the  same  time  orders  another  person  to 
take  charge  of  the  office,  who  agrees  to  do  so.  How  these  acts,  done  under  a 
claim  of  right,  can  be  tortured  into  a  conspiracy,  in  the  absence  of  any  specific 
provision  of  law  declaring  them  to  be  such,  is  beyond  my  comprehension. 

Article  eight  is  disposed  of  by  what  has  been  said  on  the  preceding  articles. 

Article  nine  is,  in  my  judgment,  not  only  without  proof  to  support  it,  but 
actually  disproved  by  the  evidence. 

With  regard  to  the  tenth  article,  the  specifications  are  sufficiently  established 
by  proof.  They  are  three  in  number,  and  are  extracts  from  speeches  of  the 
President  on  different  occasions.  It  is  not  pretended  that  in  speaking  any  of 
the  words  the  President  violated  the  Constitution,  or  any  provision  of  the 
statute  or  common  law,  either  in  letter  or  spirit.  If  such  utterance  was  a  mis- 
demeanor, it  must  be  found  in  the  nature  of  the  words  themselves. 

I  am  not  prepared  to  say  that  the  President  might  not,  within  the  meaning 
of  the  Constitution,  be  guilty  of  a  misdemeanor  in  the  use  of  words.  Being 
sworn  "to  preserve,  protect,  and  defend  the  Constitution,"  if  he  should  in  words 
persistently  deny  its  authority,  and  endeavor  by  derisive  and  contemptuous 
language  to  bring  it  into  contempt,  and  impair  the  respect  and  regard  «f  the 
people  for  their  form  of  government,  he  might,  perhaps,  justly  be  considered  as 
guilty  of  a  high  misdemeanor  in  office.     Other  cases  might  be  suppoj^Lof  a 
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like  character  and  lending  to  similar  results.  It  remains  to  inquire  what  was 
the  character  of  the  words  proved. 

Those  spoken  on  the  18th  day  of  August,  1866,  contained  nothing  calculated 
to  impair  the  confidence  of*  the  country  in  our  form  of  government,  or  in  our 
cherished  institutions.  They  did  contain  severe  reflections  upon  the  conduct 
of  a  coordinate  branch  of  the  government.  They  were  not  an  attack  upon 
Congress  as  a  branch  of  the  government,  but  upon  the  conduct  of  the  individ- 
uals composing  the  39th  Congress.  He  did  not  speak  of  Congress  generally 
as  "hanging  upon  the  verge  of  the  government,  as  it  were,"  but  of  a  particular 
Congress,  of  which  he  spoke  as  assuming  to  be  "a  Congress  of  the  United 
States,  while  in  fact  it  is  a  Congress  of  only  a  part  of  the  States  ;"  and  which 
particular  Congress  he  accused  of  encroaching  upon  constitmtional  rights,  and 
violating  the  fundamental  piinciples  of  government. 

It  may  be  remarked  that  those  words  were  not  official.  They  were  spoken 
in  reply  to  an  address  made  to  him  by  a  committee  of  his  fellow  citizens — spoken 
of  the  Congress,  and  not  to  it.  The  words  did  not  in  terms  deny  that  it  was  a 
constitutional  Congress,  or  assert  that  it  had  no  power  to  pass  laws.  He  asserted 
what  was  true  in  point  of  fact,  that  it  was  a  Congress  of  only  a  part  of  the 
States.  Granting  that  the  words  spoken  would  seem  to  imply  that  he  had 
doubts,  to  some  extent,  of  the  true  character  of  that  Congress,  and  the  extent  of 
its  powers,  so  long  as  several  States  were  excluded  from  representation,  he  did 
not,  in  fact  or  in  substance,  deny  its  constitutional  existence ;  while  in  all  his 
official  communications  with  that  Congress  he  has  ever  treated  it  as  a  constitu- 
tional body.  Is  there  another  man  in  the  republic,  in  office  or  out  of  office,  who 
had  not  on  that  day  a  perfect  right  to  say  what  the  President  said  1  Would 
any  one  think  of  punishing  any  member  of  Congress  for  saying  out  of  doors 
precisely  the  game  things  of  the  body  of  which  he  was  a  member  ?  Is  the 
President  alone  excluded  from  the  privilege  of  expressing  his  opinions  of  the 
constitutioa  of  a  particular  Congress,  and  of  denouncing  its  acts  as  encroachments 
upon  "  constitutional  rights"  and  the  "  fundamental  principles  of  government?" 
In  process  of  time  there  might  possibly  be  a  Congress  which  would  be  justly 
liable  to  the  same  criminations  of  a  President.  In  such  a  case,  is  he  to  remain 
silent,  and  is  he  forbidden  by  the  Constitution,  on  pain  of  removal  from  office, 
to  warn  the  people  of  the  United  States  of  their  danger  1 

It  Is  not  alleged  that  the  President  did  not  believe  what  he  said  on  this  occa- 
sion to  be  true.  Whether  he  did  or  not  is  a  question  between  him  and  kis 
conscience.  If  he  did,  he  had  a  perfect  moral  right  so  to  speak.  If  he  did  not, 
his  offence  is  against  good  morals,  and  not  against  any  human  law.  There  is, 
in  my  judgment,  nothing  in  these  words  to  prove  the  allegation  that  the  Presi- 
dent's intent  in  speaking  them  was  to  impair  and  destroy  the  respect  of  the  people 
for  the  legislative  power  of  Congress,  or  the  laws  by  it  duly  and  constitutionally 
enacted,  or  to  set  aside  its  rightful  authority  and  powers.  If  the  words  were 
designed  to  bring  that  particular  Congress  into  contempt,  and  to  excite  the  resent- 
ment of  the  people  against  it,  however  much  I  may  disapprove  both  words  and 
intention,  I  do  not  think  them  an  impeachable  offence. 

The  remarks  contained  in  the  second  and  third  specifications  present  them- 
selves to  my  mind  in  the  same  light.  They,  too,  contain  severe  reflections  upon 
the  thirty-ninth  Congress ;  nothing  more.  I  have  not  been  able  to  discover 
any  menaces  or  threats  against  Congress,  unless  they  are  found  in  the  declara- 
tion that  he  would  veto  their  measures ;  and  this,  I  think,  must,  in  fairness,  be 
taken  as  applying  to  measures  of  a  certain  character,  of  which  he  had  been 
speaking.  The  speeches  at  Cleveland  and  St.  Louis,  though  highly  objec- 
tionable in  style,  and  unbecoming  a  President  of  the  United  States,  afford 
nothing  to  justify  the  allegation  that  they  were  menacing  towards  Congress  or 
to  the  laws  of  the  country.  To  consider  their  utterance  a  high  misdemeanor, 
within  the  meaning  of  the  Constitution,  would,  in  my  view,  be  entirely  without 
justification. 
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So  highly  did  the  people  of  this  country  estimate  the  importance'  of  liberty  of 
speech  to  a  free  people,  that,  not  finding  it  to  be  specifically  guaranteed  in  the 
Constitution,  they  provided  for  it  in  the  first  amendment  to  that  instrument. 
"  Congress  shall  make  no  law"  *  *  *  "  abridging  the  freedom  of  speech. " 
Undoubtedly  there  are  great  inconveniences,  and  perhaps  positive  evils,  arising 
from  the  too  frequent  abuse  of  that  freedom ;  more,  perhaps,  and  greater  from  an 
equally  protected  freedom  of  the  press.  But  the  people  of  the  United  States 
consider  both  as  essential  to  the  preservation  of  their  rights  and  liberties.  They, 
therefore,  have  chosen  to  leave  both  entirely  unrestrained,  subjecting  the  abuse 
of  that  liberty  only  to  remedies  provided  by  law  for  individual  wrongs.  To 
deny  the  President  a  right  to  comment  freely  upon  the  conduct  of  coordinate 
branches  of  the  government  would  not  only  be  denying  him  a  right  secured  to 
every  other  citizen  of  the  republic,  but  might  deprive  the  people  of  the  benefit 
of  his  opinion  of  public  affairs,  and  of  his  watchfulness  of  their  interests  and 
welfare.  That  under  circumstances  where  he  was  called  upon  by  a  large  body 
of  his  fellow-citizens  to  address  them,  and  when  he  was  goaded  by  contumely 
and  insult,  he  permitted  himself  to  transcend  the  limits  of  proper  and  dignified 
speech,  such  as  was  becoming  the  dignity  of  his  station,  is  matter  of  deep  regret 
and  highly  censurable.  But,  in  my  opinion,  it  can  receive  no  other  punishment 
than  public  sentiment  alone  can  inflict. 

If  I  rightly  understand  the  accusation  contained  in  the  eleventh  article,  it  is 
substantially  this  :  M  That,  on  the  18th  day  of  August,  1866,  the  President,  by 
public  speech,  declared,  in  substance,  that  the  thirty-ninth  Congress  was  not  a 
Congress  of  the  United  States,  authorized  to  exercise  legislative  power,  thereby 
intending  to  deny  that  the  legislation  of  said  Congress  was  valid  or  obligatory 
on  him,  except  so  far  as  he  saw  fit  to  approve  the  same,  and  thereby  denying, 
and  intending  to  deny,  the  power  of  said  thirty-ninth  Congress  to  propose 
amendments  to  the  Constitution;"  and,  "  in  pursuance  of  said  declaration"  the 
President,  on  the  21st  day  of  February,  1868,  attempted  to  prevent  the  execu- 
tion of  the  act  of  March  2,  1867  : . 

First.  By  unlawfully  attempting  to  devise  means  to  prevent  Mr.  Stanton 
from  resuming  the  functions  of  Secretary  of  War,  after  the  Senate  had  refused 
to  concur  in  his  suspension. 

Second.  By  unlawfully  attempting  to  devise  means  to  prevent  the  execution 
of  the  appropriation  act  for  the  support  of  the  army,  for  the  fiscal  year  ending 
June  30,  1868. 

And  that  further,  in  pursuance  of  said  declaration,  he  unlawfully  attempted  to 
prevent  the  execution  of  the  so-called  reconstruction  act  of  March  2,  1868. 

Whereby  he  was  guilty  of  a  high  misdemeanor  in  office  on  the  21st  day  of 
Febrmary,  1868. 

I  have  already  stated,  in  commenting  on  the  tenth  article,  that  I  do  not 
consider  the  President's  declaration,  on  the  18th  of  August,  1866,  as  fairly 
liable  to  the  construction  there  put  upon  it  and  repeated  in  this  article.  There 
were  no  such  words  said,  nor  can  they  be  fairly  implied.  The  words  were  that 
it  was  not  a  Congress  of  the  United  States,  but  only  of  a  part  of  the  States. 
Taken  literally,  these  words  were  true.  But  a  Congress  of  a  part  of  the  States 
may  be  a  constitutional  Congress,  capable  of  passing  valid  laws,  and  as  such 
the  President  has  uniformly  recognized  the  thirty-ninth  Congress.  The. 
declaration  being  perfectly  susceptible  of.  an  innocent  meaning,  and  all  his 
official  acts  being  consistent  with  that  meaning,  it  would  be  unjust  to  suppose  a 
different  one,  which  he  did  not  express. 

In  this  view  the  foundation  of  the  article  fails. 

But  whether  in  pursuance  of  that  declaration  or  not,  did  he  unlawfully 
devise  means  to  prevent  the  execution  of  the  law  of  March  2,  1S67,  in  the 
manner  charged  ? 

The  first  specification  rests,  if  upon  anything,  upon  the  letter  to   General 
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Grnnt,  elated  February  10,  1868.     This  letter  Ifl^^^Ataken  as  a  whole,  and 
not  considered  by  detached  parts. 

From  that  letter  1  am  satisfied  that  the  Presidl^^^H^d  General  Grant, 
in  case  the  Senate  should  not  concur  in  the  suspens^^^^^^Stanton,  to  resign 
the  office  to  him,  so  that  he  might  have  an  opportunifyiWi'^^fche  office  before 
Mr.  Stanton  resumed  the  performance  of  its  duties,  w^^^^^^pf  compelling 
Mr.  Stanton  to  seek  his  remedy  in  the  court.  If  the  Pj&ftffflfr  had  such  a 
design,  it  could  only  be  carried  out  legally  by  removing  >f?.fffeNj»Q  before  he 
should  have  time  to  resume  the  functions  of  Secretary  of  W»NS^M)resident 
had  a  right  to  remove  him.  It  has  been  seen,  by  my  remarks  upoWJ^^kt  article, 
that  I  think  the  President  had  such  right.  The  design,  then,  ir^ffljb'1!^ 
entertained  it,  was  not  unlawful.  **         jj^ 

As  to  the  second  specification,  it  has  not,  that  I  can  see,  any  proofw^ustain 
it;  and  if  it  had,  it  is  not  quite  apparent  how  an  attempt  to  prevent  tti@  $h 
tion  of  the  act  for  the  support  of  the  army  can  be  considered   as  prooT  m  an 
intention  to  violate  the  civil-tenure  act,  which  seems  to  be  the  gi-avanrBfof  this 
article. 

No  evidence  whatever  was  adduced  to  show  that  the  President  had  devised 
means,  or  in  any  way  attempted,  to  prevent  the  execution  of  the  "  act  to  provide 
for  the  more  efficient  government  of  the  rebel  States." 

It  lias  been  assumed  in  argument  by  the  managers  that  the  President,  in  his 
answer,  claims  not  only  the  right  under  the  Constitution  to  remove  officers  at 
his  pleasure,  and  to  suspend  officers  for  indefinite  periods,  but  also  to  fiH  offices 
thus  vacated  for  indefinite  periods — a  claim  which,  if  admitted,  would  practically 
deprive  the  Senate  of  all  power  over  appointments,  and  leave  them  in  the 
President  alone.  The  President  does  claim  the  power  of  removal,  and  that  this 
includes  the  power  of  suspension.  But  a  careful  examination  of  his  answer 
will  show  that  he  claims  no  other  power  than  that  conferred  by  the  act  of  1795, 
to  fill  vacancies  in  the  departments  temporarily,  and  for  a  period  not  exceeding 
six  months,  not  by  appointment  without  the  consent  of  the  Senate,  but  by 
designation,  as  described  in  the  act — a  power  conferred  by  Congress,  and  which 
can  be  taken  away  at  any  time,  if  it  should  be  found  injurious  to  the  public 
interest. 

Even,  however,  if  the  claim  of  the  President  did  go  to  the  extent  alleged,  it 
is  not  made  a  charge  against  him  in  the  articles  of  impeachment.  And  however 
objectionable  and  reprehensible  any  such  claim  might  be,  he  cannot  be  convicted 
of  a  high  misdemeanor  for  asserting  an  unconstitutional  doctrine,  if  he  has  made 
no  attempt  to  give  it  practical  effect,  especially  without  a  charge  against  him 
and  a  trial  upon  it. 

I  am  unwilling  to  close  the  consideration  of  this  remarkable  proceeding  before 
adverting  to  some  other  points  which  have  been  presented  in  the  argument. 

The  power  of  impeachment  is  conferred  by  the  Constitution  in  term3  so  gen- 
eral as  to  occasion  great  diversity  of  opinion  with  regard  to  the  nature  of  offences 
which  may  be  held  to  constitute  crimes  or  misdemeanors  within  its  interit  and 
meaning.  Some  contend,  and  with  great  force  of  argument,  both  upon  principle 
and  authority,  that  only  such  crimes  and  misdemeanors  are  intended  as  are  subject 
to  indictment  and  punishment  as  a,  violation  of  some  known  law.  Others  contend 
that  anything  is  a  crime  or  misdemeanor  within  the  meaning  of  the  Constitution 
which  the  appointed  judges  choose  to  consider  so  ;  and  they  argue  that  the  pro- 
vision was  left  indefinite  from  the  necessity  of  the  case,  as  offences  of  public 
officers,  injurious  to  the  public  interest,  and  for  which  the  offender  ought  to  be 
removed,  cannot  be  accurately  defined  beforehand  ;  that  the  remedy  provided 
by  impeachment  is  of  a  political  character,  and  designed  for  the  protection  of  the 
public  against  unfaithful  and  corrupt  officials.  Granting,  for  the  sake  of  the  argu- 
ment, that  this  latter  construction  is  the  true  one,  it  must  be  conceded  that  the 
power  thus  conferred  might  be  liable  to  very  great  abuse,  especially  in  times  of 
high  party  excitement,  when  the  passions  of  the  people  are  inflamed  against  a 
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perverse  and  obnoxio^toyb'iic  officer.  If  so  it  is  a  power  to  be  exercised  with 
extreme  caution,  wL  once  get  beyond  the  line  of  specific  criminal  offences. 

The  tenure  of  puyfjfii^  &P>  except  those  of  judges,  is  so  limited  in  this  country, 
and  the  ability  jMp4t>8£  them  by  popular  suffrage  so  great,  that  it  would  seem 
hardly  worth  wrfftfc :vf#  flieort  to  so  harsh  a  remedy,  except  in  extreme  cases,  and 
then  only  #i^d  unquestionable  grounds.     In  the  case  of  an  elective 

Chief  Magi^H^^^^reat  and  powerful  people,  living  under  a  written  Consti- 
tutio  ,-ij^HFmore  at  stake  in  such  a  proceeding  than  the  fate  of  the  indi- 

vidu;  itfice  of  President  is  one  of  the  great  co-ordinate  branches  of  the 

hjJnng  its  defined  powers,  privileges,  and  duties;  as  essential  to  the 
very  frf  rwjjjfwk  of  the  government  as  any  other,  and  to  be  touched  with  as  care- 
ful a-**nwT  Anything  which  conduces  to  weaken  its  hold  upon  the  respect  of 
th$jj£BJ&jple,  to  break  down  the  barriers  which  surround  it,  to  make  it  the  mere 
sporfl^^emporary  majorities,  tends  to  the  great  injury  of  our  government,  and 
inflitfya Wound  upon  constitutional  liberty.  It  is  evident,  then,  as  it  seems  to 
rue,  tnat  the  offence  for  which  a  Chief  Magistrate  is  removed  from  office,  and 
the  power  intrusted  to  him  by  the  people  transferred  to  other  hands,  and  especi- 
ally where  the  hands  which  receive  it  are  to  be  the  same  which  take  it  from  him, 
should  be  of  such  a  character  as  to  commend  itself  at  once  to  the  minds  of  all 
right  thinking  men  as,  beyond  all  question,  an  adequate  cause.  It  should  be 
free  from  the  taint  of  party  ;  leave  no  reasonable  ground  of  suspicion  upon  the . 
motives  of  those  who  inflict  the  penalty,  and  address  itself  to  the  country  and 
the  civilized  world  as  a  measure  justly  called  for  by  the  gravity  of  the  crime, 
and  the  necessity  for  its  punishment.  Anything  less  than  this,  especially  where 
the  offence  is  one  not  defined  by  any  law,  would,  in  my  judgment,  not  be  jus- 
tified by  a  calm  and  considerate  public  opinion  as  a  cause  for  removal  of  a  Presi- 
dent of  the  United  States.  And  its  inevitable  tendency  would  be  to  shake  the 
faith  of  the  friends  of  constitutional  liberty  in  the  permanency  of  our  free  insti- 
tutions, and.  the  capacity  of  man  for  self-government. 

Other  offences  of  the  President,  not  specified  in  the  articles  of  impeachment, 
have  been  pressed  by  the  managers  as  showing  the  necessity  for  his  removal. 
It  might  be  sufficient  to  reply  that  all  such  were  long  prior  in  date  to  those 
charged  in  the  articles,  have  been  fully  investigated  in  the  House  of  Represen- 
tatives, were  at  one  time  decided  by  a  majority  of  the  learned  Committee  on  the 
Judiciary  in  that  body  to  present  no  sufficient  ground  for  imp*,  achment,  and 
were  finally  dismissed  by  the  House,  as  not  affording  adequate  cause  for  such  a 
proceeding,  by  a  vote  of  nearly,  if  not  quite,  two  to  one.  But  it  is  enough  to 
say  that  they  are  not  before  the  Senate,  and  that  body  has  no  right  to  consider 
them.  'Against  them  the  President  has  had  no  opportunity  to  defend  himself, 
or  even  to  enter  his  denial.  To  go  outside  of  the  charges  preferred,  and  to  con- 
vict him  because,  in  our  belief,  he  committed  offences  for  which  he  is  not  on 
trial,  would  be  to  disregard  every  principle  which  regulates  judicial  proceedings, 
and  would  be  not  only  a  gross  wrong  in  itself,  but  a  shame  and  humiliation  to 
those  by  whom  it  was  perpetratedv 

It  has  been  further  intimated  by  the  managers  that  public  opinion  calls  with 
a  loud  voice  for  the  conviction  and  removal  of  the  President.  One  manager  has 
even  gone  so  far  as  to  threaten  with  infamy  every  senator  who  voted  for  the 
resolution  passed  by  the  Senate  touching  the  removal  of  Mr.  Stanton,  and  who 
shall  now  vote  for  the  President's  acquittal.  Omitting  to  comment  upon  the 
propriety  of  this  remark,  it  is  sufficient  to  say,  with  regard  to  myself,  that  I  not 
only  did  not  vote  for  that  resolution,  but  opposed  its  adoption.  Had  I  so  voted, 
however,  it  would  afford  no  justification  for  convicting  the  President,  if  I  did 
not,  on  examination  and  reflection,  believe  him  guilty.  A  desire  to  be  consistent 
would  not  excuse  a  violation  of  my  oath  to  do  "  impartial  justice."  A  vote  given 
in  haste  and  with  little  opportunity  for  consideration  would  be  a  lame  apology 
for  doing  injustice  to  another,  after  full  examination  and  reflection. 

To  the  suggestion  that  popular  opinion  demands  the  conviction  of  the  President 
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on  these  charges,  I  reply  that  he  is  not  now  on  trial  before  the  people,  but  before 
the  Senate.  In  the  words  of  Lord  Eldon,  upon  the  trial  of  the  Queen,  "  I  take 
no  notice  of  what  is  passing  out  of  doors,  because  I  am  supposed  constitutionally 
not  to  be  acquainted  with  it."  And  again,  'sit  is  the  duty  of  those  on-  whom  a 
judicial  task  is  imposed  to  meet  reproach  and  not  court  popularity."  The  peo- 
ple have  not  heard  the  evidence  as  we  have  heard  it.  The  responsibility  is  not 
on  them,  but  upon  us.  They  have  not  taken  an  oath  to  "  do  impartial  justice 
according  to  the  Constitution  and  the  laws  "  I  have  taken  that  oath.  I  can- 
not render  judgment  upon  their  couvictions,  nor  can  they  transfer  to  themselves 
my  punishment  if  I  violate  my  own.  And  I  should  costsider  myself  undeserv- 
ing the  confidence  of  that  just  and  intelligent  people  who  imposed  upon  methi<3 
great  responsibility,  and  unworthy  a  place  among  honorable  men,  if  for  any 'fear 
of  public  reprobation,  and  for  the  sake  of  securing  popular  favor,  I  should  dis- 
regard the  convictions  of  my  judgment  and  my  conscience. 

The  consequences  which  may  follow  either  from  conviction  or  acquittal  are  not 
for  me,  with  my  convictions,  to  consider.  The  future  is  in  the  hands  of  Him 
who  made  and  governs  the  universe,  and  the  fear  that  He  will  not  govern  it 
wisely  and  well  would  not  excuse  me  for  a  violation  of  His  law. 

J^ 

Opinion  of  Mr.  Senator  Howard. 

abstract  op  charges. 

Article  I.  That  Johnson  issued  the  order  of  removal  with  intent  to  violate  the  tenure-of- 
office  act  and  to  remove  Mr.  Stanton. 

Art.  II.  That  he  issued  the  letter  of  authority  to  Thomas  with  intent  to  violate  the  Con- 
stitution and  the  tenure-of-office.  act. 

Art.  III.  That  he  appoiuted  Thomas  Secretary  of  War  ad  interim. 

Art.  IV.  vThathe  conspired  with  Thomas  and  others  unknown,  unlawfully  to  hinder  and 
prevent  Mr.  Stanton  from  exercising  the  office  of  Secretary  of  War. 

Art.  V.  That  he  conspired  with  Thomas  and  others  to  prevent  and  hinder  the  execution 
of  the  tenure-of-office  act,  and  in  pursuance  of  said  conspiracy  did  attempt  to  prevent  Mr. 
Stanton  from  holding  his  office. 

ART.  VI.  That  he  conspired  with  Thomas  and  others  to  seize  by  force  the  property  of  \fao 
United  States  in  the  War  Department,  contrary  to  the  conspiracy  act  of  J881,  and  the  ten- 
ure-of  office  act. 

Art.  VII.  That  he  conspired  with  Thomas  with  intent  to  seize  and  take  such  property, 
contrary  to  the  tenure-of-office  act.  . 

Art.  VIII.  That  with  intent  to  control  the  disbursements  for  the  War  Department,  and 
contrary  to  the  tenure-of-office  act,  and  in  violation  of  the  Constitution,  he  issued  the  order 
appointing  Thomas. 

ART.  IX.  That  he  instructed  Emory  that  the  clause  in  the  appropriation  act  of  1867, 
requiring  that  ail  orders  should  pass  through  the  General  of  the  army,  was  unconstitutional 
and  in  contravention  of  Emory's  commission,  with  intent  to  induce  Emory  to  accept  orders 
directly  from  him,  and  with  intent  to  violate  the  tenure-of-office  act. 

Art.  X.  That  with  intent  to  bring  into  disgrace,  ridicule,  hatred,  contempt,  and  reproach, 
the  Congress  of  the  United  States  and  the  several  branches  thereof,  and  to  impair  and 
destroy  the  respect  of  the  people  for  them,  he  made  the  speeches  at  the  Executive  Mansion, 
at  Cleveland,  and  St.  Louis. 

Art.  XI.  That  he  attempted  to  prevent  the  execution  of  the  tenure-of-office  act  by 
unlawfully  devising  means  to  prevent  Mr.  Stanton  from  resuming  the  functions  of  his  office, 
and  to  prevent  the  execution  of  the  said  clause  in  the  appropriation  act  of  J8o7,  and  the 
reconstruction  acts  of  March  2,  1807. 


It  has  never  been  claimed  that  the  power  of  the  President  to  remove  an 
incumbent  from  office  is  granted  expressly,  that  is,  in  plain  terms,  by  the  Con- 
stitution. All  admit,  all  have  from  the  first  admitted,  that  if  it  exists  in  him 
it  exists  by  implication  ;  in  other  words,  that  it  is  derived  from  and  is  necessary 
to  the  execution  of  powers  or  duties  granted  or  imposed 'in  plain  terms  by  the 
instrument ;  that  it  is  an  induction  from  express  claiiccs.  Only  three  clauses 
have  ever  been  relied  upon  as   foundations  of  this  induction  or  implication. 
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They  are  the  clause  in  the  second  section  of  the  second  article  giving  him  the 
power  to  nominate,  and,  by  and  with  the  consent  of  the  Senate,  to  appoint  all 
officers  of  the  United  States  whose  appointments  are  not  therein  otherwise  pro- 
vided for ;  the  clause  in  sectfon  one  of  article  two.  declaring  that  "  the  executive 
power  shall  be  vested  in  a  President  of  the  United  States,"  and  section  three 
of  the  same  article,  imposing  upon  him  the  duty  to  "  take  care  that  the  laws  be 
faithfully  executed." 

I  shall  speak  of  these  in  their  order. 

I  assert,  then,  that  the  appointing  clause  I  have  mentioned  does  not  imply 
tfce  power  of  removal  by  the  President  alone  and  without  the  consent  of  the 
Senate.  - 

Here  I  hold  the  advocates  of  the  power  to  the  concession  upon  which  alone 
their  reasoning  proceeds,  viz :  that  the  power  of  removal  is  an  incident  to  or 
rather  a  part  of  the  power  of  appointment.  This  concession  is  as  old  as  the 
controversy.  It  is  an  historical  element  in  the  debate  coeval  with  its  origin. 
It  is  founded  upon  the  uncontroverted  and  incontrovertible  principle  that  the 
author  of  an  agency,  the  constituent,  may  revoke  and  annul  it  at  pleasure.  It 
rests  upon  the  freedom  of  the  will  and  the  right  of  every  man  to  act  for  himself 
in  matters  pertaining  to  him.  This  concession  arises  from  common  sense,  from 
necessity,  and  is  irrevocable.  It  is  the  rule  not  only  of  the  common  law,  but 
of  the  civil  law  and  of  universal  law,  that  the  constituent  may  revoke  the  power 
he  has  granted. 

But  who,  under  this  clause,  is  the  constituent  1  From  whom  does  the  power, 
the  official  power  created  by  law,  proceed  ?  Whose  will  imparts  the  agency, 
confers  the  office  ]  Not  the  President's  alone ;  his  sole  will  cannot  confer  the 
office ;  but  the  will,  that  is,  the  "  advice  and  consent  of  the  Senate,"  must  unite 
with  the  will  and  purpose  of  the  President.  Without  this  advice,  this  consent, 
concurring  with  this  will  of  the  President,  the  office  cannot  be  conferred.  The 
appointment  thus  becomes  the  joint  act  of  the  Senate  and  the  President.  There 
are  thus  created  by  the  Constitution  two  constituents  instead  of  one.  Two 
wills  must  concur  in  the  appointment  to  an  office.  It  is  plain  that  one  was 
intended  as  a  check  upon. the  other  against  impiudewt  appointments.  This 
check  is  in  the  hands  of  the  Senate,  to  whom  the  name  of  the  person  selected 
for  the  office  by  the  President  is  first  to  be  submitted  in  the  shape  of  a  nomina- 
tion, before  the  office,  can  be  conferred  upon  him.  Their  advice  and  consent 
must  first  be  obtained,  as  an  indispensable  prerequisite.  This  check  was 
intended  for  the  public  good,  for  the  public  safety  ;  and  was  doubtless  suggested 
by  the  monstrous  abuses  practiced  in  the  colonies  by  the  unchecked  power  of 
the  Crown  in  appointing  unworthy  favorites  to  office  among  them,  who,  in  the 
language  of  the  Declaration  of  Independence,  had  been  licensed  to  "  eat  out 
their  substance."  At  any  rate,  it  was  a  measure  of  wise  and  sound  precaution 
against  the  tyranny  of  an  irresponsible  appointing  power,  and  the  corruption 
and  favoritism  of  uncontrolled,  unexamined  secret  appointments  to  office.  Against 
these,  "the  advice  and  consent  of  the  Senate"  were  esteemed  sufficient  safe- 
guards. 

The  "  appointment  "  is  then  the  joint  act  of  the  Senate  and  the  President ; 
I  say  joint  act,  because  that  act  which,  to  become  complete  and  effectual,  requires 
the  concurrence  of  two  wills,  is,  in  morals  as  in  law,  a  joint  act. 

It  follows,  logically,  that  if,  as  is  conceded  and  undeniable,  the  power  of 
removal  is  an  incident  to  or  a  part  of  the  power  of  appointment,  the  appoint- 
ment cannot  be  revoked ;  the  office  cannot  be  recalled ;  the  officer  cannot  be 
removed,  but  by  the  concurrence  of  the  same  wills  that  acted  in  the  appoint- 
ment. The  revocation  must,  in  point  of  authority,  be  coextensive  witk  the 
authority  that  granted  the  power ;  or,  to  speak  more  correctly,  the  authority 
must  be  the  same. 

It  follows  that  the  President  has  no  power  of  removal  witheut  the  consent  of 
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the  Senate;  because  the  power  of  removal  is  necessarily  the  same  power  that 
made  the  appointment.  No  distinction  can  in  the  nature  of  things  be  drawn 
between  the  former  and  the  latter.  They  are  not  two  powers,  but  one  and  the 
same.  The  division  of  them,  and  some  have  divided  or  sought  to  divide  them, 
is  a  mere  metaphysical  subtlety,  a  mere  play  upon  words.  The  words  "appoint- 
ment "  and  "  by  and  with  the  consent  of  the  Senate,"  are  intended  for  practical 
use,  and  are  addressed  to  us  in  a  practical  sense,  for  the  purpose  of  conferring  a 
'  public  benefit ;  not  as  a  theme  of  metaphysical  disputation  and  wrangling. 
They  are  of  no  uJlity  whatever  unless  they  are  held  to  mean  that  the  con- 
stituent power  necessary  to  an  ^appointment  to  a  public  office  is  made  up  of  the 
will  of  the  President  and  the  will  of  the  Senate ;  and  as  it  is  this  double  con- 
sent, this  joint,  concurrent  will,  that  gives  the  appointment,  it  cannot  be  revoked 
without  the  exercise  of  exactly  the  same  concurrent  will,  this  double  consent. 

To  say  that  one  of  the  two  joint  constituents  can  undo  an  act  which  it 
required  both  to  do,  is  to  give  to  one  the  power  of  both,  which  is  a  contra- 
diction in  terms ;  for  an  act  which  requires  the  concurrence  of  two  parties  can- 
not be  undone  by  one  of  them  without  yielding  to  the  one  the  power  of  both, 
which  is  absurd. 

It  is  no  answer  to  this  to  say  that,  after  the  consent  of  the  Senate  has  been 
given,  it  rests  with  the  President  alone  whether  he  will  appoint  the  person  nomi- 
nated and  consented  to.  This  is  literally  true,  but  it  is  equally  true  that  he  can 
make  no  appointment  whatever  without  that  consent.  He  may  change  his  mind 
as  to  tbe  first  nomination  and  may  refuse  to  appoint  the  person  named ;  but 
whoever  is  in  the  end  appointed  by  him  must  receive  the  consent  of  the  Senate. 
This  consent  is,  by  the  terms  of  the  clause,  as  indispensable  as  the  consent  of 
the  President.  An  appointment  cannot  be  made  without  the  consent  of  both. 
The  power  to  invest  the  person  with  the  office  is  lodged  in  both  by  the  plain 
terms  of  the  instrument,  and  the  Senate  might  as  well  assume  to  appoint  with- 
out the  consent  of  the  President  as  the  latter  to  appoint  without  the  consent  of 
the  Senate. 

The  power  claimed  is  not,  then,  derived  from  the  appointing  clause  of  the 
Constitution. 

The  next  provision  relied  upon  is  the  clause  contained  in  section  one  of  article 
two,  declaring  that  "  the  executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America."  This  clause  is  generally  appealed  to  as  implying 
a  grant  of  the  power  of  removal  from  office.  It  is  said  that  the  power  of  removal 
is  in  its  nature  an  executive  power.  But  the  first  question  arising  here  is  one 
of  definition.  What  is  here  meant  by  the  executive  power?  The  surest  mode 
of  obtaining  a  true  meaning  is  undoubtedly  to  show  what  the  expression  canuot 
be  presumed  to  mean.  Was  this  expression  used  in  reference  to  the  so-called 
executive  power  of  the  English  government  ?  Surely  not.  For  at  that  time, 
as  in  all  former  and  in  all  subsequent  times,  there  was  not  and  has  not  been 
anything  deserving  of  the  name  of  a  definition  or  classification  of  the  executive 
powers  of  that  government.  Nor  can  there  be  \  for  so  long  as  the  theory  remains 
true  that  the  British  Parliament  possess  unlimited  power,  such  a  classification 
is,  of  course,  impossible. .  By  that  theory  and  by  the  practice  of  the  Parliament, 
as  history  shows,  there  is  no  power,  faculty,  or  prerogative  of  the  British  Crown 
which  may  not  be  modified,  limited,  or  even  taken  away  by  act  of  Parliament. 
Indeed,  that  body  possesses  the  unquestioned  power  both  of  directing  the  descent 
of  the  Crown  and  of  deposing  the  sovereign  at  will.  And  it  is  practically  true 
that  all  political  power  in  England  is  vested  in  Parliament.  It  is  true  that,  in 
administration,  the  King  is  to  attend  to  the  execution  of  the  laws  by  commis- 
sioning agents  or  officers  for  that  purpose ;  but  he  cannot  claim  it  as  a  legal  right 
against  an  act  of  Parliament.  He  might  complain  of  such  an  act  as  an  encroach- 
ment upon  his  prerogatives,  but  should  Parliament  appoint  the  officers  by  direct 
3  I  P— Vol.  iii 
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act  of  legislation,  no  one  will  pretend  that  this  mode  of  constituting  them  would 
be  illegal  and  void. 

The  very  omnipotence  of  Parliament  is  a  standing  denial  that  the  executive 
powers  of  our  own  Constitution  are  to  be  defined  by  reference  to  those  of  the 
British  King;  and  all  explanations  of  the  expression  sought  for  in  the  govern- 
ments of  France,  Austria,  or  any  other  continental  nation,  afford,  if  possible,  less 
light  by  way  of  definition  than  that  of  Great  Britain.  The  reason  is  that  none 
of  those  governments  possesses  a  written  constitution  by  which  the  political  author- 
ity of  the  people  is  parcelled  out  among  the  various  functionaries.  With  us  the 
case  is  different.  Here  the  people,  the  source  and  fountain  of  all  political  power, 
have  seen  fit  to  write  down  in  their  own  Constitution  what  political  powers  or 
bundles  of  powers  may  be  exercised  by  the  three  departments  or  faculties  of  the 
government,  namely,  the  legislative,  the  executive,  and  the  judicial.  They  care- 
fully declare  that  "all  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States."  Then  follows  a  list  or  enumeration  of  all  these 
legislative  powers  and  of  the  subjects  upon  which  they  may  be  exercised.  No- 
body doubts  that  an  attempt  to  legislate  beyond  these  powers,  or  upon  subjects 
not  embraced  in  the  enumeration,  would  be  void  and  inoperative.  Why? 
Because  the  power  thus  to  legislate  is  not  granted,  and  the  object  is  not  within 
the  reach  of  Congress.  Their  legislation  ceases,  withers,  and  dies,  the  moment 
it  passes  the  line  of  constitutional  limitation. 

Another  department  or  faculty  of  the  government  is  called  in  the  Constitution 
the  "judicial  power."  The  extent  of  its  application  is  in  like  manner  laid  down 
in  the  instrument,  and  all  the  cases  to  which  it  can  be  applied  are  therein  care- 
fully made  known,  and  the  restrictions  upon  this  attribute  of  the  government 
are  equally  perceptible  in  the  language  of  the  Constitution. 

Thus  it  appears  that  the  framers,  under  the  respective  heads  of  legislative 
power  and  judicial  powers,  were  careful  to  enumerate  and  designate  the  legisla- 
tive and  the  judicial  attributes  of  the  government,  and  to  insert  terms  of  limita- 
tion and  exclusion  so  as  to  bind  up  those  two  departments  specifically,  to  the 
duties  imposed  upon  them.  It  was  the  policy  of  the  Constitution  to  delegate, 
define,  and  limit  the  powers  of  those  two  branches.  This  is  admitted  by  all. 
It  is  a  fundamental  principle,  a  postulate.  Now,  this  being  the  case  in  refer- 
ence to  the  legislative  and  judicial  branches,  who  would  think  of  deriving  unre- 
stricted executive  power  from  that  clause  of  the  Constitution  declaring  that  tbe 
"  executive  power  shall  be  vested  in  a  President?"  No  one  will  deny  that  this 
language  is  a  general  grant  of  the  executive  power.  But  it  is,  of  course,  a 
grant — a  grant  not  of  all  or  of  any  imaginable  executive  power — not  a  grant  of 
royal  prerogatives,  or  of  unlimited  despotic  power — but  a  grant  of  powers  which 
in  their  nature  were  as  easily  defined  and  ascertained,  and  were,  to  say  the 
least,  as  deserving  of  designation  and  description  as  the  other  powers;  and  no 
reaaon  can  be  devised  why  the  convention  -should  have  so  carefully  defined  the 
powers  of  the  other  two  branches  and  left  the  executive  branch  undefined  and 
unlimited.  Such  an  omission  would  be  contrary  to  the  very  genius  of  constitu- 
tional government,  and  would  argue  a  culpable  inattention  and  neglect  on  the 
part  of*  the  convention.  This  reproach  cannot  be  cast  upon  them,  for  we  find 
them  equally  assiduous  and  watchful  in  defining  all  the  powers  they  delegate 
to  the  President  of  the  United  States.  They  grant  to  him  no  undefined  pow- 
ers. They  had  granted  none  to  the  other  two  branches,  and  the  reasons  for 
definition  and  restriction  were  and  are  of  equal  stringency  in  each  of  the  three. 

If,  therefore,  the  other  two  branches  are  to  look  for  their  powers  in  the  Con- 
stitution, and  among  the  enumerated  powers,  and  out  of  and  regardless  of  the 
two  general  phrases  "all  legislative  powers"  and  "the  judicial  power  of  the 
United  States,"  which  are  in  their  nature  and  office  mere  captions  or  headings 
of  chapters,  we  must  by  parity  of  reasoning  look  for  the  executive  powers  in 
the  chapter  or  clauses  enumerating  them.     And  among  these  there  is  not  to  be 
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found  any  such  power  as  the  power  of  removal  from  office.  It  is  not  there  set 
down.  It  is  not  at  all  implied  from  that  which  is  set  down,  and  it  is  mere 
assumption  and  not  a  logical  deduction  to  derive  it  from  what  is  expressed). 

Again,  it  is  insisted  that  the  power  is  derivable  from  the  clause  of  section  3 
of  article  II,  which  declares  that  "he  shall  take  care  that  the  laws  be  faithfully 
executed;"  and  it  is  said  he  cannot  do  this  unless  he  has  the  power  of  removal. 

This  clause  creates  no  power.  Its  language  implies  no  grant  of  authority. 
To  "take  care"  means  to  be  vigilant,  attentive,  faithful.  The  language  imports 
nothing  more  than  an  ad«monition  to  him  to  keep  himself  informed  of  the  manner 
public  officers  entrusted  with  legal  duties  perform  them,  and,  in  cases  of  delin- 
quency, to  apply  any  corrective  in  his  power.  Laws  cannot  be  put  in  force 
without  agents,  incumbents.  The  power  and  duty  of  nominating  them  are  cast 
upon  bjm.  He  must  designate  them  to  the  Senate,  in  the  first  instance  ;  and  in 
order  that  the  laws  may  be  faithfully  executed  he  must  nominate  faithful  and 
competent  officers.  Should  a  vacancy  happen  in  an  office  during  the  recess  of 
the  Senate,  this  clause  requires  him  to  fill  it  by  a  temporary  commission  to  some 
other  faithful  and  competent  man,  as  provided  in  the  next  preceding  clause. 
He  does  not  execute  the  laws  personally,  and  there  i3  neither  a  word  nor  an 
intimation  in  the  whole  instrument  that  he  is  expected  to  do  so ;  but  he  is  only 
to  take  care  that  they  are  executed ;  that  is,  he  is  to  use  vigilantly  and  faithfully 
the  power  of  nomination  given  to  him  separately  and  the  power  of  appointment 
given  to  him  jointly  wiih  the  Senate,  and  the  power  to  fill  vacancies  so  happen- 
ing, given  to  him  solely  for  the  purpose  of  causing  the  laws  to  be  faithfully 
executed  for  the  good  of  the  people. 

The  doctrine,  asserted  broadly  and  unconditionally  in  Mr.  Johnson's  answer, 
that  he  has  as  a  separate  and  independent  power  under  the  Constitution,  the  power 
of  removal,  leads  to  the  most  fatal  consequences.  It  directly  subverts  the 
popular  character  of  the  government.  If,  by  virtue  of  the  clause  I  am  consid- 
ering, he  can  remove  an  officer,  he  may,  of  course,  leave  the  office  without  an 
incumbent  for  an  indefinite  period  of  time,  thus  leaving  its  duties  wholly  unper- 
formed ;  thus  wholly  defeating  the  commands  of  the  law,  and  the  people  in  the 
mean  time  may  be  deprived  of  the  benefits  of  the  law. 

It  is  absurd  to  call  this  taking  care  that  the  laws  be  faithfully  executed ;  it  is 
the  exact  reverse  of  it,  and  proves  the  futility  of  the  claim. 

Again,  if  this  clause  gives  him  the  power  of  thus  rendering  an  office  vacant 
and  continuing  it  vacant,  (no  matter  under  what  pretext,)  it  gives  him  full,  com- 
plete, and  unlimited  power  to  constitute  and  create,  of  his  own  will,  the  agents 
by  whom  the  laws  shall  be  executed;  for,  if  the  clause  imparts  any  power 
whatever,  it  is  unlimited  and  undefined.  The  language  is,  "  shall  take  care  that 
the  laws  be  faithfully  executed."  The  means  are  not  mentioned,  and  if  they 
are  not  to  be  looked  for  in  the  other  clauses  relating  to  the  President,  then,  I 
repeat,  if  the  clause  grants  any  power  whatever,  it  is  without  limitation  and 
supreme.  He  may  resort  to  any  means  he  chooses.  He  may  give  a  letter  of 
authority  to  any  person  to  do  the  acts  required  by  the  law,  and  this  without  any 
reference  to  the  Senate.  He  may  appoint  as  well  as  remove  at  will;  and  he 
becomes,  so  far  as  the  execution  of  the  laws  is  concerned,  an  autocrat  and  the 
government  an  absolutism.  The  mode  of  constituting  the  officers  of  the  law, 
pointed  out  by  the  appointment  clause,  becomes  a  positive  superfluity,  a  dead 
letter;  and  he  may  totally,  and  without  incurring  the  least  responsibility,  disre- 
gard it.  And  this  is  what  he  has  done  in  ten  distinct  instances  in  appointing 
provisional  governors  for  the  rebel  States,  the  boldest  invasion  of  the  power  of 
Congress  ever  before  attempted,  tending  directly  to  a  one  man  despotism. 

It  is  no  reply  to  say  that  the  claim  of  power  under  this  clause  is  confined,  or 
should  be  confined,  merely  to  the  power  of  removing  an  officer,  and  that  it  does 
not  or  should  not  be  extended  to  creating  an  officer  or  agent.  If  it  grants  to 
him  the  power  of  causing  the  laws  to  be  faithfully  executed — which  is  the 
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whole  claim  in  its  essence  and' reality,  as  no  one  can  deny — it  is  impossible  to 
make  any  distinction  between  a  removal  and  an  appointment  or  authorization. 
Both  are  in  their  nature  equally  necessary,  equally  incidental,  indispensable  to 
that  end.  I  am  in  error :  an  appointment  or  an  authorization  is  by  far  the  more 
necessary. 

And  if  this  claim  is  well  founded,  why  can  he  not  of  his  own  motion  levy 
and  collect  taxes,  under  pretence  of  taking  care  that  the  laws  are  executed? 
It  is  a  most  obvious  means  of  so  doing. 

Again,  it  Is  of  the  nature  of  legislative  power  to  prescribe  by  what  instru- 
ments the  commands  of  the  law  shall  be  performed.  But  for  the  power  of 
appointment  specifically  laid  down  in  the  Constitution,  the  legislative  power, 
granted  wholly  to  the  two  houses,  might  have  been  employed  in  creating  the 
officers  as  well  as  the  offices.  The  appointment  alone  is  withheld  from  the 
category  of  legislative  powers  granted  by  the  Constitution  to  the  two  houses. 
The  President  has  no  particle  of  these  powers,  but  only  the  power  of  naming 
and  commissioning  incumbents.  The  functions  to  be  performed,  the  modes  and 
manner  of  performing  them,  the  duration  of  the  term  of  tenure,  all  the  duties 
and  liabilities  belonging  to  the  office,  are  created  and  defined  by  the  legislative 
power  solely.  All  admit  this :  the  office  and  all  its  duties,  aR  its  functions, 
all  its  responsibilities,  are  purely  and  exclusively  the  creations  of  the  law,  and 
lie  within  the  legislative  power  granted  to  Congress.  The  mode,  the  agencies, 
the  instrumentalities  of  carrying  into  effect  the  law,  are  but  a  part  of  the  law 
itself. 

Now,  if  the  President  can,  by  virtue  of  the  clause  requiring  him  to  take  care 
that  the  laws  be  faithfully  executed,  constitute  and  appoint  agents  to  carry  the 
laws  into  effect,  and  may  do  this  without  the  concurrence  of  the  Senate ;  if  he 
may  do  it,  even,  in  cases  where  Congress  has  omitted  to  create  an  office  for  that 
purpose,  why  may  he  not  declare  and  define  the  functions,  duties,  and  liabilities 
of  such  agents  and  the  duration  of  their  terms  ?  Of  course  he  may ;  and  thus 
all  that  portion  of  the  legislative  power  relating  to  the  creation  of  offices  and  of 
officers  to  execute  the  laws  is  surrendered  to  him — completely  abstracted  from 
the  general  mass  of  legislative  powers  granted  to  Congress  by  the  first  section 
of  article  one  of  the  Constitution  ;  thus  making  the  clause  requiring  him  to  take 
care  that  the  laws  be  faithfully  executed  utterly  repugnant  to  and  contradictory 
of  the  terms  of  that  general  grant  of  legislative  powers. 

Such  a  mode  of  interpreting  the  Constitution — a  mode  that  annuls  and  destroys 
one  part  in  order  to  give  a  favorite  meaning  to  another — is  contrary  to  all  the 
established  rules  of  interpretation,  and  is  suicidal  and  absurd  to  the  last  degree. 
It  is,  indeed,  a  total  overthrow  of  the  system  (>f  government  under  which  we 
live.  It  seeks  by  cunning  glosses  and  Jesuitical  constructions  to  establish  and 
maintain  absolutism — the  one-man  potcer — when  the  fathers  of  the  Constitution 
fondly  imagined  they  had  put  up  firm  barriers  against  jt. 

It  is  true  that  the  first  Congress  in  1789  did,  as  the  President's  answer  sets 
up,  by  the  act  organizing  the  Department  of  State,  recognize  and  admit  the 
power  of  removal  in  the  President.  But  it  must  not  be  forgotten  that  this  legis- 
lative construction  of  the  Constitution  was  sanctioned  by  a  majority  of  only  12 
in  the  House,  while  the  Senate  was  equally  divided  upon  it,  the  casting  vote 
being  given  by  John  Adams,  the  Vice-President.  This  state  of  the  vote 
shows  plainly  that  the  opinion  thus  expressed  by  the  two  houses  was  but  an 
opinion,  and  that  it  was  contested  and  resisted  by  a  very  powerful  opposition. 
The  dispute  has  continued  from  that  day,  and  the  ablest  intellects  of  the  coun- 
try have  been  ranged  on  the  respective  sides ;  Sherman,  Alexander  Hamilton, 
Webster,  Clay,  and  others  of  the  highest  eminence  as  jurists  against  the  power; 
Madison  and  numerous  others  of  great  ability  in  favor  of  it.  It  has  never  been 
a  settled  question.  Mr.  Webster  tells  us  that,  on  the  passage  of  the  act  of  1789, 
it  was  undoubtedly  the  great  popularity  of  President  Washington  and  the 
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unlimited  confidence  the  country  reposed  in  him,  that  insured  the  passage  of  the 
bill  by  moderating  the  opposition  to  it ;  and  the  history  of  the  times  confirms 
the  comment.  It  was  the  beginning  of  the  Us  mota.  And  so  doubtful  has  the 
power  ever  since  been  considered  that  there  seems  to  have  been  no  distin«t  case 
of  removal  by  the  President  during  the  session  of  the  Senate  but  by  making  to 
them  a  new  nomination.  In  a  speech  made  by  Mr.  Webster  in  the  Senate  in 
1835,  on  this  same  question,  he  says : 

The  power  of  placing  one  man  in  office  necessarily  implies  the  power  of  turning  another 
out.  If  one  man  be  Secretary  of  StaiH  and  another  be  appointed,  the  first  goes  oat  by  the 
mere  force  of  the  appointment  of  the  other,  without  any  previous  act  of  removal  whatever. 
And  this  is  the  practice  of  the  government,  and  has  been  J'rom  the  first.  In  all  the  removals 
which  have  been  made,  they  have  generally  been  effected  simply  by  making  other  appoint- 
ments. I  can  find  not  a  case  to  the  contrary.  There  is  no  stick  thing  as  any  distinct  official 
act  of  removal.  I  have  looked  into  the  practice,  and  caused  inquiries  to  be  made  in  the 
departments,  and  1*  do  not  learn  that  any  such  proceeding  is  known  as  an  entry  or  record  of 
the  removal  of  an  officer  from  office. 

I  have  shown  that  this  power  of  removal  by  the  President  solely  is  unauthor- 
ized by  any  clause  of  the  Constitution,  and  that  the  claim  has  never  been  acqui- 
esced in  by  the  country.  The  Supreme  Court  has  never  passed  upon  it  As  a 
distinct  question,  it  has  never  been  passed  upon  by  any  court.  It  is,  therefore, 
without  judicial  sanction — whatever  such  a  sanction  may  be  worth,  for  it  should 
be  remembered  that  judges  are  but  fallible  men,  and  courts  often  overrule  their 
own  opinions  on  the  same  question.  The  peace  of  society  requires  that  in  ques- 
tions of  private  right  the  decisions  of  courts  should  be  respected,  and  should  be 
uniform  ;  but  iu  a  purely  political  question  like  the  present — a  question  relating 
solely  to  the  respective  powers  of  the  various  branches  of  the  government — the 
great  and  final  arbiter  must  be  enlightened  reason,  drawing  its  conclusions  from 
the  intentions  and  objects  of  the  framers  of  the  Constitution,  to  be  gathered 
from  the  language  they  employ,  and  the  historical  circumstances  which  inspired 
their  work. 

In  this  light  I  cannot  regard  what  is  called  the  legislative  construction  of 
17S9  as  of  any  weight  in  the  discussion.  The  public  mind  has  been  equally 
divided  upon  it  ever  since.  Is  not  the  legislation  of  1867,  therefore,  entitled  to 
at  least  equal  respect  as  a  legislative  construction  ?  The  house  and  the  Senate  of 
18G7  were  equally  enlightened,  equally  capable  of  forming  a  correct  opinion,  far 
more  numerous,  and  expressed  their  opinion  with  far  greater  unanimity.  Is  not  this 
precedent  even  of  greater  weight  than  the  former,  as  a  legislative  construction  1 
And  why  may  not  one  legislative  construction  be  as  potent  to  settle  a  disputed 
constitutional  question  as  another  ?  And  why  may  it  not  completely  set  aside 
that  other  ?  The  authority  is  the  same  in  both  cases,  and  if  the  one  opinion  is  enti- 
tled to  more  weight  than  the  other,  it  can  only  be  because  of  the  greater  num- 
bers and  greater  unanimity. 

The  next  question  which  arises  is,  if  the  President  has  not  the  power  in 
question,  and  it  belongs  jointly  to  the  President  and  the  Senate,  can  Congress 
by  statute  regulate  its  exorcise,  as  they  have  assumed  to  do  in  the  tenure-of- 
office  act  of  1867  ? 

But  little  time  need,  I  think,  be  spent  upon  this  inquiry. 

The  President  and  Senate  have,  as  I  have  shown,  the  power  to  remove. 
The  investing  this  power  in  them  is  investing  it  "  in  the  government  of  the 
United  States,"  as  fully  and  completely  as  if  it  were  vested  in  the  three  branches, 
viz.,  the  legislative,  the  executive,  and  the  judicial,  altogether;  and  this  brings 
the  case  within  the  clause  which  declares  that  "  Congress  shall  have  power  to 
pass  all  laws  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  Constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof."  This  power  of 
legislation  was  manifestly  intended  to  cover  every  power  granted  by  the  instru- 
ment, whether  express  or  implied.     No  one  can  read  the  Constitution  without 
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coming  to  the  conclusion  that  the  power  of  legislation  thus  to  be  exercised  in 
furtherance  of  powers  granted  was  intended  to  be,  and  is,  in  fact,  coextensive 
with  those  powers.  A  naked  power  granted  to  the  government,  (that  is,  to  any 
department  or  officer  of  the  government,  for  both  expressions  mean  the  same 
thing,)  without  the  means  of  carrying  it  into  effect  by  legislation,  would, indeed, 
be  preposterous.  It  would  be  forever  a  dormant,  inefectual  power,  as  useless 
as  if  it  had  never  been  delegated. 

There  is  no  ground  here  to  dispute  about  the  words  of  this  important  clause. 
They  are  "  vested  in  the  government  of  the  Tfnited  States,  or  in  any  department 
or  officer  thereof."  A  power  vested  in  either  of  the  two  houses,  in  both  jointly, 
in  the  President,  in  the  courts,  the  judges,  or  in  individuals,  is  as  much  "  vested 
in  the  government  of  the  United  States"  as  if  conveyed  "to  the  government"  in 
so  many  words ;  for  they  would,  quo  ad  hor,  represent  and  act  for  the  whole 
government — indeed,  would  be  the  government  in  using  the  power.  Hence  the 
grant  of  the  power  of  removal  to  the  President  and  Senate  is  a  grant  to  the  gov- 
ernment. The  addition  of  the  words  "or  in  any  department  or  officer  thereof" 
cannot  therefore  be  held  to  confer  any  power  not  embraced  in  the  preceding 
words,  "  vested  in  the  government,"  but  is  only  made  from  abundant  caution, 
and  to  give,  if  possible,  greater  clearness,  certainty,  and  comprehensiveness  to 
the  expression.  It  was  to  make  sure  that  Congress  should  legislate  for  the  pur- 
pose of  carrying  into  execution  all  the  powers  granted,  whether  granted  to  one 
person  or  set  of  persons,  or  to  another. 

It  is  believed  that  this  principle  has  never  been  denied.  The  whole  current 
of  federal  legislation  proceeds  from  this  fountain ;  and  it  is  evident  that  tie 
clause  was  inserted  to  remove  the  difficulties  which  should  perpetually  be  raised 
by  cavillers  as  to  the  extent  of  the  field  of  legislation  conceded  to  Congress. 

The  authority  of  Congress,  then,  to  prescribe  in  what  manner  this  power, 
vested  in  the  President  and  Senate,  shall  be  exercised ;  its  authority  to  direct 
how  it  shall  be  used  in  order  to  subserve  the  public  interests,  to  prevent  injustice 
and  abuses,  is  indisputable. 

The  act  of  1867  forbids  removals  from  office  at  all,  except  upon  evidence  of 
unfitness,  satisfactory  both  to  the  President  and  the  Senate,  and  requires  him  to 
lay  the  evidence  before  the  Senate  for  their  action  thereon  If  unsatisfactory 
to  them,  the  officer  is  not  to  be  removed,  but  restored  to  his  place ;  if  satisfactory, 
he  is  removed,  and  his  place  is  to  be  filled  by  another. 

This  is  surely  a  most  reasonable,  kindly,  and  salutary  mode  of  exercising  the 
power. 

The  act  then  is  fully  warranted  by  the  Constitution,  and  as  valid  and  obliga- 
tory as  any  other  act  of  Congress. 

The  next  question  is,  whether  Secretary  Stanton  came  within  its  provisions? 

It  is  literally  true  that  the  first  clause  of  the  first  section  of  the  act  prohibits 
the  removal  of  every  officer,  high  or  low,  who  had  been  or  should  be  appointed 
by  and  with  the  consent  of  the  Senate.  The  clause  declares  that  every  such 
officer  shall  hold  his  office  until  his  successor  shall  be  appointed  by  and  with 
their  advice  and  consent.     He  shall  be  entitled  to  hold  the  office  until  that  time. 

The  first  section  directs  that  all  civil  officers  then  in  existence  shall  be  enti- 
tled to  hold  their  offices  thus  :  "  Except  as  herein  otherwise  provided  :  Provi- 
ded, That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  and 
of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General,  shall  hold 
their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate." 

The  first  clause  by  its  terms  applies  to  all  civil  officers,  judicial  as  well  as 
executive.  But  the  Constitution  itself  takes  out  of  the  category  the  judges  of 
the  United  States  courts  by  declaring  that  they  "  shall  hold  their  offices  during 
good  behavior;"  so  that  it  could  not  affect  their# tenure. 
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But  the  clause  was  discussed  and  passed  in  presence  of  the  fact  that  there 
was  a  multitude  of  offices  in  the  tenure  of  which  there  was  a  limitation  of  time  to 
a  certain  number  of  years.  The  general  language  of  the  clause  would  have  had 
the  effect  to  extend  these  fixed  and  limited  terms  beyond  the  legal  period. 
Foreseeing  this,  Congress  guarded  against  it  by  declaring  that  all  such  officers 
should  hold  except  as  otherwise  provided  in  the  art.  The  exception  guarding 
against  this  extension  is  found  in  section  4,  which  declares  that  "  nothing  in 
this  act  contained  shall  be  construed  to  extend  the  term  of  any  office,  the  dura- 
tion of  which  is  limited  by  law."  Such  is  one  of  the  exceptions  out  of  the  gen- 
eral language  of  the  first  clause. 

But  there  were  other  offices  whose  duration  was  not  limited  by  law.  Among 
these  were  the  offices  of  those  same  members  of  the  cabinet.  The  then  members 
had  all  been  appointed  by  Mr.  Lincoln  during  his  first  term,  and  no  limit  existed 
upon  their  tenure.  Mr.  Johnson  found  them  in  legal  possession  of  their  offices 
when  he  became  President.  They  had  a  right  to  continue  to  hold  indefinitely, 
unless  removed.  Mr.  Lincoln's  first  term  had  passed,  and  he  and  those  cabinet 
officers  were  holding  their  offices  in  his  second  term. 

The  tenure-of-office  act  was  passed  while  all  these  facts  were  immediately 
before  Congress.  They  knew  that  Mr.  Stanton,  like  his  colleague,  held  by  virtue 
of  that  appointment,  and  that  he  had  a  legal  right  so  to  continue  to  hold.  And  they 
declare  that  he  "  shall  hold  his  office  for  and  during  the  term  of  the  President 
by  whom  he  may  have  been  (not  shall  be)  appointed.*  Nothing  can  be  plainer 
than  that  the  expression  "the  President  by  whom  he  (they)  may  have  been 
appointed,"  is  a  mere  descriptio  persona,  or  mode  of  pointing  out  the  person  from 
whom  the  appointment  proceeded. 

The  proviso  does  not  say  that  the  cabinet  officers  shall  have  been  appointed 
during  any  particular  term  of  the  President  making  the  appointment,  but  only 
that  they  shall  hold  their  offices  during  his  term.  It  does  not  require  that  the 
appointment  shall  be  or  shall  have  been  made  during  the  first,  second,  or  any 
subsequent  term  for  which  the  President  is  elected ;  and  he  may,  by  the  Con- 
stitution, be  elected  an  indefinite  number  of  times.  They  are  to  hold  during 
his  term,  if  he  has  appointed  them,  and  for  one  month  thereafter,  no  matter 
whether  he  continues  to  hold  his  term  or  not.  It  is  sufficient  that  it  is  his  term, 
that  is,  the  term  "  for  which  he  was  elected,"  in  which  a  Secretary  appointed 
by  him  is  found  holding  the  office. 

No  one  can  deny  that  the  expression,  "  may  have  been  appointed,"  applies 
as  well  to  past  time  as  to  future  time.  Such  is  the  genius  of  our  language.  It 
covers,  grammatically,  both  the  past  and  the  future,  as  we  all  know  from  con- 
stant, daily,  hourly  use  ;  and  it  here  applies  with  equal  and  unerring  certainty 
to  appointments  that  had  been  made  and  were  unexpired  at  the  time  it  was 
used,  and  to  those  to  be  afterwards  made. 

Uttered  on  the  2d  of  March,  1867,  the  language  covered,  unmistakably,  in 
my  judgment,  the  case  of  Mr.  Stanton  and  his  colleagues.  Their  appointments 
were  within  its  terms  and  within  the  purposes  of  the  act.  I  do  not  consider 
there  was  left  any  room  for  reasonable  doubt  or  debate.  The  office  and  aim  of 
the  proviso  were  to  change  the  indefinite  period  to  a  definite  period  in  the  tenure 
of  those  offices  from  a  tenure  at  the  will  of  the  President,  as  had  been  formerly 
understood  and  practiced,  to  a  tenure  that  was  absolutely  to  terminate  one 
month  after  the  end  of  the  President's  term  by  whom  the  appointment  was  or 
should  be  made. 

This  was  another  exception  out  of  the  general  language  of  the  first  clause, 
and  to  remove  all  suspicion  that  the  general  language  of  the  first  clause  "  is 
and  shall  be  entitled  to  hold  such  office  until  a  successor  shall  have  been  in  like 
manner  appointed  and  duly  qualified,"  might  leave  it  still  to  the  President  alone 
to  remove  them,  the  proviso  adds  that  they  should  be  "  subject  to  removal  by 
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and  with  the  consent  of  the  Senate/'  thus  expressly  requiring  the  consent  of 
the  Senate  if  removed  before  that  time. 

As  to  all  other  civil  officers  included  in  section  one,  they  cannot  be  removed 
but  upon  sufficient  cause,  to  be  reported  to  the  Senate  as  required  by  section 
two,  and  after  a  formal  suspension.  And  here  was  another  exception  to  the 
term  of  the  tenure  asserted  in  the  general  language  of  the  first  clause. 

The  ground  now  taken  by  the  counsel  for  the  accused  is  that  this  language, 
covering,  as  I  have  shown  and  as  is  perfectly  manifest,  both  the  existing  and 
all  future  heads  of  departments,  applies  only  to  future  heads,  leaving  the  existing 
heads  wholly  unaffected  by  it,  and  that  such  was  the  intention  of  Congress, 
deducible  from  the  act. 

This  construction  not  only  denies  to  the  words  "  the  President  by  whom  they 
may  have  been  appointed"  their  natural,  plain,  etymological  meaning  and  appli- 
cation, but  is,  as  to  those  Secretaries,  in  direct  contradiction  of  the  first  clause, 
which  by  its  general  language  authorizes  them  to  hold  until  their  successors 
are  appointed  with  the  consent  of  the  Senate,  which  was  exactly  their  former 
right.  It  wrests  from  the  operation  of  the  act  without  any  apparent  motive, 
and  against  the  perfectly  notorious  wishes  of  both  houses  of  Congess,  the  exist- 
ing heads,  and  applies  the  act  to  those  whom  Mr  Johnson  and  his  successors 
may  appoint,  and  is  thus  totally  inconsistent  with  the  meaning  and  effect  of  the 
words  "  may  have  been  appointed."  No  rule  of  construction  is  better  settled 
than  that  words  shall  ha"^e  their  natural  and  popular  meaning,  unless  the  statute 
itself  shall  imply  a  different  meaning,  and  here  the  statute  contains  no  such 
intimation.  *  The  construction  is  plainly  at  variance  with  the  very  language. 

No  one  will  deny  that  the  necessity  of  including  those  heads  of  departments 
was  as  great  at  least  as  that  of  including  future  secretaries,  unknown  to  Con- 
gress. Why  should  they  be  left  to  be  turned  out  at  the  will  of  Mr.  Johnson 
without  consulting  the  Senate,  while  their  successors  for  all  time,  and  all 
other  civil  officers,  high  and  low,  were  protected  1  Why  was  a  special  exemption 
enacted  for  his  benefit  in  reference  to  Mr.  Lincoln's  appointees  whom  he  had 
continued  in  his  cabinet  for  two  years,  and  one,  at  least,  of  whom,  Mr.  Stanton, 
he  was,  he  says,  aiming  to  turn  out  ?  No  one  can  answer  this  question  !  But 
if,  as  is  contended  by  the  President's  counsel,  this  exception  applies  only  to 
future  cabinets,  and  does  not  apply  at  all  to  the  then  cabinet,  then  it  follows 
logically  and  irresistibly  that  they  fall  within  the  first  clause,  which  expressly 
declares  that  "  every  person  holding  any  civil  office  to  which  he  has  been 
appointed  by  and  with  the  consent  of  the  Senate,  and  every  person  who  shall 
hereafter  be  appointed  to  any  such  office  and  shall  become  duly  qualified  to  act 
therein,  is  and  shall  be  entitled  to  hold  such  office  until  a  successor  shall  have 
been  in  like  manner  appointed  and  duly  qualified." 

Can  this  proposition  be  made  clearer  by  argument  ?  If  the  case  of  those 
cabinet  officers  is  not  included  in  the  special  clause  or  exception,  it  must  be 
embraced  in  this.  There  is  no  escape,  unless  it  can  be  made  out  that  the  words 
"  every  person  holding  any  civil  office  "  do  not  mean  what  they  say. 

But  this  construction  is  a  mere  afterthought  with  Mr.  Johnson.  It  was  too 
clearly  untenable  for  Mr.  Johnson  to  act  upon  it  in  the  course-  of  administration. 
His  own  common  sense  rejected  it,  and  it  makes  its  appearance  only  as  the 
refuge  of  his  despair  at  a  late  period. 

When  he  suspended  Mr.  Stanton  he  had  no  idea  of  this  novel  construction. 
He  then  treated  Mr.  Stanton's  case  as  within  the  act.  In  his  message  of 
December  1 2  last,  be  openly  and  frankly  tells  us  that  he  had  suspended  Mr. 
Stanton — a  term  hitherto  unknown  to  our  laws,  and  a  proceeding  equally 
uuknown  in  our  history.  Suspension  was  a  new  power  created  solely  by  this 
statute.     He  says  : 

On  the  12th  of  August  last  I  suspended  Mr.  Stanton  from  the  exercise  of  the  office  of  Sec- 
retary of  War. 
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The  statute  says  : 
The  President  may  suspend  such  officer  and  designate  some  suitable  person,  &c. 

The  President,  still  using  the  language  of  the  statute,  says  : 
Ou  the  same  clay  I  designated  General  Grant  as  Secretary  of  War  ad  interim. 

But  this  is  not  all.  The  statute  provides  that  the  President  may  revoke  such 
suspension  ;  and  he  tells  us  the  suspension  has  not  been  revoked.  The  statute 
required  him  to  report  the  fact  to  the  Senate  within  a  given  time.     He  did  so. 

All  this  shows  conclusively  that  at  that  time  he  regarded  Mr.  Stanton  as 
coming  within  the  act — a  sound  conclusion,  but  directly  at  Tiariance  with  the 
construction  he  now  sets  up. 

Thus  it  appears  that  the  exceptions  to  the  general  language  "  is  and  shall  be 
entitled,  to  hold  such  office  until  a  successor  is  in  like  manner  appointed"  relate 
to  the  duration  of  the  offices  of  the  various  classes  of  incumbents  and  to  the 
peculiar  modes  of  removal ;  one  mode  being  the  immediate  action  of  the  Pres- 
ident and  Senate  in  case  of  the  heads  of  departments  ;  the  other  the  preliminary 
suspension  of  all  other  officers  by  the  President.  The  statute,  it  is  true,  nowhere 
asserts,  *in  terms,  the  joint  power  of  -the  Senate  in  removals,  but  it  is  easy  to 
see  that  the  theory  upon  which  it  goes  is,  that  this  power  is  lodged  by  the 
Constitution  in  the  President  and  Senate  jointly — the  true  doctrine.  It  was 
plainly  assumed  as  a  postulate  by  the  committee  who  draughted  the  bill.  They 
regarded  it  as  settled  doctrine  needing  no  special  recognition,  though  it  is  clearly 
recognized  in  the  second  section,  requiring  the  President  to  report  the  causes  of 
a  suspension,  and  the  action  of  the  Senate  upon  them,  before  the  suspension  can 
result  in  a  removal. 

Such,  I  say,  was  the  theory  of  the  bill ;  the  fundamental  idea  upon  which  it 
was  framed  was  that  the  power  of  removal  belonged  by  the  Constitution  to  the 
President  and  the  Senate,  exclusively,  and  not  to  the  President  alone.  If  it 
belongs  to  the  President  alone,  then  the  first  section,  including  the  proviso,  and 
the  second  section,  providing  for  a  suspension  before  removal,  are  totally  void 
for  unconstitutionality,  for  Congress  cannot  meddle  with  a  power  that  belongs 
solely  to  him. 

Such  being  manifestly  the  theory  of  the  bill,  such  the  uridoubted  opinion  of 
both  houses,  it  would  have  been  strange  indeed  for  them  to  abandon  the  very 
principle  upon  which  the  bill  was  framed  and  to  recognize  in  the  proviso  the  odious 
claim  of  the  President  to  exercise  the  sole  power  of  removal  of  the  then  existing 
heads  of  department.  It  was  an  uncalled  for  renunciation  of  the  very  power 
under  which  they  could  act,  if  they  could  act  at  all,  on  the  subject. 

I  cannot  give  any  weight  to  the  remarks  made  by  members  in  debate  on  the 
passage  of  the  tenure-of- office  act.  The  question  is  now  before  us  for  judicial 
solution,  and  we  must  be  governed  by  the  language  of  the  act  and  the  mischief 
which  led  to  its  passage.  We  are  to  construe  it  as  judges,  acting  on  our  judicial 
oath,  not  as  legislative  debaters.  Nothing  is  more  unsafe  than  to  look  to  the 
legislative  debates  for  the  true  judicial  interpretation  of  a  statute.  They  are 
seldom  harmonious,  and  this  case  fully  illustrates  the  truth.  One  honorable 
member  of  the  conference  committee  viewed  this  proviso  as  not  applicable  to  the 
existing  cabinet  officers,  while  the  gentleman — Manager  Williams,  of  Pennsyl- 
vania— who  actually  drew  it  tells  us  the  language  embraces  them  and. that  such 
was  his  intention. 

A  reference  to  two  adjudged  cases  will  probably  be  sufficient  on  the  question 
of  the  value  of  such  opinions.  In  Eldridge  vs.  Williams,  (3  Howard's  Report, 
pp.  23  and  24,)  Chief  Justice  Taney  observed — 

In  expounding  this  law — the  compromise  act  of  1833 — the  judgment  of  the  court  cannot 
in  any  degree,  be  influenced  by  the  construction  placed  upon  it  by  members  of  Congress  in 
the  debate  which  took  place  on  its  passage,  nor  by  the  motives  or  reasons  assigned  by  them 
for  supporting  or  opposing  amendments  that  were  offered.  The  law  as  it  passed  is  the  will 
of  a  majority  of  both  houses,  and  the  only  mode  in  which  that  will  is  spoken  is  in  the  act 
itself.     And  we  must  gather  their  intention  from  the  language  there  used,  comparing  it  when 
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any  ambiguity  exists  with  the  laws  upon  the  same  subject,  and  looking,  if  necessary,  to  the 
public  history  of  the  times  in  which  it  was  passed. 

Jn  The  Bank  of  Pennsylvania  vs.  The  Commonwealth,  (19  Pennsylvania  State 
Reports,  page  156,)  Judge  Black,  one  of  the  counsel  for  the  accused  upon  this, 
record,  delivering  the  opinion  of  the  court,  adopts  the  same  view.  "  The  court," 
ha  observes,  "  in  construing  an  act  will  not  look  to  what  occurred  when  it  was 
on  its  passage  through  the  legislature;  such  evidence  is  not  only  valueless,  but 
delusive  and  dangerous." 

I  am,  and  ever  have  been,  fully  convinced  of  the  constitutionality  of  the  act, 
and  that  it  embraces  by  its  terms  and  was  intended  to  embrace  the  case  of  Mr. 
Stanton ;  and  therefore  that  he  could  not  be  removed  by  Mr.  Johnson.  The 
attempt  so  to  do  was  a  misdemeanor,  as  was  the  appointment  of  General  Thomas. 
[t  is  too  late  for  Mr.  Johnson  to  claim  the  benefit  of  any  doubt  that  might  arise 
lpon  the  construction  of  the  act.  The  act  is  too  plain  to  admit  of  reasonable 
loubt;  and  that  he  himself  entertained  none  is  shown  by  the  fact  that  he  adopted 
md  recognized  the  true  meaning  in  suspending  Mr.  Stanton.  He  cannot,  after 
the  commission  of  the  offence,  set  up  a  doubt  of  the  correctness  of  his  former 
construction  of  it  by  way  of  removing  the  criminal  intent.  In  other  words,  he 
cannot  in  this  tribunal  insist  that  he  is  to  have  the  benefit  of  being  himself  the 
judge  of  the  law.  He  is  brought  before  us  that  we  may  determine  that  ques- 
tion for  him. 

The  next  question  is,  whether  the  accused  has  committed  the  offence  charged 
in  article  first  of  the  impeachment? 

That  offence  is  that  on  the  21st  of  February,  1868,  while  the  Senate  was  in 
session,  he  issued  the  order  to  Secretary  Stanton,  declaring  in  so  many  words 
that  the  latter  was  "  removed  "  from  his  office  of  Secretary  of  War,  and  directing 
him  to  turn  over  the  records  &c,  of  his  office  to  General  Lorenzo  Thomas,  who 
he  says,  in  the  same  letter,  "  has  this  day  been  authorized  and  empowered  to 
act  as  Secretary  of  War  ad  interim." 

Mr.  Stanton  did  not  obey,  and  though  General  Thomas  made  two  attempts 
to  obtain  possession  and  failed  in  both,  the  proof  is  that  the  accused  has  had 
no  official  communication  whatever  with  Mr.  Stanton  since  that  time,  and  that 
he  has,  on  the  contrary,  recognized  Thomas  as  Secretary  of  War  until  now ;  and 
further,  that  it  is  the  settled  purpose  of  Thomas  still  to  obtain  possession  of  the 
office,  under  a  direction  given  him  by  the  accused  on  the  21st  of  February,  and 
under  the  order. 

The  charge  here  is  not  that  Mr.  Johnson  actually  and  legally  removed  Sec- 
retary Stanton.  This  he  could  not  do,  either  by  the  order  or  the  use  of  force, 
against  the  will  of  the  Secretary :  for  the  first  section  of  the  statute  protected 
him  and  prohibited  such  a  removal.  It  was,  in  law,  an  impossibility.  Mr. 
Stanton  could  not  in  law  be  removed  without  the  consent  of  the  Senate.  The 
charge,  therefore,  is,  that  the  order  was  issued  with,  intent  to  remove  him  and 
contrary  to  the  provisions  of  the  act, — not  an  actual  and  legal  ouster  from  and 
vacation  of  the  office,  although  the  respondent,  in  his  answer,  (p.  27,)  treats  the 
order  as  having  that  precise  effect,  claiming  that  it  worked  an  actual  and  legal 
removal.  And,  so  far  as  it  has  been  possible  for  him  to  give  it  that  decisive 
character,  it  was  a  removal ;  for  the  proof  is  clear  and  uncontradicted  that  he 
has  since  that  time  in  no  way  whatever  recognized  Mr.  Stanton  as  Secretary 
of  War,  but  has  recognized  General  Thomas. 

Section  six  of  the  statute  declares,  that  "  every  removal,"  &c,  "  contrary  to 
the  provisions  of  this  act,"  *  *  "  shall  be  deemed  and  is  hereby  taken  to  be 
a  high  misdemeanor,"  punishable  by  "fine  not  exceeding  $10,000,  or  by 
imprisonment  not  exceeding  five  years,"  &c. 

It  is  certain  that  the  accused  could  not,  by  any  lawful  means,  have  removed 
Mr.  Stanton,  because  the  law  forbade  it ;  and  the  law  does  not  sanction,  much 
less  furnish,  means  for  its  own  violation ;  and  as  the  law  prohibited  and  made 
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criminal  the  end  which  the  order  of  removal  and  appointment  had  in  view,  it 
prohibited  and  made  criminal  the  use  of  any  and  all  means  for  the  accomplish- 
ment of  that  end.  It  rendered  all  acts  naturally  calculated,  and  all  attempts,  to 
commit  the  specific  offence  of  "removal"  criminal.  The  order  of  removal  and 
the  order  appointing  General  Thomas  were  alike  criminal ;  the  delivery  of  the 
paper  containing  them  to  General  Thomas  on  the  2 1st  of  February ;  the  direc- 
tion to  him  (p.  414)  to  deliver  it  to  Mr.  Stanton;  the  delivery  of  it  to  him ;  the 
direction  given  by  the  accused  to  General  Thomas  on  the  same  day  to  "  go  on 
and  take  charge  of  the  office  and  perform  the  duties"  (p.  422,)  after  Mr.  Stanton 
had  expressly  refused  to  surrender  it,  as  the  accused  was  informed  by  Thomas, 
(p.  433  ;)  the  continued  refusal  of  the  accused  to  recognize  Mr.  Stanton  officially 
as  the  lawful  Secretary  of  War  ;  and  his  open  recognition  of  an  intruder  vested 
with  no  legal  authority  as  such — these  facts,  fully  in  proof,  constitute  a  delib- 
erate attempt  to  consummate  the  offence  of  removal  mentioned  in  section  6  of 
the  act.  He  has  used  all  the  means  in  his  power,  short  of  actual  violence,  to 
turn  Mr.  Stanton  out,  and  the  proof  is  strong  that  he  meditated  force,  should 
other  means  fail ;  for  it  is  indeed  a  tax  upon  our  credulity  to  ask  us  to  acquit 
him  of  that  purpose,  while  we  know  the  unqualified  direction  he  gave  to  Thomas, 
to  "  go  on  and  take  charge  of  the  office  and  perform  the  duties,"  and  the  repeated 
threats  of  the  latter  to  "  break  down  the  door,"  to  "  kick  that  fellow  out,"  and 
his  scheme  of  obtaining  a  military  force  for  the  purpose  from  General  Grant. 
Considering  the  very  intimate  relations  then  and  still  existing  between  the 
accused  and  General  Thomas,  it  can  hardly  be  supposed  that  these  high-handed 
proceedings,  contemplating  actual  bloodshed,  could  have  been  wholly  without 
the  knowledge  and  sanction  of  the  accused,  whose  feelings  were  wrought  up  to 
a  high  pitch  of  resentment  and  hatred  towards  Mr.  Stanton. 

But  the  proof  is  perfectly  clear  and  convincing  that,  so  far  as  was  practicable 
for  him,  short  of  a  violent  expulsion  of  Mr.  Stauton  from  his  office,  he  had 
already  incurred — boldly,  audaciously,  defiantly  all  the  guilt  of  removing 
and  putting  the  Secretary  out  of  his  office.  And  I  cannot  doubt  that  under 
an  indictment  for  the  specific  crime  of  removing  him  contrary  to  the  pro- 
visions of  the  act  he  would  be  held  to  have  committed  the  offence.  For,  having 
done  all  in  his  power  to  commit  it,  proving  by  his  own  acts  that  he  has,  so  far 
as  he  is  concerned,  committed  it,  and  confessing  in  his  plea,  as  he  not  only  con- 
fesses but  claims  in  his  answer  to  the  impeachment,  (p.  27,)  that  his  two  orders 
actually  accomplished  it  and  installed  the  intruder,  would  not  a  court  of  justice 
hold  that  the  crime  was  complete?  Would  it  uot  hold  that  inasmuch  as  title 
to  the  office  rests  in  and  wholly  consists  of  the  law,  that  it  cannot  be  dissolved 
and  destroyed  but  in  accordance  with  the  law  ?  and  that  therefore  no  person  can 
be,  technically  and  strictly  speaking,  "  removed  "  at  all  by  any  other  person  so 
as  to  divest  him  of  his  title.  Would  it  not  hold  that  the  word  "  removal "  in 
the  sixth  section  must  not  be  construed  as  implying  a  legal  divestiture  of  the 
title,  as  it  was  understood  in  former  statutes  and  the  old  practice  of  the  Execu- 
tive, but  any  act,  done  with  or  without  force,  evincing  a  purpose  to  prevent  the 
incumbent  from  holding  and  enjoying  his  office  during  its  fixed  term  as  provided 
in  section  four  of  the  act,  or  until  a  successor  shall  have  been  appointed  by  and 
with  the  advice  aud  eonsent  of  the  Senate  as  provided  in  section  one  ?  If  the 
word  "removal"  is  to  be  taken  in  the  sense  of  "amotion  from  office"  by 
which  the  title  is  dissolved,  then  it  is  obvious  the  crime  canpot  be  committed  ;  for 
as  it  is  the  law  alone  that  binds  or  attaches  the  office  to  the  incumbent,  the  liga- 
ment cannot  be  severed  but  by  the  law,  and  no  man  can  make  or  annul  a  law, 
nor,  consequently,  commit  this  technical  crime  of  "  removal." 

Surely  the  expressions,  "  appointment,  employment,  made,  had;  or  exercised, 
contrary  to  the  provisions  of  this  act,  and  the  making,  signing,  sealing,  counter- 
signing or  issuing  of  any  commission  or  letter  of  authority  for  or  in  respect  to 
such  appointment  or  employment,"  connected  with  the  term  removal  in  the 
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same  section,  cannot  be  construed  as  implying  legal  and  effectual  appointments, 
&c,  but  must  imply  mere  attempts  in  those  forms  to  confer  the  legal  title  to  an 
office.  It  is  too  plain  for  argument  that  the  attempt  merely  to  confer  it  is 
punishable,  not  the  actual,  legal  bestowment,  which  is  rendered  impossible  by 
the  penal  clause  prohibiting  it,  and  section  one,  which  also  prohibits  it. 

If,  then,  the  words  "appointment,"  "commission,"  equally  technical,  must  be 
construed  as  mere  attempts  to  expel  an  officer  contrary  to  the  statute,  it  is  equally 
obvious  that  the  word  "  removal "  must  have  the  same  meaning  and  effect,  for  if 
the  meaning  I  am  resisting  be  adopted  the  whole  statute  becomes  nugatory. 

The  construction  I  am  combatting  makes  the  act  self-contradictory,  for  while 
the  first  section  says  "  every  person  shall  continue  to  hold  his  office,"  &c„  the 
sixth  section  is  made  practically  to  say  that  he  may  be  removed ;  that  is,  he 
may  be  divested  of  the  office,  and  lose  it  by  a  removal  before  the  allotted  time. 

It  seems  to  me,  therefore,  that  the  true  practical  construction  to  be  given  the 
term  is  such  as  I  have  above  indicated.  That  such  is  its  popular  sense  I  need 
not  take  time  to  argue.  What  has  ever  been  understood  to  be  a  removal  from 
office  has  been  nothing  more  than  the  issuing  of  a  formal  order  for  that  purpose 
by  some  officer  having  or  claiming,  as  the  accused  now  does,  to  have  the  power, 
and  I  cannot  doubt  but  that  the  offence  under  the  statute  was  complete  the 
moment  the  order  was  served  on  Mr.  Stanton.  The  Senate  assuredly  so 
thought,  when  in  their  resolution  of  February  21,  p.  148,  they  declared  in 
answer  to  Mr.  Johnson's  message  announcing  that  he  had  removed  Mr.  Stanton, 
"  that  under  the  Constitution  and  laws  of  the  United  States  the  President  has 
no  power  to  remove  the  Secretary  of  War,  and  designate  any  other  officer  to 
perform  the  duties  of  that  office  ad  interim"  It  was  that  order  of  removal  that 
the  Senate  thus  condemned,  as  being  contrary  to  the  Constitution  and  laws  of 
the  United  States,  not  the  legal  and  actual  removal  of  the  Secretary,  for  we  held 
that  he  was  in  office,  notwithstanding  the  order,  holding  in  virtue  of  the  Con- 
stitution and  of  the  tenure-of-office  act  of  March  2,  1867. 

I  think,  therefore,  the  House  of  Representatives  might  properly  and  legally 
have  charged  Mr.  Johnson  with  having  "  removed  "  Mr.  Stanton,  describing  the 
offence  in  the  language  of  the  statute,  instead  of  charging  him  with  having 
unlawfully  issued  the  order  with  intent  to  violate  the  act  and  the  further  intent 
to  remove  Mr.  Stanton,  as  is  done  in  the  first  article. 

The  first  article  may,  in  my  opinion,  and  should,  be  regarded  as  charging  that 
the  accused  actually  committed  the  offence  of  a  removal  from  office  of  Mr.  Stan- 
ton ;  for  his  order  and  other  acts,  in  proof,  are,  in  the  popular  mind,  all  that  is 
meant  by  the  term  "  removal  "  in  the  statute  ;  and  I  therefore  regard  this  article 
as  framed  directly  upon  the  statute,  charging  that  the  accused  removed  Mr. 
Stanton  contrary  to  it. 

I  add  that,  even  without  the  statute,  I  look  upon  the  act  as  a  plain  violation 
of  the  Constitution  of  the  United  States,  a  violation  of  his  oath  to  take  care 
that  the  laws  be  faithfully  executed,  and  therefore  an  impeachable  offence. 
Committed  under  the  grave  circumstances  in  evidence,  I  need  go  no  further  to 
find  him  guilty  of  the  highest  crime  and  misdemeanor  he  can  commit,  for  it  is 
an  undisguised  attempt  to  subvert  the  legal,  constitutional,  and  popular  character 
of  our  government — one  which  no  true  friend  of  the  government  can  wink  at — 
a  step  towards  autocracy  and  absolutism — an  effort  to  strip  the  Senate  of  all 
effectual  power  over  appointments  to  office,  and  carrying  with  itself,  if  unrebuked 
and  unpunished,  imminent  danger  of  further  fundamental  changes  towards  cor- 
ruption and  despotism.  The  power  of  impeachment  alone  is  left  to  the  people 
to  ward  off  the  peril  and  to  vindicate  the  popular  character  of  their  government. 
Never,  in  my  judgment,  was  there,  in  our  country,  an  occasion  so  imperatively 
demanding  its  exercise. 

But  if  the  first  article  be  regarded  only  as  an  attempt  to  commit  the  crime 
mentioned  in  the  sixth  section  of  the  act,  it  is  obviously  sustainable  by  the 
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rules  of  law.  No  principle  is  better  settled  than  that  an  attempt — not,  indeed, 
a  mere  intention  not  evinced  by  any  act — but  any  act  or  endeavor  to  accom- 
plish and  bring  about  the  commission  of  an  offence,  is  itself  a  misdemeanor. 
Professor  Greenleaf,  in  his  excellent  Treatise  on  Evidence,  (vol.  3,  p.  4,)  lays 
down  the  principle,  derived  from  numerous  adjudged  cases,  that  "  the  attempt 
to  commit  a  crime,  though  the  crime  be  but  a  misdemeanor,  is  itself  a  misde- 
meanor. And  to  constitute  such  an  attempt  there  must  be  an  intent  that  the 
crime*  shall  be  committed  by  some  one,  and  an  act  done  in  pursuance  of  that 
intent." 

This  doctrine  is  fully  sustained  by  the  following  English  and  American  cases  : 

Reg.  vs.  Meredith,  8  0.,  and  P.  5S9  ;  Rex  vs.  Higgins,  2  E  ,  5,  17,  21  ; 
Commonwealth  vs.  Harrington,  3  Pick.,  26  ;  Rex  vs.  Vaughan,  4  Burr.,  2494 ; 
State  vs.  Avery,  7  Conn.,  266. 

Many  other  cases  might  be  cited  affirming  the  same  salutary  doctrine.  Mr. 
Russell,  in  his  Treatise  on  Crimes,  (vol.  1,  pp.  45-'6,)  lays  down  the  same  doc- 
trine, and  it  is  of  daily  application  in  the  administration  of  justice. 

,  Commenting  upon  and  vindicating  it  from  doubts  and  objections,  Lord  Kenyon 
said  in  one  of  the  cases  cited  that  he  regarded  a  denial  of  it  as  a  "  slander  upon 
the  law."     ' 

Did,  then,  Mr.  Johnson  cherish  the  intention  to  turn  Mr.  Stanton  out  of  office 
contrary  to  the  provisions  of  the  act  I  In  his  answer  he  tells  us  that  he  did, 
and  that  he  issued  the  orders  in  question  with  that  intent.  The  other  acts  of 
his,  not  evidenced  in  writing,  prove  the  same  thing.  He  entertained  that  inten- 
tion and  did  those  acts,  tending  to  and  designed  for  that  sole  purpose,  in  order 
to  remove  Mr.  Stanton  from  his  office  against  his  will  and  contrary  to  the  plain 
commands  of  the  law. 

There  can  be  but  one  conclusion.  He  incurred  the  guilt,  and  under  the  first 
article  I  therefore  pronounce  him  guilty,  whether  the  article  he  regarded  as 
founded  directly  upon  the  statute  or  as  charging  the  common  law  misdemeanor 
of  attempting  to  commit  the  statutory  offence. 

The  second  article  of  the  impeachment  charges  the  accused  with  having  issued 
and  delivered  to  General  Thomas  the  order  of  February  21,  authorizing  and 
empowering  him  to  act  as  Secretary  of  .War  ad  interim,  and  directing  him 
"  immediately  to  enter  upon  the  discharge  of  the  duties  pertaining  to  that  office," 
there  being  no  vacancy  in  the  office. 

This  was  too  plainly  to  be  debated,  a  "letter  of  authority"  to  Thomas,  and 
an  obvious  violation  of  the  sixth  section  of  the  tenure-of-office  act.  No  one  can 
doubt  it.  The  section  provides  that  the  "making,  signing,  sealing,  counter- 
signing or  issuing  of  any  *  *  *  letter  of  authority" — not  conferring  the 
office  but — "  for  or  in  respect  to  any  such  appointment  or  employment,  shall  be 
deemed  and  is  hereby  declared  to  be  a  high  misdemeanor." 

This  was  an  open,  deliberate,  undisguised  commission  of  the  offence ;  and  if 
this  statute  is  not  totally  void  and  inoperative  for  unconstitutionality,  mere  waste 
paper,  the  accused  must  be  found  guilty  under  tjiis  article. 

The  idea,  so  strongly  pressed  upon  us  by  the  counsel  for  the  accused,  that 
this  letter  of  authority  as  well  as  the  order  removing  Mr.  Stanton  are  to  be 
treated  as  innocent  acts,  on  the  pretence  that  they* were  done  merely  to  obtain 
the  decision  of  the  Supreme  Court  as  to  the  constitutionality  of  the  statute,  is 
out  of  place  on  this  trial.  Notwithstanding  such  intention,  if  it  existed,  the 
offence  was  nevertheless  actually  committed,  and  the  sole  issue  the  Senate  has 
to  try  is  whether  it  was  in  fact  knowingly  committed,  not  whether  the  motives 
that  led  to  it  were  one  thing  or  another.  To  excuse  or  justify  the  intelligent 
commission  of  an  offence  on  the  ground  that  the  motive  was  good  would  be 
monstrous  indeed.  It  would  be  to  set  aside  the  whole  penal  code  at  once  and 
permit  every  bad  man  and  many  good  men  to  be  judges  in  their  own  case. 
Society  could  not  exist  under  such  a  puerile  and  capricious  system.     Besides, 
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tliis  motive,  which  the  evidence  places  rather  in  the  light  of  an  after-thought 
than  a  ruling  design  accompanying  and  coeval  with  his  resolution  to  remove  Mr. 
Stanton,  was  properly  to  be  addressed  to  the  House  of  Representatives  in  order 
to  prevent  the  finding  of  the  impeachment  It  was,  if  of  any  weight  at  all, 
matter  of  mitigation  and  excuse  for  committing  the  offence,  and  naturally 
addressed  itself  to  the  discretion  of  that  body  upon  the  question  whether  upon 
the  whole  it  was  worth  while  to  bring  him  to  trial ;  for  surely  it  has  no  tendency 
to  prove  that  he  did  not  knowingly  and  wilfully  commit  the  offence.  We  can- 
not, therefore,  sitting  in  our  judicial  capacity  and  acting  on  our  oath  to  decide 
"  according  to  law,"  give  this  pretence  any  weight  in  determining  the  issue. 

The  House  had  the  constitutional  right  to  bring  the  accused  before  us  for 
trial.  We  are  to  try  him  according  to  the  law  and  the  evidence  which  the  law 
makes  applicable ;  and  the  House  and  the  people  in  whose  behalf  they  come 
before  us  have  a  right  to  demand  of  us  that  he  shall  be  so  tried ;  and  our  own 
oath  makes  it  equally  imperative  upon  us. 

The  third  article  charges  that  Mr.  Johnson  issued  the  order  to  General  Thomas 
without  authority  of  law  while  the  Senate  was  in  session,  no  vacancy  having 
happened  during  the  recess  of  the  Senate,  with  intent  to  violate  the  Constitu- 
tion of  the  United  States. 

This  article  distinctly  raises  the  question  whether,  while  the  Senate  is  in  ses- 
sion and  not  in  recess,  the  President  can  lawfully  under  the  Constitution  appoint 
to  an  office  without  the  advice  and  consent  of  the  Senate. 

I  have  already  shown  that  under  the  naked  Constitution  he  cannot  do  this, 
and  that  the  attempt  is  a  violation  of  his  oath. 

But  the  tenure-of-office  act  forbids  it,  by  declaring  in  the  first  section  that  an 
officer  appointed  by  and  with  the  advice  and  consent  of  the  Senate  "  shall  be 
entitled  to  hold  his  office  until  a  successor  shall  have  been  in  like  manner 
appointed  and  duly  qualified." 

This  provision  of  course  renders  Thomas's  appointment  unlawful,  for  there 
cannot  be  two  incumbents  lawfully  in  possession  of  the  office  of  Secretary  of 
War  at  the  same  time. 

But  it  is  sufficient  under  this  article  to  say  that  the  Constitution  itself  pro- 
hibited this  appointment  of  Thomas,  for  the  President  could  not  make  it  during 
the  session  of  the  Senate  without  their  advice  and  consent.  It  was  a  wilful 
attempt  to  usurp  the  powers  of  the  Senate,  and  therefore  a  gross  violation  of  a 
high  public  duty  attached  to  him  by  his  oath  of  office,  and  a  high  crime  tending 
towards  and  designed  to  accomplish  a  fundamental  and  dangerous  revolution  of 
the  government  in  this  respect. 

The  design  here  was  to  pass  the  office  absolutely  into  the  hands  of  Thomas 
for  him  to  hold  for  an  indefinite  period  of  time,  and  independently,  and  to 
enable  him  to  exercise  all  its  functions  as  freely  as  if  he  had  held  a  formal 
commission  with  the  consent  of  the  Senate ;  and  the  useless  Latin  phrase 
ad  interim  imparts  to  the  act  no  qualification  and  imposes  no  restraint  on  his 
powers.  Under  the  then  existing  circumstances  no  temporary  appointment 
could  be  made.  There  was  no  law  whatever  that  provided  for  it.  Mr.  Stanton 
was  not  absent  but  present  in  the  office ;  he  was  not  disabled  by  sickness  but 
was  in  full  health  ;  he  had  not  resigned  but  had  refused  to  do  so  ;  he  was  not  dead 
but  alive.  And  it  is  impossible  to  see  what  magic  significance  was  attached, 
or  could  be  attached,  to  the  words  ad  interim.  If  the  appointment  made  Thomas 
Secretary  of  War,  as  the  accused  claims,  then  his  tenure  was  at  the  President's 
pleasure  and  he  needed  no  confirmation,  and  was  to  hold  until  turned  out  by 
him ;  no  law  forbade  it,  and  the  Constitution,  as  construed  by  Mr.  Johnson, 
allowed  it. 

I  cannot,  therefore,  hesitate  to  find  him  guilty  under  the  third  article. 
~~*he  fourth,  fifth,  sixth,  and  seventh  articles  charge  substantially  but  one 
offence — that  of  conspiring  with  Thomas  unlawfully  to  prevent  Mr.  Stanton 
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from  remaining  in  the  office  of  Secretary  of  War  and  exercising  its  functions, 
and  unlawfully  to  seize  and  get  possession  of  the  property  of  the  United  States 
in  the  office. 

I  think  this  corrupt  and  unlawful  agreement  between  Mr.  Johnson  and 
Thomas  is  fully  made  out  by  the  evidence.  The  averment  of  the  means  by 
which  the  object  was  to  be  accomplished — whether  by  force,  fraud  or  intimida-  I 
tion — is  not  material.  It  is  the  agreement  entered  into  between  them  to  do  the  | 
unlawful  act — to  accomplish  the  forbidden  end — that  constitutes  the  crime. 
And  it  is  not  easy  to  see  how  this  agreement  could  be  more  clearly  proved. 
The  delivery  of  the  letter  of  authority  to  Thomas,  and  his  acceptance  of  the 
same ;  the  delivery  to  him  of  the  order  removing  Mr.  Stanton  and  the  delivery 
thereof  by  Thomas  to  Mr.  Stanton ;  the  demand  made  by  Thomas  for  posses- 
sion ;  Mr.  Stanton's  peremptory  refusal  and  order  to  Thomas  to  depart ;  his 
written  order  to  Thomas,  forbidding  him  to  issue  any  orders  as  Secretary  of 
"War;  the  report  of  this  demand  and  refusal  and  prohibitory  order  made  by 
Thomas  to  Mr.  Johnson,  and  the  deliberate  direction  given  by  the  latter,  after 
hearing  this  report  from  Thomas,  to  "  go  on  and  take  charge  of  the  office  and 
perform  its  duties," — all  which  things  happened  on  the  21st  of  February — 
and  the  second,  and  menacing,  demand  for  the  office  by  Thomas  on  the  next 
day — all  show,  as  clearly  as  human  conduct  can  show,  that  just  such  an  agree- 
ment was  entered  into  by  the  accused  and  Thomas. 

And  it  is  made  perfectly  clear  by  the  evidence  that,  but  for  the  resolute 
firmness  of  Mr.  Stanton,  that  agreement  would  have  been  carried  into  complete 
performance,  and  all  the  public  property  belonging  to  the  office  seized  and 
possessed  by  Thomas,  a  mere  intruder.  I  therefore  find  the  accused  guilty 
under  the  fourth,  fifth,  sixth,  and  seventh  articles  of  the  impeachment. 

The  eighth  article  differs  from  the  second  and  third  only  in  the  averment  that  the 
order  appointing  Thomas  was  issued  "with  intent  unlawfully  to  control  the  dis- 
bursements of  moneys  appropriated  for  the  military  service  and*  for  the  Depart- 
ment of  War." 

I  think  such  an  intention  fully  made  out  by  the  proofs.  General  Thomas 
himself  swears  in  his  direct  examination  (page  414)  that  when  the  accused 
appointed  him  he  remarked  that  he  (Mr.  Johnson)  was  "  determined  to  support 
the  Constitution  and  laws."  This  was  a  very  gratuitous,  idle  remark,  unless  it 
implied  a  design  to  do  something  unusual,  some  dash  against  the  legislation  of 
Congress,  which  he  so  much  disliked,  and  was,  of  course,  uttered  with  reference 
to  the  tenure-of-office  act,  which  was  the  only  means  by  which  Mr.  Stanton 
kept  the  place  he  then  designed  to  give  to  Thomas.  He  was  resolved  to  "sup- 
port," &c,  against  this  act,  and  the  declaration  was  an  invitation  to  Thomas  to 
aid  him  in  trampling  on  that  statute. 

On  his  cross-examination  (page  432)  General  Thomas  swears  the  President 
said  in  this  interview*  "  I  shaft  uphold  the  Constitution  and  the  laws,  and  I 
expect  you  to  do  the  same;"  and  adds,  "  I  said,  certainly,  I  would  do  it,  and 
would  obey  his  orders." 

This,  he  says,  was,  as  he  supposes,  "very  natural,  speaking  to  his  com- 
mander-in-chief."     i 

I  think  not.  To  my  mind,  this  strange  colloquy,  which  could  not  have  taken 
place  but  in  pursuance  of  Johnson's  unlawful  and  audacious  design,  a  design 
well  understood  by  Thomas,  evinces  unmistakably,  on  the  part  of  Thomas,  the 
supple  and  reckless  spirit  of  a  dependant  and  flatterer,  ready  and  willing  to  obey 
the  slightest  signal  of  the  hand  that  feeds  him.  It  is  an  assurance  to  Johnson 
that  he  is  his  tool,  and  will  obey  his  wishes  in  all  things.  Contrast  this  low 
sycophancy  with  the  manly  and  soldierly  demeanor  of  General  Emory  when 
he  repelled  the  suggestion  of  Mr.  Johnson  that  he  should  accept  orders  from 
him  directly,  and  that  the  requirement  of  the  act  of  1863  to  send  them  through 
the  General  of  the  army  was  unconstitutional  and  contrary  to  the  terms  of  his 
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commission  !  The  contrast  is  indeed  striking.  Thomas  is  already  debauched,  •* 
and  bows  pliantly  to  the  will  of  a  master !  and  had  he  got  possession  oftAhe 
War  Office  no  one  can  doubt  for  a  moment  that  he  would  have  disbursed  the 
moneys  of  the  department  in  obedience  to  Johnson'^oWers.  Of  course,  the 
employment  of  such  a  person  would  effectually  subject  the  public  moneys  to""  \ 
the  will  of  the  employer ;  and  there  seems  to  be  no  other  reason  or  motive  for 
employing  him  except  to  give  such  control  to  the  accused.  He  is  not  so  igno- 
rant as  not  to  have  foreseen,  from  all  he  heard  and  observed  at  that  critical 
moment,  that  a  military  force  would  have  to  be  employed  and  paid  in  order  to 
carry  out  his  design  of  ejecting  Mr.  Stanton  and  getting  control  of  his  office; 
and  he  claimed  the  right  to  control  it  in  all  respects.  Such  a  provision  natu- 
rally and  necessarily  suggested  to  his  designing  mind  the  acquisition  of  money 
to  pay  the  expenses  of  the  tremendous  experiment  he  meditated  ;  and  I  cannot 
doubt  that  the  employment  of  Thomas,  willing  as  he  was  to  obey  Mr.  Johnson's 
orders,  had  in  direct  object  the  control  of  those  moneys.  I  therefore  find  hfm 
guilty  under  the  eighth  article. 

As  to  the  ninth  article,  I  do  not  think  the  proof  sufficiently  clear  to  justify  me 
in  saying  that  the  accused  pronounced  the  act  of  1863,  requiring  him  to  transmit 
all  orders  through  the  General  of  the  army,  unconstitutional,  "witk  intent  thereby 
to  induce  said  Emory,  in  his  official  capacity  as  commander  of  the  department 
of  Washington,  to  violate  the  provisions  of  said  act,  and  to  take  and  receive, 
act  upon  and  obey,"  the  orders  of  Mr.  Johnson  not  thus  transmitted.  The 
conduct  of  Mr.  Johnson  towards  General  Emory  was  highly  censurable;  but  I 
do  not  think  that  particular  intention  is  fully  made  out.  The  evidence  raises 
a  suspicion  that  such  may  have  been  the  case,  but  is  consistent  with  the  sup- 
position of  the  absence  of  such  an  intention,  and  the  doubt  must  go  to  the  benefit 
of  the  accused. 

/As  to  the  tenth  article,  the  evidence  is  conclusive  that  the  accused  made  the 
popular  harangues  therein  set  forth.  The  essence  of  the  charge  Is  that  these 
*  discourses  were  "intended  to  set  asicle  the  rightful  authority  and  powers  of 
.Congress,  and  to  bring  the  Congress  of  the  United  States  into  disgrace,  ridicule, 
'hatred,  contempt,  and  reproach,  and  to  destroy  the  regard  and  respect  of  all 
the  people  of  the  United  States  for  their  authority." 

Mr.  Johnson  .was  the  lawful  President  of  the  United  States ;  one  of  hi3  sworn 
duties  was  to  "  take  care  that  the  laws  be  faithfully  executed."  The  thirty- 
ninth  Congress  was  a  lawful  Congress,  as  much  so  as  any  that  ever  sat.  They 
were'  elected  by  exactly  the  same  constituency*  who  elected  Mr.  Johnson 
Vice-President  in  1864.  Under  their  legislation  the  rebellion  was  put 
down,  and  Mr.  Johnson  himself,  as  military  governor  of  Tennessee,  had  aided 
actively  in  carrying  it  out,  and  had  had  the  benefit  of  the  joint  resolution  of  Feb- 
uary,  1865,  excluding  from  the  count  of  electoral  votes  for  President  and  Vice- 
President  those  cast  in  certain  of  the  States  in  rebellion.  It  did  not,  therefore, 
lie  in  his  mouth  to  deny,  directly  or  indirectly,  that  the  thirty -ninth  Congress 
was  a  valid,  constitutional  Congress.  None  but  such  as  contended  that  the  gov- 
ernment was  broken  up  by  the  secession  and  rebellion  of  the  eleven  States — 
that  is,  none  but  a  traitor,  could  consistently  and  decently'make  such  a  declara- 
tion. And  yet  he  says,  in  bil  18th  of  August  speech,  (referred  to  in  the  first 
specification,)  made  in  the  Executive  Mansion,  and  addressed  to  the  honorable 
senator  from  Maryland  (Mr.  Johnson)  and  others,  and  without  rebuke  or  reply 
from  that  learned  senator,  "  We  have  seen  hanging  upon  the  verge  of  the  gov- 
ernment, as  jt  were,  a  body  called,  or  which  assumes  to  be,  the  Congress  of  the 
United  States,  while,  in  fact,  it  is  a  Congress  of  only  a  part  of  the  States ;  " 
plainly  intimating  that  that  Congress  had  no  power  to  pass  laws  for  the  gov- 
ernment of  the  rebel  States,  and  were,  iu  fact  and  in  law,  incompetent  to  legis- 
late for  the  whole  country  ;  a  doctrine  that  openly  encouraged  sedition  and  dis- 
obedience to  the  laws  in  at  least  those  States,  if  not  in  all  others — the  laws 


IMPEACHMENT    OF   THE   PRESIDENT.  49 

which  he  alone,  of  all  the  people  of  the  United  States,  was  expressly  bound  by 
oath  and  the  Constitution  to  see  "faithfully  executed."  Suppose  a  judge  of  a 
State  court,  charged  with  administering  the  laws,  should  go  about  among  the 
people  and  tell  them  thus  openly  in  public  speech  that  the  legislation  of  the 
State  was  no  legislation — that  their  laws  were  all  void,  and  that  the  citizens 
were  not  under  obligation  to  obey  them — would  not  the  power  of  impeach- 
ment be  at  once  brought  to  bear  upon  him  ?  And  why?  Because,  entertaining 
such  opinions,  he  desecrates  his  office,  and  is  therefore  il\fit  longer  to  remain 
in  it.  Did  we  not  sustain  the  impeachment  against  Judge  Humphreys,  of  Ten- 
nessee, for  that  which  was  the  exact  equivalent  of  this  charge,  namely,  incul- 
cating in  a  public  speech  the  right  of  secession  from  the  Union  and  of  rebellion  ? 
What  did  he  say,  but  that  the  government  of  the  United  States  was  in  law  no 
government  for  the  seceded  States  1  He  had  committed  no  act  of  treason,  and 
the  only  proof  was  that  he  had  thus  spoken.  And  we  convicted  and  removed 
him  because  he  had  thus  spoken. 

The  second  and  third  specifications  contain  like  matter.  The  vulgar 
harangues  therein  recited  are  in  denial  of  the  legal  constitutional  validity  of  the 
statutes  passed  by  the  39th  Congress,  and  tend  directly  to  excite  sedition  and 
insurbordination  to,  and  disobedience  of,  those  laws,  the  speaker  being  himself 
specially  and  solely  charged  by  the  Constitution  with  the  official  duty  of  taking 
care  that  those  laws  shall  be  "  faithfully  executed."  He  assumes  a  position  in 
direct  antagonism  to  his  oath  and  his  duty.  He  himself  was  setting  the  example 
of  disobedience  to  the  laws,  and  encouraging  others  to  imitate  his  wicked  exam-' 
pie.  Does  the  law  impose  no  responsibility  for  wanton  conduct!  ike  this  1  May  a 
public  magistrate  deny,  contemn,  and  deride  the  duties  of  his  office  with  impu-. 
nity  1  His  counsel  say  ye3.  I  say  -no.  Society  must  be  protected  by  law, 
and  in  order  that  that  protection  may  exist  the  laws  must  be  respected  by  those 
charged  with  their  execution,  not  aspersed  and  trampled  upon. 

No  question  of  the  "freedom  of  speech"  arises  here.  It  is  not  because  he 
speaks  scoffingly  and  contemptuously  of  Congress  as  a  body ;  not  because  he 
dissents  from  their  legislation  merely  and  expresses  that  dissent;  not  because 
he  utters  against  them  the  false  and  malicious  calumny  that  the  New  Orleans 
riot,  which  he  calls  "another  rebellion,"  "had  its  origin  in  the  radical  Con- 
gress;" not  because  he  descends  to  the  low  business  of  lying  about  and  scan- 
dalizing them,  that  the  House  has  preferred  this  article  against  him,  but  because 
he  inculcates  the  idea  that  their  statutes  are  no  laws  and  not  to  be  respected  by 
the  people  as  laws,  and  because  he  openly  threatens  (in  his  St.  Louis  speech) 
to  "kick  them  out;  to  kick  them  out  just  as  fast  as  he  can  ;"  thus  distinctly 
conveying  the  threat  to  use  revolutionary  violence  against  that  Congress  and 
to  disperse  them.  It  was  an  open  threat  to  commit  treason.  And  yet  his 
counsel  tell  us  that  it  was  innocent  and  harmless. 

To  my  mind  the  tenth  article  charges  one  of  the  gravest  offences  contained 
in  the  impeachment.  The  feelings  of  the  whole  country  were  shocked  and  dis- 
gusted by  the  lawless  speeches  of  this  bully  President.  Men  and  women  alt 
over  the  land  hung  their  heads  in  shame,  and  the  wise  and  reflecting  saw  irr 
him  a  coarse,  designing,  and  dangerous  tyrant. 

I  vote  him  guilty  under  the  tenth  article,  and  under  each  of  the  three  specifi-'^ 
cations. 

As  to  the  eleventh  article,  it  charges  in  substance  that  he  attempted  to  pre- 
vent the  execution  of  the  tenare-of-office  act,  by  unlawfully  devising  means  to: 
prevent  Mr.  Stanton  from  resuming  the  functions  of  his  office,  and  to  prevent 
the  execution  of  the  said  clause  in  the  appropriation  act  of  1867,  and  the  recon- 
struction act  of  M^rch  2,  1867. 

In  finding  him  guilty  under  this  whole  article  I  only  consult  his  official 
record,  his  official  history,  and  the  other  facts  clearly  in  proof.     His   whole 
policy  has  been  that'the  reconstruction  act  was  both  improper  and  unconstitu- 
4  i  p — Vol.  iii 
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tional,  and  he  has  detested  the  thirty-ninth  and  fortieth  Congresses,  ^because 
they  have  been  of  an  opposite  opinion.  This  trouble  has  grown  out  of  his 
determination  to  govern  the  rebel  States  by  his  executive  decrees  in  defiance 
of  the  wishes  of  the  people  of  the  United  States  expressed  through  the  legisla- 
tion of  Congress  ;  in  other  words,  to  be  himself  the  ruling  power  in  this  regard. 
This  is  usurpation  and  tyranny,  and  I  think  it  ought  to  be  thus  met  and 
branded.  Our  position  as  the  first  free  nation  of  the  world  demands  it  at  our 
hands  ;  and  whatever  may  chance  to  be  the  result  of  this  trial,  whatever  may  be 
the  future  fortunes  of  those  who  are  now  sitting  in  judgment,  I  can  desire  no 
better  authenticated  claim  to  the  free  and  enlightened  approval  of  future  ages 
than  that  I  gave  my  vote  against  him  on  this  article  ;  nor  do  I  think  myself 
capable  of  any  act  that  would  shed  greater  honor  on  my  posterity  than  thus  to 
endeavor  to  vindicate  for  them  and  their  posterity  the  rights  of  a  free  and  inde- 
pendent people  governing  themselves  within  the  limits  of  their  own  free  Con- 
stitution. 


}5$tf^ 


lega 
r^wha 


Opinion-  of  Mr.  Senator  Johnson. 

Time  does  not  permit  an  examination  in  detail  of  the  several  articles  of 
impeachment.  I  content  myself,  therefore,  with  considering  the  legal  questions 
upon  which  the  most  of  them  depend. 

I.  For  what  can  the  President  be  impeached  1  If  the  power  was  given  with- 
out assigning  the  causes,  it  is  obvious  that  he  would  be  almost  wholly  dependent 
upon  Congress,  and  that  was  clearly  not  designed.  The  Constitution  conse- 
quently provides  that  impeachment  can  only  be  for  "treason,  bribery,  or  other 
high  crimes  and  misdemeanors."  For  no  act  which  does  not  fall  within  the 
legal  meaning  of  those  terms  can  impeachment  be  maintained.  Political  opinions, 
whatever  they  may  be,  when  not  made  crimes  or  misdemeanors,  are  not  the  sub- 
jects of  the  power.     If  any  such  opinions  can  be  legally  declared  crimes  or  mis- 

-"demeanors,  what  are  spoken,  no  matter  by  whom,  when  no  force  is  used  disturb- 
ing the  public  peace,  certainly  cannot  be,  such  legislation  being  prohibited,  not 
only  by  reason  of  the  absence  of  any  delegated  authority  to  Congress,  but 
because  that  department  is  expressly  prohibited  from  so  legislating  by  the  very 
terms  of  the  first  of  the  amendments  of  the  Constitution,  providing  that  "  Con- 
gress shall  make  no  law"  "abridging  the  freedom  of  speech."  This  guarantee 
extends  to  every  citizen,  whether  he  be  in  public  or  private  life.     Whatever  a 

("private  citizen  can  say  without  responsibility  to  Congress,  the  President  or  any 

j  other  official  can  say.  The  provision  is  intended  to  secure  such  freedom  to  all 
without  regard  to  official  station.  The  right  is  a  personal  one,  for  the  exercise 
of  which  there  is  no  responsibility.  It  is  secured  as  absolutely  to  every  person 
as  the  right  of  freedom  of  speech  is  secured  to  members  of  Congress  by  the  sixth 
section  of  the  first  article  of  the  Constitution,  which  says  that  "  for  any  speech 
or  debate  in  either  house  they  shall  not  be  questioned  in  any  other  place." 
Both  provisions  are  upon  the  theory,  proved  to  be  correct  by  history,  that  a  free 
government  is  ever  best  maintained  (if  indeed  it  can  be  maintained  without  it) 
by  such  unfettered  freedom.  Its  possession  by  others  than  members  of  Congress 
is  a  necessary  restraint  upon  that  department,  whilst  its  possession  by  its  mem- 
bers is  equally  necessary  to  a  proper  exercise  of  their  power.  In  both  instances 
the_right  is  placed  beyond  restraint. 

f  If  members  of  Congress  in  debate  assail  the  President  in  disparaging  and 
vituperative  language — if  they  charge  him  with  treason — a  violation  of  every 
duty — a  want  of  every  virtue,  and  with  every  vice;  if  thev  even  charge  him 
with  having  been  accessory  to  the  murder  of  his  lamented  predecessor — charges 
calculated  to  bring  him  "into  disgrace,"  "  hatred,"  "  contempt,  and  reproach" — 
they  are  exempt  from  responsibility  by  any  legal  proceeding,  because  "freedom 
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of  speech  and  debate"  is  their  right — how  can  it  be  fhnt  the  President  is  respon 
sible  for  the  speeches  alleged  to  have  been  made  by  him- at  the  places  and  times 
referred  to  in  the  tenth  and  eleventh  articles,  when  freedom  of  speech  is  equally 
secured,  to  him  1  That  such  speeches,  whether  made  by  members  of  Congressor 
the  President,  are  in  bad  taste,  and  tend  to  disturb  the  harmony  which  should 
prevail  between  the  two  departments  of  the  government,  may  be  conceded,  but 
there  is  no  law  making  them  crimes  or  misdemeanors.  This  was  attempted  to 
be  done,  as  far  as  printed  publications  were  concerned;  .by.. the  second  section  of 
the  act  of  the  14th  of  July,  1798,  (the  sedition  act.)  The  constitutionality  of  £; 
that  law  was  denied  by  many  of  the  most  eminent  men  of  the  day,  and  the  party 
which  passed  it  was  driven  from  power  by  an  overwhelming  majority,  ot  the 
people  of  the  country,  upon  the  ground  that  it  palpably  violated  the  Con- 
stitution. By  its  own  terms,  it  was  to  continue  but  for  a  brief  period,:  and  no 
one  in  or  out  of  Congress  has  ever  suggested  its  revival.  But  the  passage  oi 
the  act  proves  that  without  such  a  law  oral  speeches  or  written  publications  in 
regard  to  any  department  of  the  government  are  not  criminal  offences. 

If  these  views  be  sound,  the  articles  which  charge  the  President  with  having 
committed  a  high  misdemeanor  by  the  speeches  made  in  Washington,  St.  Louis, 
and  Cleveland,  in  1SG2,  are  not  supported — first,  because  there  is  no  law  which 
makes  them  misdemeanors;  and,  second,  because  if  there  was  any  such  law  it 
would  be  absolutely  void. 

II.  That  the  terms  crimes  and  misdemeanors  in  the  quoted  clause  mean  legal 
crimes  and  misdemeanors  (if  there  could  be  any  doubt  upon  the  point)  is  further 
obvious  from  the  provision  in  the  third  section  of  the  first  article  of  the  Consti- 
tution, that,  notwithstanding  the  judgment  on  impeachment,  the  party. is  ]ia.hlp, 
to  "indictment,  trial,  judgment,  and  punishment  according  to  law."  This  proves 
that  an  officer  can  only  be  impeached  for  acts  for  which  he  is  liable  to  a  criminal 
prosecution.  Whatever  acts,  therefore,  could  not  be  criminally  prosecuted  unjier. 
the  general  law  cannot  be  the  grounds  of  an  impeachment.  Nor  is  this  doctrine 
peculiar  to  the  United  States.  It  was  held  in  the  case  of  the  impeachment  of 
Lord  Melville,  as  far  back  as  1806,  and  has  never  since  been  judicially  contro- 
verted in  England.  The  charges  in  that  case  were  the  alleged  improper  with- 
drawal and  use  of  public  funds  intrusted  to  him  as  treasurer  of  the  navy.  By 
the  managers  it  was  contended  Aiat  these  were  by  law  crimes  and  misdemeanors, 
and  denied  by  his  lordship's  counsel.  The  impeachment  evidently  turned  upon 
the  decision  of  the  question.  The  opinion  of  the  judges  was  requested  by  the 
House  of  Lords,  and  their  answer  was,  that  they  were  not  crimes  or  misde- 
meanors, and  his  lordship,  on  a  vote,  in  the  aggregate  upon  all  the  articles,  of 
1,350,  was  acquitted  by  a  majority  of  824. 

III.  Are,  then,  the  acts  alleged  in  the  first  eight  articles  crimes  and  misde- 
meanors ? 

1.  Are  they  so  independent  of  the  actual  intent  with  which  they  were  done  ? 

2.  If  not,  are  they  without  criminality  because  of  such  actual  intent? 

I.  The  acts  charged  are  the  orders  of  the  President  of  the  21st  of  February, 
1868,  removing  Mr.  Stanton  as  Secretary  of  War,  and  appointing  General 
Thomas  as  Secretary  ad  interim.  The  President's  authority  for  the  first,  his 
counsel  contend,  is  vested  in  him  by  the  Constitution,  and  not  subject  to  the 
power  of  Congress ;  and  that  if  it  was,  and  Congress  had  a  right  to  pass  the 
act  of  the  2d  of  March,  1867,  "regulating  the  tenure  of  certain  civil  offices," 
that  act  did  not  take  from  him  the  power  to  remove  Mr.  Stanton.  I  will  con- 
sider the  second  question  first.  What,  then,  in  regard  to  Mr.  Stanton  is  the 
true  construction  of  that  act  ?  Did  it  leave  the  President's  right  to  remove  him 
as  he  possessed  it  before  the  act  was  passed  ?  With  all  respect  to  the  contrary 
opinion,  I  think  that  it  clearly  did. 

Without  referring  now  to  the  different  views  entertained  by  the  House  of 
Representatives  and  the  Senate  as  to  the  propriety  of  including  cabinet  officers 
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•within  tbe  restriction  which  the  law  imposes  upon  the  President  in  relation  to 
other  civil  officers,  it  seems  to  me  to  be  perfectly  clear,  from  the  language  of  the 
act  itself,  that  Mr.  Stantonk  case  is  not  within  such  restriction.  In  the  first 
place,  the  title  of  the  act- MSBte  regulation  of  the  tenure  of  certain  (not  of  all) 
civil  offices.  In  the  second,  the  tenure  prescribed  in  the  body  of  the  first  section 
is,  that  every  person  holding  a  civil  office  under  an  appointment  made  by  the 
President,  with  the  advice  and  consent  of  the  Senate,  and  who  has  duly  qualified, 
is  to  hold  his  office  until  Ins  successor  shall  in  like  manner  be  appointed  and 
qualified.  If  the  law  sfopped  here,  the  cabinet  would  be  embraced  and  hold 
by  the  same  tenure.  But  from  this  tenure  certain  exceptions  are  made.  The 
concluding  part  of  the  section  is  in  these  words  :  "  except  as  herein  otherwise 
provided."  These  latter  words  mean  the  same  thing  as  if  they  were  in  the 
ning,  instead  of  the  close  of  the  section.  Place  them  in  the  beginning  and 
no  one  *mild  doubt  their  meaning. 

It  would  then  be  clear  that  it  was  not  the  purpose  to  prescribe  the  tenure  of 
all  officers  appointed  by  the  President  with  the  consent  of  the  Senate,  and  that 
in  regard  to  some  a  different  one  was  to  be  provided.  If  this  be  right,  and  I  do 
not  see  that  it  can  be  questioned,  it  follows  that  whatever  tenure  is  differently 
prescribed  as  to  other  offices,  these  are  not  to  be  held  by  the  tenure  in  the  first 
section.  Immediately  succeeding  the  words  of  exception  before  quoted,  follows 
the  provision  to  which  the  exception  refers,  "  that  the  Secretaries  of  State,  of 
the  Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General, 
and  the  Attorney  General,"  are  to  hold  by  a  different  tenure  from  that  before 
defined.  And  this  is,  that  they  are  to  "  hold  their  offices  respectively  for  and 
during  the  term  of  the  President  by  whom  they  may  have  been  appointed,  and 
for  one  month  thereafter,"  subject,  of  course,  to  removal  by  the  President,  with 
the  approval  of  the  Senate.  That  this  proviso  withdraws  the  offices  specially 
enumerated  from  the  operation  of  the  enacting  clause  cannot  be  doubted.  It 
has  the  same  effect  in  this  regard  as  if  it  had  been  the  first  section  of  the  act 
instead  of  a  proviso  to  that  section..  If  it  had  been  itself  the  first  section,  and 
what  is  now  the  first  section  without  the  proviso  had  been  the  second,  then  all 
would  admit  that  the  tenure  of  office  provided  by  the  first  section  as  it  stands 
would  have  nothing  to  do  with  the  tenure  of  cabinet  officers.  In  other  words, 
that  it  was  the  object  of  the  act  to  assign  to  these  offices  a  tenure  entirely  dis- 
tinct from  that  assigned  to  other  civil  offices. 

The  only  inquiry  that  remains  is,  what  is  the  tenure  by  which  cabinet  officers 
hold  their  places  1  That  they  are  not  to  hold  them  for  an  unlimited  period  is 
evident.     What,  then,  is  the  limitation  of  their  title  1 

I.  It  commences,  necessarily,  with  the  date  of  their  appointments. 

II.  It  expires  at  "  the  end  of  the  teim  of  the  President  by  whom  they  may 
have  been  appointed,"  and  one  month  thereafter.  Mr.  Stanton  was  appointed 
by  President  Lincoln  during  his  first  term,  by  and  with  the  advice  and  consent 
of  the  Senate.  By  virtue  of  that  appointment,  and  by  that  alone,  he  was  com- 
missioned. He  never  received  any  other  appointment  or  commission.  If  the 
act  of  the  2d  of  March,  1867,  had  passed  during  Mr.  Lincoln's  first  term,  and 
was  constitutional,  Mr.  Stanton's  term  of  office  would  have  expired  at  the  end 
of  one  month  succeeding  the  termination  of  Mr.  Lincoln's  first  term,  with  no 
f£th£r>  right  afterwards  to  the  office  than  in  the  nature  of  a  tenancy  at  sufferance. 

The  title  which  he  could  claim  under  the  act  of  1867  has  long  since  ended. 
/To  enable  him  to  hold  the  office  against' the  wish  of  the  President,  by  whom  he 
I  was  not  appointed,  in  my  judgment,  would  be  a  palpable  violation  of  the  law, 
equally  inconsistent  with  its  language  and  its  object.  Inconsistent  with  its 
language,  because  that  says  that  the  office  is  to  be  held  "  for  and  during  the 
term  of  the  President  by  whom"  he  was  appointed,  ancl.  Mr.  Lincoln's  term 
necessarily  terminated  with  his  life.  Inconsistent  with  its  object,  because  that 
clearly  is  to  leave  a  President  who  comes  into  office  at  the  termination,  by  what- 
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ever  cause,  of  the  term  of  his  predecessor,  the  unfettered  right  at  the  eud  of  one 
month  after  such  termination  to  select  his  own  cabinet. 

If  the  propriety  (conceding  Congress  to  have  the  power)  be  admitted  of  denying 
to  the  President  the  right  exercised  by  all  of  his  predecessors  of  removing  a 
cabinet  officer  at  pleasure,  it  would  seem  to  be  most  improper  and  impolitic  in 
regard  to  any  such  officer  not  appointed  by  himself.  Responsible  for  the  preser- 
vation of  the  Constitution,  and  the  faithful  executions  of  the  laws,  nothing 
could  be  more  unjust  and  unwise  than  to  force  upon  him  a  cabinet  in  whom  he 
might  have  no  confidence  whatever,  either  for  want  of  integrity  or  capacity,  or 
both,  and  in  whose  selection  he  had  no  choice. 

III.  If  there  could  be  any  doubt  that  the  construction  I  give  to  the  act  is  cor- 
rect, it  would  be  removed  by  the  explanation  of  Senators  Sherman  and  Williams, 
members  of  the  committee  of  conference  on  the  part  of  the  Senate,  when  making 
their  report.  The  Senate  had  by  two  votes  decided  that  cabinet  officers  should, 
as  always  before,  hold  their  places  at  the  pleasure  of  the  President,  and  that 
such  was  evidently  the  design  of  Congress  when  organizing  the  several  depart- 
ments. The  Senate,  therefore,  excluded  them  altogether  from  the  provisions  of  the 
bill^  but  the  House  insisted  upon  including  them.  It  was  this  difference  between 
the  two  houses  which  the  conference  committee  was  appointed  to  settle.  In 
making  the  report,  Mr.  Sherman  stated  that  to  include  them  would  in  his  opinion  \ 
be  practically  unimportant,  because  "  No  gentleman,  no  man  with  any  sense  of 
honor,  would  hold  a  position  as  a  cabinet  officer  after  his  chief  desired  his  removal; 
and,  therefore,  the  slightest  intimation  on  the  part  of  the  President  would  always 
secure"  his  resignation.  And  he  added,  that  by  the  proposition  of  the  commit- 
tee, such  an  officer  would  hold  "  his  office  during  the  life  or  the  term  of  the 
President  who  appointed  him"  and  that  "  if  the  President  dies  the  cabinet  goes 
out  ;  if  the  President  is  removed  for  cause  by  impeachment,  the  cabinet  goes  out; 
at  the  expiration  of  the  term  of  the  President's  offide  the  cabinet  goes  out;  so  that 
the  government  will  not  be  embarrassed  by  an  attempt  by  a  cabinet  officer  to  hold 
on  to  his  office,  despite  the  wish  of  the  President  or  a  change  in  the  presidency" 
And  that  this  provision  obviated  "  the  great  danger  that  might  have  arisen  from 
the  bill  as  it  stood  amended  by  the  House" 

Mr.  Williams  said  that  the  House  by  its  amendment  had  placed  "  the  heads 
of  departments  on  the  same  footing  with  other  civil  officers,  and  provided  that 
they  should  not  at  any  time  be  removed  without  the  advice  and  consent  of  the 
Senate;"  that  this  was  objected  to,  because  when  "  a  new  President  came  into 
office  he  might  be  compelled  to  have  a  cabinet  not  of  his  own  selection;"  and  that 
the  amendment  proposed  by  the  committee  was,  "  that  when  the  term  of  office 
expires  the  offices  of  the  members  of  the  cabinet  shall  also  expire,"  at  the  end  of  one 
month  thereafter.  He  further  added,  that  "  the  report  of  the  committee  is  intended 
to  put  the  heads  of  departments  upon  the  same  footing  with  all  the  other  officers 
named  in  the  bill,  with  this  exception,  that  their  terms  shall  expire  when  the 
term  of  office  of  the  President  by  whom  they  were  appointed  expires;  that  is  the 
effect  of  the  jjrovision  "  Relying  upon  these  statements,  the  Senate  adopted  the 
report  of  the  committee,  and  the  bill  passed  with  the  proviso.  No  senator  inti- 
mated that  these  gentlemen  had  not  placed  a  proper  construction  upon  the  pro- 
viso and  consequently  no  senator  suggested  that  the  then  members  of  the  cabinet 
of  the  President  who  were  not  appointed  by  him,  but  by  Mr.  Lincoln,  were 
either  within  the  protection  of  the  body  of  the  section  or  of  the  proviso,  and  I 
do  not  think  I  am  mistaken  in  the  impression  that  the  bill  could  not  have  been 
passed  by  the  Senate  without  the  understanding  that  Messrs.  Sherman  and 
Williams  were  right  in  their  interpretation  of  it. 

It  also  appears  by  the  President's  message  of  the  12th  of  December,  1867, 
given  in  evidence  by  the  managers,  that  it  was  construed  in  the  same  way  by 
every  member  of  the  cabinet,  Mr.  Stanton  included.  That  gentleman  being 
appointed  by  Mr.  Lincoln  and  not  by  Mr.  Johnson,  his  tenure  of  office  ended  one 
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mouth  succeeding  the  death  of  the  former.  In  the  language  of  Mr.  Sherman, 
■when  the  President  who  appoints  a  cabinet  officer  "  dies,"  the  officer  "  goes  out." 
How,  then,  can  the  Senate  convict  the  President  of  having  criminally  violated 
the  act  in  question,  when  what  he  did  in  relation  to  Mr.  Stanton  was  not  within 
the  prohibition  of  the  act,  according  to  the  interpretation  put  upon  it  at  the  time 
it  was  being  passed  by  the  Senate  itself;  and  yet  this  they  will  do  if  they  find 
him  guilty  upon  the  articles  which  relate  to  his  attempt  to  remove  Mr.  Stanton 
on  the  21st  of  February,  ISGS. 

IV.  Did  the  President  commit  a  crime  or  misdemeanor  by  his  order  of  the 
21st  of  February,  1S6S,  appointing  General  Thomas  Secretary  ad  interim? 
That  appointment  forms  the  subject  of  the  charges  in  the  second,  third,  and 
eighth  articles.  If  I  am  right,  that  Mr.  Stanton  was  not  within  the  protection 
of  the  act  of  lSG7,and  coukl  be  removed  at  pleasure  by  the  President,  then  the 
legal  effect  of  his  order  of  the  21st  of  February  worked  a  removal,  and  of  course 
made  a  vacancy  in  that  department. 

There  being  a  vacancy,  had  not  the  President  a  right  to  fill  it  by  an  ad  interim 
appointment?  If  he  had,  the  articles  in  question  are  unsupported.  1.  Inde- 
pendent of  legislation,  the  President  being,  with  a  few  exceptions,  vested  \tfith 
the  executive  power  of  the  government  and  responsible  for  the  faithful  execu- 
tion of  the  laws,  he  must  have  the  power  by  implication  to  provide  against  their 
temporary  failure.  And  if  this  be  so,  then,  upon  the  occurrence  of  a  vacancy  in 
office,  which,  if  not  at  once  supplied,  will  cause  such  a  failure,  he  must  have  the 
right  to  guard  against  it.  2.  But  there  is  legislation  which,  in  my  judgment, 
clearly  gives  him  the  power  to  make  the  appointment. 

On  the  contingency  "  of  the  death,  absence  from  the  seat  of  government,  or 
sickness  of  the  Secretary  of  State,  Secretary  of  the  Treasury, x>r  of  the  Secretary 
of  War,"  &c,  the  President,  \>y  the  act  of  the  8th  of  May,  1792,  section  eighth, 
was  authorized  to  appoint  any  person  or  persons  to  perform  the  duties  of  the 
said  offices  respectively  "  until  a  successor  be  appointed,  or  until  such  absence  or 
inability  by  sickness  shall  cease." 

This  act  provided  for  a  vacancy  caused  by  death  in  either  of  the  three  depart- 
ments named,  and  not,  for  one  produced  by  any  other  cause.  A  vacancy,  there- 
fore, arising  from  resignation  or  removal  or  expiration  of  term  of  office  was  not 
provided  for.  The  omission  was  supplied  by  the  act  of  the  13th  of  February, 
179o,  which  gives  the  President  the  same  authority  in  the  case  of  a  vacancy, 
however  produced.  Like  the  act  of  1792,  it  is  confined  to  the  State,  Treasury, 
and  War  Departments,  and  differs  from  it  in  limiting  the  authority  to  a  period 
of  six  months  succeeding  the  vacancy.  Both  laws  left  unprovided  for  vacancies 
cturiing  in  the  other  departments/  But  it  appears  by  the  evidence  that  such 
appointments  were  made  by  all  the  predecessors  of  Mr.  Johnson  in  the  depart- 
ments not  included  within  the  acts  referred  to,  as  well  as  i»  those  that  were 
included.  And  there  is  nothing  to  show  that  their  validity  was  at  any  time 
questioned  by  Congress.  On  such  an  appointment  by  President  Buchanan  of 
Judge  Holt  to  the  War  Department,  made  during  the  session  of  the  Seriate,  a 
resolution  was  passed  calling  upon  him  to  state  the  authority  under  which  he 
acted.  This  he  did  by  the  message  of  January  15,  1861.  In  that  message 
many  instances  are  mentioned  of  appointments  of  the  kind  in  all  the  departments, 
as  well  during  the  session  as  in  the  recess  of  the  Senate ;  and  from  that  time  to 
this  impeachment  the  authority  of  the  President  had  been  considered  established. 

F6r  the  appointment  of  Thomas,  then,  the  President  had  the  example  of  all 
of  his  predecessors. 

"TFo  hold  that  he  committed  a  crime  or  misdemeanor  in  making  it  would,  I  think, 
shock  a  proper  sense  of  justice,  and  impute  to  every  President,  from  Washington 
to  Lincoln,  offences  for  which  they  should  have  been  impeached  and  removed 
from  office.  Such  an  imputation  could  not  fail  to  meet  the  severe  rebuke  and 
condemnation  of  the  country.     But  it  is  said  that  the  act  of  1795  was  repealed 
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by  that  of  the  20th  of  February,  1863.  This  seems  to  me  a  palpable*  error. 
That  act  contains  no  words  of  express  repeal,  nor  even  of  reference  to  the  one 
of  1795. 

If  it  cfoes  repeal  that  act,  it  is  only  because  its  provisions  are  so  inconsistent 
with  it  that  the  two  cannot  in  any  particular  stand  together.  If  they  can,  upon 
a  well  settled  rule  of  interpretation,  thay  must  so  stand.  Are  they  so  incon- 
sistent that  this  cannot  be  done  ?  1.  The  legal  presumption  is  that  Congress, 
when  they  passed  the  latter  act,  had  the  former  one  before  them,  and  that  they 
intended  only  to  repeal  the  former  in  the  particulars  for  which  the  latter  pro- 
vides. The  policy  of  such  legislation  was  adopted  in  1789  by  the  act  organiz- 
ing the  several  departments.  By  the  second  section  of  the  one  relating  to  the 
War  Department,  (and  the  same  provision  is  made  as  to  the  other  departments,) 
on  the  removal  from  office  by  the  President  of  the  Secretary,  or  a  vacancy  aris- 
ing from  any  cause,  the  chief  clerk  was  to  have  charge  and  custody  of  all  the 
papers,  &c,  of  the  office.  It  was  also  adopted  in  1792,  1795,  and  1863,  and  is 
in  words  recognized  by  the  eighth  section  of  the  act  of  the  2d  of  March,  1S67, 
itself,  in  the  provision  that  "whenever  the  President  shall,  without  the  advice 
and  consent  of  the  Senate,  designate,  authorize,  or  employ  any  person  to  per- 
form the  duties  of  any  office,"  he  shall  inform  the  Secretary  of  the  Treasury. 
This  provision  evidently  implies  that  the  President  had  the  right  to  make  such 
an  appointment,  and  subject  it  to  no  *>ther  qualification  (and  that  was  unneces- 
sary, as  it  was  always  done  before)  than  that  he  advise  the  Secretary. 

This  policy  is  not  only  conducive,  but  absolutely  necessary  to  the  good  of  the 
public  service.  The  act  of  1 863  does  not  embrace  the  case  of  vacancy  arising 
from  removal  or  expiration  of  term.  These  two  cases,  therefore,  if  the  act  of 
1795  is  not  in  force,  and  the  President  has  not  the  power  independent  of  legisla- 
tion, are  without  remedy,  and  the  office,  although  the  event  may  occur  the  day 
after  the  termination  of  a  Congress,  must  remain  in  abeyance,  andaiTbusmess"  j 
connected  with  it  so  remain  until  the  commencement  of  a  succeeding  Congress,  ;! 
which,  when  the  act  of  1863  was  passed,  would  have  been  a  period  of  eight 
months.  The  disastrous  condition  in  which  this  might  place  the  country  is  of 
itself  sufficient  to  prove  that  the  act  of  1795,  by  which  such  a  condition  would 
be  aveited,  was  not  intended  to  be  repealed  by  the  one  of  1863.  And  this  court, 
as  well  as  any  other  court  .before  whom  the  question  may  arise,  is  bound  to  rule 
against  such  an  appeal. 

V.  Thus  far  I  have  considered  the  act  of  1867  as  constitution^.  I  will  now  J 
examine  that  question.  As  regards  this  case,  the  inquiry  is  only  material  upon 
the  assumption  (which  I  have  endeavored  to  show  is  unfounded)  that  Mr.  Stanton 
was  within  the  act  so  as  to  deprive  the  President  of  the  power  to  remove  him. 
Is  the  act  constitutional  1  The  Constitution  is  framed  upon  the  theory  (the  cor- 
rectness of  which  no  political  student  will  deny)  that  a  free  constitutional  gov- 
ernment cannot  exist  without  a  separation  of  legislative,  executive,  and  judicial 
powers,  and  that  the  complete  success  of  such  a  separation  depends  upon  the 
absolute  independence  of  each.  ■  Under  this  conviction,  the  legislative  depart- 
ment, within  the  limits  of  its  delegated  powers,  is  made  supreme ;  and  the  exec- 
utive department,  with  a  few  exceptions,  not  necessary  to  be  mentioned,  is  also 
made  supreme ;  and  the  same  is  true  of  the  judicial  department.  , 

The  object  of  the  supremacy  of  each  wouhl  be  defeated  if  either  were  subor>j 
dinate  to  the  others.  To  avoid  this  each  must  necessarily  have  the  right  on 
self-protection.  This  is  obvious.  To  put  it  in  the  power  of  the  Executive  fo 
defeat  constitutional  laws  passed  by  Congress  in  due  form  would  be  to  destroy 
the  independence  of  that  department ;  and  to  put  it  in  the  power  of  Congress  to 
take  away  or  limit  the  constitutional  powers  of  the  Executive  would  likewise  be 
to  destroy  the  complete  independence  of  that  department.  How,  then,  are  they 
to  maintain  their  respective  rights  ?  To  submit  would  be  to  abandon  them,  and 
be  a  violation  of  duty.     If  the  Executive  interferes  with  the  rightful  authority! 
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fcf  Congress,  that  body  must  defend  itself;  and  for  this  purpose  it  may  resort  to 
impeachment,  if  the  interference  be  a  high  crime  and  misdemeanor. 
.V'iT"  Has  the  President,  by  the  Constitution,  the  power  to  remove  officers 
apppointed  with  the  advice  of  the  Senate?  Whatever  doubts  were  originally 
entertained  upon  the  point,  the  power  is  too  firmly  established  to  be  shaken,  if 
a  constitutional  question  can  be  settled  by  the  authority  of  time  and  precedeut. 
It  was  clearly  held  to  exist  when  the  departments  were  established  in  1789  by 
the  laws  creating  them,  and  by  the  congressional  debates  of  the  day.  Until 
lately  this  was  conceded.  Every  commentator  upon  the  Constitution  has  so 
stated.  The  Supreme  Court  of  the  United  States  have  also  so  held. 
*  In  a  letter  of  Mr.  Madison  to  Edward  Coles,  of  the  15th  of  October,  1834, 
(4  Madison's  Writings,  368,)  in  referring  to  the  question  of  the  right  of  the 
Senate  to  participate  in  removals,  that  distinguished  statesman  writes  thus  : 

The  claim  on  CONSTITUTIONAL  ground  to  a  share  in  the  removal  as  well  as  appointment  of 
officers  is  in  direct  opposition  to  the  uniform  practice  of  the  government  from  its  commencement. 
It  is  clear  that  the  innovation  would  not  only  vary  essentially  the  existing  balance  of  -power,  but 
expose  the  Executive,  occasionally,  to  a  total  inaction,  and  at  all  times  to  delays  fatal  to  the  due 
execution  of  the  laws. 

And  on  the  16th  of  February,  1835,  in  a  speech  in  the  Senate,  Mr.  Webster, 
whilst  questioning  the  correctness  of  the  decision  of  '89,  says : 

I  do  not  mean  to  deny  "that  at  the  present  mommt  the  President  may  remove  these  officers  at 
will,  because  the  early  decision  adopted  that  construction,  and  the  laws  have  since  uniformly 
sanctioned  it." 

If  any  supposed  doubtful  constitutional  question  can  be  conclusively  solved, 
is  not  this  so  solved?  Mr.  Madison,  in  his  message  of  January  30,  1815, 
adveriing  to  the  power  of  Congress  to  incorporate  a  Bank  of  the  United  States, 
which  he,  whilst  a  member  of  Congress,  with  great  ability  had  denied,  said  he 
waived  the  question  as  "precluded  in  (his)  judgment  by  repeated  recognitions 
under  varied  circumstances  of  the  validity  of  such  an  institution  in  acts  of  the 
legislative,  executive,  and  judicial  branches  of  the  government."  Are  not  these 
observations  even  more  applicable  to  the  present  question  than  to  the  one  before 

.tor 

VI.  Admitting,  however,  for  argument  sake,  that  I  am  in  error  as  to  the  con- 
struction of  the  act  of  the  2d  of  March,  1867,  or  its  constitutionality,  this  can 
hardly  be  disputed — that  differences  of  opinion  in  re*gard  to  each  maybe  hon- 
estly entertained.  Conceding  this,  it  necessarily  follows  that  there  can  be  no 
criminality  in  the  holding  of  either  opinion.  The  President  thought  and  still 
thinks,  as  he  tells  us,  that  Mr.  Stanton  is  not  so  within  the  act  as  to  be  beyond 
his  right  to  remove  him ;  or,  if  he  is,  that  the  act  in  that  respect  is  unconstitu- 
[  tiogal.  As  to  the  first,  he  has  the  express  sanction  of  Senators  Williams  and 
Sherman,  announced  when  the  law  was  being  passed,  and  the  implied  sanction 
of  every  member  of  the  Senate  who  voted  for  it,  without  questioning  the  con- 
struction given  to  it  by  the  two  senators.  And  as  to  the  second,  he  has  the 
sanction  of  the  doctrine  established  in  1789,  and  acted  upon  by  every  one  of  his 
predecessors  from  Washington  to  Lincoln — admitted  as  established  by  Mr. 
Webster  in  1835,  and  vindicated  as  essential  to  the  public  service  by  Mr. 
Madison  in  1834.  Entertaining  these  opinions,  what  were  his  rights  and  his 
duty? 

| — IF  By  the  Constitution  the  power  of  removal  was  vested  in  him,  he  was  bound 
j  by  the  very  terms  of  his  official  oath  to  maintain  it.  Not  to  have  done  so  would 
have  been  to  violate  the  obligation  of  that  oath  to  "  preserve,  protect,  and  defend 
the  Constitution."  But  two  courses  were  left  open  to  him — that  of  forcible 
resistance,  or  of  a  resort  to  the  judiciary.  The  first  might  have  produced  civil 
commotion,  and  that  he  is  proved  never  to  have  contemplated.  The  judicial 
department  of  the  government  was  established  for  the  very  purpose,  among 
others,  of  deciding  such  a  question,  it  being  given  jurisdiction  in  "  all  cases  in 


IMPEACHMENT   OF   THE   PRESIDENT.  57 

law  and  equity  arising  under  (the)  Constitution."  It  was  to  this  tribunal  that 
the  evidence  shows  that  he  intended  to  resort.  Was  that  a  crime  1  He  believed, 
and  had  a  right  to  believe,  that  the  constitutional  authority  of  the  Executive 
was  violated  by  the  act,  if  Mr.  Stanton  was  protected  by  it;  and  he  sought  to 
have  that  question  peacefully  settled  by  the  judgment  of  the  very  tribunal 
created  for  such  a  purpose.  And  there  was  no  one  else  who  could  appeal  to  it 
with  that  view.  It  was  the  authority  of  the  executive  department  of  the  gov- 
ernment, not  any  ^individual  right  of  his  own,  which  was  assailed.  He,  and  no 
one  else,  represented  that  department  and  could  institute  legal  proceedings  for 
its  vindication.  This,  therefore,  was  not  only  his  right,  but  his  sworn  duty. 
The  doctiine  that  the  President  is  forced  to  execute  any  statute  that  Congress 
may  pass  according  to  the  forms  of  law,  upon  subjects  not  only  not  within  their 
delegated  powers,  but  expressly  denied  to  them,  is  to  compel  him  to  abandon 
his  office  and  submit  all  its  functions  to  the  unlimited  control  of  Congress,  and 
thus  defeat  the  very  object  of  its  creation. 

Such  a  doctrine  has  no  support  in  the  Constitution,  and  would,  in  the  end, 
be  its  destruction. 

It  has  been  contended  on  the  part  of  the  managers  that  the  President  has  no 
right  to  question  the  constitutionality  of  an  act  of  Congress,  because  of  his  duty 
faithfully  to  execute  the  laws.  But  what  is  the  law  which  he  is  to  execute,  if 
the  act  is  in  conflict  with  the  Constitution  1  Is  not  that  also  a  law  1  The 
Constitution  declares  it  not  only  to  be  one,  but  to  be  the  supreme  law,  and  pre- 
scribes no  such  supremacy  to  acts  of  Congress,  except  to  such  as  are  parsed  in 
"  pursuance  thereof."  The  execution,  therefore,  by  him  of  an  act  not  passed 
in  pursuance  of  the  Constitution,  but  in  violation  of  it,  instead  of  being  a  duty 
would  be  a  breach  of  his  sworn  obligation  to  preserve  the  Constitution.  Nor 
is  there  any  inconsistency  between  his  duty  to  protect-  the  Constitution,  and  to 
see  to  the  faithful  execution  of  the  laws ;  the  Constitution  itself  prohibiting 
the  enactment  of  any  law  which  it  does  not  authorize  Congress  to  pass.  Were 
it  otherwise  the  Constitution  might  become  a  dead  letter,  as  its  effect  from  time 
to  time  would  depend  upon  Congress;  in  other  words,  that  body  would  be  the 
government,  possessing  practically  all  powers,  legislative,  executive,  and  judicial, 
a  result  clearly  destructive  of  liberty. 

VII.  Each  of  the  articles  charged  that  the  enumerated  acts  were  done  by 
the  President  "  with  intent "  "  to  violate  "  the  acts  of  Congress  specially  men- 
tioned, and  were  "  contrary  to  the  provisions  of  the  Constitution,"  and  that  he 
was  therefore  "  guilty  of  a  high  misdemeanor  in  office." 

The  alleged  offences,  then,  are  made  to  consist  of  acts  and  intent.  The  latter 
is  as  material  as  the  former.  Now,  what  doubt  can  reasonably  be  entertained 
that  the  President  had  not  the  intent  imputed  ?  On  the  contrary,  is  it  not  manifest 
that  his  purpose  was  to  preserve  both  from  violation  ]  This  is  certainly  true, 
unless  it  be  supposed  that  he  believed  that  the  Supreme  Court  of  the  United 
States  would  aid  hirn  in  such  a  violation.  Assuming  that  he  believed  that 
tribunal  to  be  honest  and  capable,  the  very  fact  of  his  wishing  to  obtain  its 
decision  upon  the  questions  before  him  demonstrates  that  his  design  was  not  to 
subvert,  but  to  uphold  the  Constitution,  and  obtain  a  correct  construction  of  the 
act  of  March,  18G7. 

VIII.  I  deem  it  wholly  unnecessary  to  consider  the  fourth,  fifth,  sixth  and 
seventh — the  conspiracy  articles — or  the  ninth,  the  Emory  article,  no  evidence 
whatever  having  been  offered  even  tending,  as  I  think,  to  their  support. 

IX.  It  has  been  said  that  the  Senate  by  their  resolution  of  February,  1S68, 
having  declared  that  the  President's  removal  of  Mr.  Stanton  was  contrary  to  the 
Constitution  and  the  law,  the  senators  voting  for  it  are  concluded  upon  both 
points.  This  is  a  great  error.  That  resolution  was  passed  by  the  Senate  iu 
its  legislative  capacity,  and  without  much  deliberation.  The  questions  were 
scarcely  debated.     To  hold  that  any  senator  who  voted  for  it  is  not  at  perfect 
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liberty  to  reconsider  his  opinion  on  this  trial  is  to  confound  things  entirely  dis-" 
trict.  That  resolution  the  Senate  at  any  time,  in  its  legislative  character,  pan 
reverse  when  convinced  of  its  error.  But  this  is  not  so  in  relation  to  any  error 
of  law  or  fact  into  which  this  court  may  now  fall.  It  is  now  acting  in  a  judicial 
character.  The  judgment  which  it  may  pronounce  as  regards  the  respondent 
will  be  final.  To  suppose,  then,  that  a  senator,  when  he  is  satisfied  that  his 
former  opinion  upon  the  legal  questions  now  before  him  is  erroneous,  may  not 
correct  it,  but  is  bound  to  pronounce  a  judgment  which  he  is«convinced  would 
be  illegal,  is  to  force  him  to  violate  the  oath  he  has  taken  to  decide  the  case 
imjiariially,  according  to  law  and  justice. 

:*The  resolution  of  February  was  not  a  law.  That  everybody  will  admit.  To 
act  in  virtue  of  it,  disregarding  what  he  is  convinced  is  the  law,  would  be  a  gross 
abandonment  of  duty.  It  has  also  been  said  by  some  inconsiderate  persons  that 
our  judgment  should  be  influenced  by  party  consideration.  We  have  been  told 
in  substance  that  party  necessity  requires  a  conviction  ;  and  the  same  is  invoked 
to  avoid  what  it  is  madly  said  will  be  the  result  of  acquittal — civil  commotion 
and  bloodshed.  Miserable  insanity ;  a  degrading  dereliction  of  patriotism !  These 
appeals  are  made  evidently  from  the  apprehension  that  senators  may  conscien- 
tiously be  convinced  that  the  President  is  innocent  of  each  of  the  crimes  and 
I  misdemeanors  alleged  in  the  several  articles,  and  are  intended  to  force  him  to  a 
judgment  of  guilt.  No  more  dishonoring  efforts  were  ever  made  to  corrupt  a 
judicial  tribunal.  They  are  disgraceful  to  the  parties  resorting  to  them,  and 
should  they  be  successful,  as  I  am  sure  they  will  not,  they  would  forever  destroy 
the  heretofore  unblemished  honor  of  this  body,  and  inflict  a  wound  upon  the 
Constitution  itself  which  perhaps  no  time  could  heal. 




Opinion  of  Mr.  Senator  Howe.      I 

One  of  the  questions  involved  in  the  consideration  of  this  cause  is,  whether 
the  President  is  or  is  not  intrusted  by  the  Constitution  with  the  power  to  remove 
the  heads  of  the  executive  departments.  Those  who  now  assert  he  has  such 
power,  instead  of  attempting  to  prove  it  from  the  text  of  the  Constitution,  gen- 
erally prefer  to  rely  upon  the  debate  which  took  place  in  the  House  of  Repre- 
sentatives of  1789,  and  the  act  of  July  27th,  of  that  year,  "for  establishing  an 
executive  department,  to  be  denominated  the  Department  of  Foreign  Affairs." 
Now  I  insist  that  what  powers  are  or  are  not  in  the  Constitution  cannot  be  proved 
by  reference  to  the  annals  of  debates  or  to  the  Statutes  at  Large.  The  Consti- 
tution speaks  for  itself.  What  its  framers  intended  must  be  gathered  from  the 
clauses  to  which  they  agreed,  and  not  from  clauses  agreed  to  by  any  Congress 
whatever. 

But  if  the  debate  and  the  statutes  were  both  evidence  upon  the  point,  they 
would  not  prove  the  power  in  question  to  be  in  the  Constitution.  That  debate 
commenced  on  the  19th  of  May,  1789,  upon  the  proposition  to  make  the  Secre- 
tary for  Foreign  Affairs  "removable  at  the  pleasure  of  the  President."  It  wag 
objected  that,  by  the  terihs  of  the  Constitution,  an  officer  could  only  be  removed 
by  impeachment  before  the  Senate.  On  the  contrary,  Mr.  Madison  said  "he 
believed  they  would  not  assert  that  any  part  of  the  Constitution  declared  that 
the  only  way  to  remove  should  be  by  impeachment.  The  contrary  might  be 
inferred,  because  Congress  may  establish  offices  by  law;  therefore  most  cer- 
tainly it  is  in  the  discretion  of  the  legislature  to  say  ujwn  what  terms  the  office 
shall  be  held,  cither  during  good  behavior  or  during  2rfcasure"  During  that 
debate  ho  less  than  twenty-five  speeches  were  made.  Throughout  the  debate 
the  issue  was,  can  Congress  authorize  the  President  to  remove  from  office,  or  is 
impeackment  the  only  method  of  removal  allowed  by  the  Constitution  ? 
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*  Nearly  a  month  later,  on  the  16th  of  June  following,  the  debate  was  renewed 
upon  a  bill  to  establish  a  Department  of  Foreign  Affairs.  The  first  section  pro- 
vided that  the  Secretary  should  "be  removable  at  the  pleasure  of  the  President." 
Mr.  White,  of  Virginia,  moved  to  strike  out  these  words.  Upon  that  motion  a 
long  debate  ensued,  running  through  several  days.  In  the  course  of  it  Mr. 
Madison  assumed  a  new  ground  of  defence.  In  the  former  debate  he  had 
asserted  that  Congress  could  fix  the  tenure  of  the  office  as  it  pleased;  that  that 
power  was  a  necessary  incident  of  the  power  to  create  the  office.  In  this  debate 
he  started  the  idea,  for  the  first  time,  that  the  President  could  control  the  tenure 
as  an  incident  of  executive  power. 

The  idea  was  broached  cautiously  and  with  evident  hesitation.  He  acknowl- 
edged it  was  an  afterthought.     And  he  introduced  it  in  these  words : 

I  have,  since  the  subject  was  last  before  the  House,  examined  the  Constitution  with  atten- 
tion, and  I  acknowledge  that  it  does  not  perfectly  correspond  wkh  the  idea  I  entertained  of  it 
from  the  first  glance.  I  am  inclined  to  think  that  a  free  and  systematic  interpretation  of 
the  plan  of  government  will  leave  us  less  at  liberty  to  abate  the  responsibility  than  gentle- 
men imagine. 

By  a  strict  examination  of  the  Constitution  on  what  appears  to  be  its  true  principles,  and 
considering  the  great  departments  of  the  government  in  the  relation  they  have  to  each  other, 
I  have  my  doubts  whether  we  are  not  absolutely  tied  down  to  the  construction  declared  in 
.the  bill. 

Of  those  who  affirmed  and  those  who  denied  the  power  of  removal  to  be  in 
the  President,  during  the  debate,  the  numbers  were  about  equal.  Upon  taking 
the  vote  on  the  motion  to  strike  out,  the  noes  were  34,  while  the  ayes  were 
but  20. 

But  it  is  evident  from  the  nature  of  the  question,  that  the  majority  numbered 
sfll  those  who  believed  the  Constitution  conferred  the  power  of  removal  on  the 
President,  and  all  those,  also,  who  thought  Congress  could  and  ought  to  confer 
it  on  him. 

.  Mr.  Sedgwick,  of  Massachusetts,  called  attention  to  this  fact  at  the  time. 
He  said : 

If*  I  understand  the  subject  rightly  there  seem  to  be  two  opinions  dividing  the  majority  of 
this  House.  Some  of  these  gentlemen  seem  to  suppose  that,  by  the  Constitution,  and  by 
implication  and  certain  deductions  from  the  principles  of  the  Constitution,  the  power  rests 
in  the  President.  Others  think  that  it  is  a  matter  of  legislative  determination,  and  t-liat  they 
must  give  it  to  the  President  on  the  principles  of  the  Constitution. 

The  minority  do  not  seem  to  have  been  satisfied  with  the  victory  achieved  by 
that  combination  of  forces.  Accordingly,  on  the  22d  of  June,  Mr.  Benson,  of 
New  York,  who  was  of  the  majority,  proposed  once  more  to  strike  out  those 
words  in  the  first  section  which  were  equivalent  to  an  express  grant  of  the 
power  of  removal,  and  in  lieu  thereof  to  insert  in  the  second  section,  which  pro- 
vided for  a  chief  clerk,  who  in  case  of  "  vacancy"  should  have  custody  of  the 
books>  papers,  &c,  the  words  "  whenever  the  said  principal  officer  shall  be 
removed  from  office  by  the  President  of  the  United  States,  or  in  any  other  case 
of  vacancy,"  shall,  during  such  vacancy,  have  custody,  &c.  He  explained  that 
"  he  hoped  his  amendment  would  succeed  in  reconciling  both  sides  of  the 
House  to  the  decision  and  quieting  the  minds  of  gentlemen." 

He  seems  to  have  persuaded  himself  that  as  the  law  in  that  form  would  not 
assert  either  that  the  President  could  remove,  under  the  Constitution,  or  that  he 
might  remove  under  the  act,  but  only  mildly  suggested  "  removed  by  the  Pres- 
ident" as  an  event  possible  to  happen  without  specifying  whether  it  was  likely 
to  happen  from  an  exercise  of  constitutional  or  statutory  authority,  no  one 
would  have  any  particular  objection  to  it.  This  expectation  does  not  seem  to 
have  been  realized.  The  amendment  to  the  second  section  was  carried  by  even  a 
less  majority  than  was  obtained  against  amending  the  first  section.  The  vote 
was  30  ayes  to  18  noes. 

Then  the  questioii  was  renewed  to  strike  out  from  the  first  section  the  words 
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"to  be  removable,"  &c,  and  it  was  carried  by  31  ayes  to  19  noes.  Thus 
amended,  the  bill  went  to  the  Senate  and  passed  that  body  by  the  casting  vote 
of  the  Vico  President. 

Such  is  in  brief  the  character  of  the  debate  of  1789,  and  such  the  conclusion 
in  which  it  issued.  It  has  frequently  beerr  cited  as  a  legislative  interpretation 
of  the  Constitution,  as  a  legislative  decision,  that  the  Constitution  vested  in  the 
President  the  power  of  removal.  But  it  ought  not  to  be  so  regarded,  for  it  is 
impossible  to  ascertain  from  the  records  how  many  supported  the  bill  because 
they  regarded  it  as  a  declaration  that  the  President  had  the  power  to  remove ; 
or  how  many  supported  it  as  a  declaration  that  he  ought  to  have  it ;  or  how  many 
supported  it  for  the  sake  of  according  with  the  majority,  and  because  it  declared 
neither  one  thing  nor  the  other. 

The  idea  that  the  President  had  the  power  of  removal  under  the  Constitu- 
tion was  not  advanced  for  nearly  a  month  after  the  debate  commenced,  and 
there  is  not  the  slightest,  reason  for  believing  that  the  bill  received  a  single  vote 
for  its  passage  in  either  house  which  it  would  not  have  received  if  that  idea  had 
never  been  conceived. 

But  if  the  act  of  1789  ever  had  authority  as  a  legislative  decision  upon  the 
true  meaning  of  the  Constitution,  that  authority  has  been  annulled  by  repeated 
decisions  of  the  same  tribunal  to  the  contrary. 

First  in  order  of  time  I  cite  the  act  of  May   15,  1820,  entitled  "An  act  to< 
limit  the  term  of  office  of  certain  officers  therein  named  and  for  other  pur- 
poses."    The  first  section  of  that  act  is  in  the  following  words,  to  wit : 

That  from  and  after  the  passage  of  this  act,  all  district  attorneys,  collectors  of  the  customs, 
naval  officers  and  surveyors  of  the  customs,  navy  agents,  receivers  of  public  moneys  for 
lands,  registers  of  the  land  offices,  paymasters  in  the  army,  the  apothecary  general,  the 
assistant  apothecaries  general,  and  the  commissary  general  of  purchases,  to  be  appointed 
under  the  laws  of  the  United  States,  shall  be  appointed  for  the  term  of  four  years,  but  shall 
be  removable  from  office  at  pleasure. 

That  section  asserts  the  precise  authority  claimed  for  Congress  by  Mr. 
Madison  on  the  19th  of  May,  1789,  the  authority  to  determine  when  and  how 
official  tenure  should  end. 

It  was  superfluous  for  Congress  to  enact  that  the  President  might  remove 
officers  if  he  had  the  same  authority  under  the  Constitution.  And  it  was  use- 
less for  Congress  to  attempt  to  limit  the  tenure  of  an  office  to  four  years  if  the 
President  may  extend  it  to  twenty  years,  as  he  clearly  can  if  the  Constitution 
has  vested  in  him  alone  the  power  of  removal. 

By  that  act  Congress  assumed  to  grant  to  the  Executive  the  power  of  re- 
moval. Six  years  later  a  committee  of  the  Senate,  of  which  Mr.  Benton  was 
chairman,  made  an  elaborate  report,  assuming  the  right  of  Congress  to  restrict 
the  power  of  removal.  It  does  not  appear  to  have  been  considered  by  the 
Senate. 

In  1835  another  committee,  of  which  Mr.  Calhoun  was  chairman,  reported  a 
bill  which  practically  denied  the  constitutional  authority  of  the  President  to 
remove  from  office.  As  such  it  was  received  and  considered  by  the  Senate.  It 
led  to  a  protracted  and  exhaustive  discussion.  The  debate  of  1789  was  thor- 
oughly reviewed.  Among  those  who  denied  the  power  now  claimed  by  the 
President  were  Mr.  Calhoun,  Mr.  Clay,  Mr.  Webster,  Mr.  Benton,  and  Mr. 
Ewing,  of  Ohio,  whose  name  the  President  recently  sent  to  the  Senate  as  the 
successor  of  Mr.  Stanton,  whom  he  claimed  to  have  removed  from  office  under 
the  very  authority  Mr.  Ewing  then  vehemently  denied  and  ably  controverted. 
Upon  the  passage  of  the  bill  the  vote  of  the  Senate  was  as  follows : 

Yeas — Messrs.  Bell,  Benton,  Bibb,  Black,  Calhoun,  Clay,  Clayton,  Ewing,  Preliug- 
buy  sen,  Goldsborough,  Kent,  King  of  Georgia,  Leigh,  McKean,  Mangum,  Moore, 'Naudain, 
Poindexter,  Porter,  Prentiss,  Preston,  Tyler,  Waggaman,  Webster,  White— -31. 

Nays— Messrs.  Brown,  Buchanan,  Cuthbert,  Hendricks,  Hill,  Kane,  King  of  Alabama, 
Knight,  Linn,  Morris,  Robinson,  Ruggles,  Shipley,  Talmadge,  Tipton,  Wright— J 6 
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But  this  vote,  although  a  very  emphatic  expression  of  the  opinion  of  that 
Senate  upon  the  power  in  question,  and  very  suggestive  of  the  opinion  of  that 
age,  cannot  strictly  be  considered  a  decision  of  that  Congress,  since  the  bill  did 
not  pass,  and  was  not  considered  by  the  House  of  Representatives. 

But  in  1863  Congress  passed  an  act  to  provide  a  national  currency.  The  first 
section  provided  for  a  Comptroller  of  the  Currency,  and  enacted  as  follows : 

He  shall  be  appointed  by  the  President,  on  the  nomination  of  the  Secretary  of  the  Treas- 
ury, by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  hold  his  office  for  the  term 
of  five  years,  unless  sooner  removed  by  the  President  by  and  with  the  advice  and  consent  of 
the  Senate. 

Of  course,  if  the  Constitution  confers  upon  the  President  the  power  to  remove 
from  office,  this  provision  was  in  palpable  conflict  with  it,  and  yet  both  houses 
agreed  to  h,  and  President  Lincoln  approved  the  act,  as  President  Monroe 
approved  the  act  of  1820,  above  referred  to. 

Congress  again  asserted  the  same  control  over  the  power  of  removal  in  the 
first  section  of  "  An  act  to  provide  a  national  currency  secured  by  a  pledge  of 
United  States  bonds,  and  to  provide  for  the  redemption  thereof,"  which  act  was 
also  approved  by  the  President,  on  the  3d  of  June,  1864.  (See  Statutes  at 
Large,  vol.  13,  p.  100.) 

Again,  the  5th  section  of  the  act  making  appropriations  for  the  support  of  the 
army,  for  the  year  ending  June  30,  1867,  contains  the  following  provision: 

And  no  officer  in  the  military  or  naval  service  shall,  in  time  of  peace,  be  dismissed  from 
the  service  except  upon  and  in  pursuance  of  the  sentence  of  a  court-martial  to  that  effect  or 
in  commutation  thereof. 

The  legislative  history  of  thi3  provision  is  brief.  It  is  strikingly  suggestive 
of  how  much  of  this  clamor  against  the  constitutionality  of  the  tenure-of-office 
act  is  attributable  to  partizan  zeal,  and  how  much  to  real  conviction.  For  this 
reason  I  refer  to  that  history  here. 

The  army  appropriation  bill  being  under  consideration  in  the  Senate  on  the 
19th  of  June,  1S66,  Mr.  Wilson  offered  an  amendment  in  the  following  words, 
to  wit : 

And  be  it  further  enacted,  That  section  17  of  an  act  entitled  "An  act  to  define  the  pay  and 
emoluments  of  certain  officers  of  the  army,"  approved  July  17,  1862,  and  a  resolution  entitled 
"  A  resolution  to  authorize  the  President  to  assign  the  command  of  troops  in  the  same  field  or 
department  to  officers  of  the  same  grade  without  regard  to  sonority,"  approved  April  4,  1862, 
be  and  the  same  are  hereby  repealed;  and  no  officer  in  the  military  or  naval  service  shall  be 
dismissed  from  servico  except  upon  and  in  pursuance  of  the  sentence  of  a  court-martial  to 
that  effect,  or  in  commutation  thereof.  (See  Congressional  Globe,  1st  session  39th  Congress, 
p.  3254.) 

The  amendment  as  offered  was  agreed  to  without  division  and  without  objec- 
tion. When  the  bill  was  returned  to  the  House  of  Representatives  it  was  com- 
mitted, together  with  the  Senate  amendment,  to  the  Committee  on  Appropria- 
tions, On  the  25th  of  June  the  amendments  were  reported  back  from  that, 
committee,  with  the  recommendation  that  the  House  non-concur  in  that  amend- 
ment among  others.     (Ibid.,  p.  3405.) 

The  bill  subsequently  was  referred  to  a  committee  of  conference,  consisting 
on  the  part  of  the  Senate  of  Messrs.  Sherman,  Wilson,  and  Yates;  and  on  the 
part  of  the  House  of  Messrs.  Schenck,  Niblack,  and  Thayer. 

That  committee  reported  that  the  House  agree  to  the  amendment  of  the  Sen- 
ate, with  an  amendment  inserting  the  words  "in  time  of  peace,"  after  the  word 
"  shall." 

In  that  form  the  amendment  was  accepted,  without  a  dissenting  vote  in  either 
house. 

The  Senate  which  passed  that  act  with  such  unanimity  was  composed  sub- 
stantially of  the  same  individuals  who  now  compose  this  tribunal.  Moreover 
the  act  was  approved  by  the  respondent  himself  on  the  12th  of  July,  1S66. 

In  his  answer  filed  in  this  cause  the  respondent  dwells  upon  the  reluctance 
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he  felt  to  surrendering  any  one  of  the  prerogatives  which  the  Constitution  had 
intrusted  to  the  presidential  office.  Such  a  reluctance,  if  sincere,  becomes  a 
President  always.  But  the  respondent's  professions  of  reluctance  in  1867  were 
surely  ill  timed,  admitting  they  were  sincere.  He  had  already  surrendered  this 
prerogative  in  the  most  solemn  manner  possible. 

No  one  has  asserted,  and  no  one  rcill  assert,  that  the  Constitution  vests  in  the 
President  any  sort  of  control  over  the  tenure  of  civil  offices  that  he  does  not 
possess  over  that  of  military  and  naval  offices. 

If  under  the  Constitution  he  can  dismiss  a  postmaster,  he  can  dismiss  also 
the  General  of  the  army  and  the  admiral  of  the  navy;  and  a  statute  forbid- 
ding the  dismissal  of  either  is  but  idle  words. 

If  Congress  can  lawfully  forbid  the  President  to  remove  any  military  or  naval 
officer,  as  was  done  in  the  act  above  mentioned,  surely  it  cannot  be  denied  that 
Congress  may  prohibit  the  removal  of  any  civil  officer,  as  was  subsequently  done 
by  the  tenure-of-office  bill. 

Either,  then,  the  respondent  now  asserts  power  which  he  believes  to  be  uncon- 
stitutional, or  he  then  approved  a  statute  which  he  believed  to  be  unconstitutional. 
For  myself  I  cannot  help  thinking  the  judgment  of  1866  was  the  most  candid 
and  unbiased.  He  was  then  under  every  obligation  to  defend  the  Constitution 
that  rests  upon  him  now.  But  he  is  now  manifestly  under  a  necessity  of  defend- 
ing himself,  which  he  was  not  under  then. 

If  the  respondent  were  proved  to  have  claimed  to  own  an  estate  which  he 
had  by  deed  conveyed  to  another,  he  would  be  held  guilty  of  slandering  the 
title  of  his  grantee.  And  when  he  is  heard,  in  answer  to  a  charge  of  usurping 
power,  to  assert  an  authority  which  he  has  solemnly  abjured,  he  must  be  held 
guilty  of  slandering  the  Constitution  and  the  prerogatives  which  that  Constitu- 
tion vests  in  Congress. 

Following  the  act  of  1866  came  the  act  of  March  2,  1867,  entitled  "An  act 
regulating  the  tenure  of  civil  officers." 

In  substance  it  prohibits  the  President  from  removing  certain  civil  officers, 
except  upon  certain  conditions,  as  the  act  of  the  preceding  year  prohibited  him 
from  removing  military  and  naval  officers,  except  upon  certain  conditions.  The 
principles  of  the  two  acts  are  precisely  the  same.  The  power  to  pass  them 
must  be  the  same.  There  may  be  considerations  of  expediency  opposed  to  one 
which  cannot  be  urged  against  the  other.  But  the  President,  who  approved 
the  first  act,  so  far  as  1  know,  without  hesitation,  vetoed  the  second,  upon  the 
ground  of  unconstitutionality.  This  will  be  thought  strange;  but  it  will  not 
be  thought  strange  that  Congress,  adhering  to  a  principle  so  often  asserted  in 
former  acts,  passed  this  act  by  a  majority  of  more  than  two-thirds  of  each 
house,  the  President's  objections  to  the  contrary  notwithstanding. 

Upon  all  these  instances,  I  conclude  that  the  constitutional  power  to  remove 
from  office  cannot  be  proved  by  the  decisions  of  Congress.  Congress  has  never 
in  terms  affirmed  its  existence  once.  On  the  contrary,  it  has,  as  I  have  shown, 
denied  it  repeatedly  and  explicitly.  It  can  as  little  be  proved  by  reference  to 
the  text  of  the  Constitution  itself. 

Those  who,  in  the  debate  of  1789  or  in  subsequent  discussions,  have  ven- 
tured to  seek  for  this  baleful  authority  in  the  text  of  the  Constituiion  have 
claimed  to  find  the  warrant  for  it  in  the  first  section  of  the  second  article. 
They  assume  that  the  power/)f  removal  is  an  executive  power,  and  therefore 
that  it  is  conferred  upon  the  President  by  that  section.  The  terms  of  the  sec- 
tion are  these : 

The  executive  power  ehall  be  vested  in  a  President  of  the  United  States  of  America. 

In  my  judgment,  the  sole  office  of  that  clause  is  to  fix  the  style  of  the  officer 
who  is  to  possess  executive  authority,  and  not  to  define  his  jurisdiction — to 
prescribe  what  the  Executive  shall  be  called,  and  not  what  he  may  do.  It 
seems  to  bear  the  same  relation  to  the  executive  department  that  the  first 
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clause  of  the  first  article  does  to  the  legislative  department,  and  the  first  clause 
of  the  third  article  to  the  judicial. department.  To  ascertain  what  is  executive 
power,  we  must  examine  other  provisions  of  the  Constitution. 

But  when  you  have  searched  the  Constitution  through,  you  do  not  find  this 
of  removal  from  office  enumerated  among  executive  powers,  nor  any  other  power 
like  it.  The  one  duty  charged  upon  the  President  which  is  most  like,  or  rather 
which  is  least  unlike  the  duty  in  question,  is  this  :.  "He  shall  take  care  that  the 
laws  be  faithfully  executed."  He  is  not  to  execute  the  laws,  but  to  "take  care 
that  the  laws  be  *  *  executed."  It  is  very  little  he  can  lawfully  do  to 
execute  them.  If,  because  he  is  charged  to  see  that  the  laws  are  executed,  he 
may  provide  any  one  of  the  means  or  methods,  or  instruments  of  their  execution, 
he  may  provide  all  not  otherwise  expressly  provided  for.  If,  because  he  is  to  see 
that  the  laws  be  executed,  he  may  remove  any  officer  who  may  be  employed  in 
their  execution,  why  should  he  not  select  all  officers  to  be  employed  ?  Why  not 
contrive  and  establish  the  offices  they  are  to  fill  ?  Why  not  define  the  duties  they 
are  to  discharge — the  parls  they  are  severally  to  perform?  Why  not  fix  the 
compensation  which  they  may  receive? 

No  one  will  pretend  that  either  of  these  powers  belongs  to  the  President,  though 
each  one  is  as  much  executive  in  its  nature  as  is  the  power  of  removal.  No 
office  not  established  by  the  Constitution  can  be  created  but  by  an  act  of  Con- 
gress. Congress  alone  can  determine  the  manner  of  filling  it,  define  its  duties, 
and  fix  its  emoluments.  And  yet  it  is  strangely  claimed  that  when  the  legislative 
power  has  done  all  this,  the  executive  power  may  practically  defeat  it  all;  not 
by  abolishing  the  office  or  changing  the  duties,  or  the  rate  of  compensation,  but 
by  creating  a  vacancy  in  the  office  whenever  he  chooses.  And  so  his  duty  to 
see  the  law  faithfully  executed  is  transformed  into  a  power  absolutely  to  defeat 
the  whole  purpose  of  the  law.  He  is  charged  by  the  Constitution  to  see  that 
the  laws  are  faithfully  executed,  and  yet  he  cannot  transfer  an  old  musket  from 
one  citizen  to  another  without  making  himself  liable  as  a  trespasser. 

The  President  of  the  United  States  recently  commanded  an  army  of  more 
than  a  million  of  men  ;  but  with  all  that  force  at  his  command  he  could  not 
lawfully  eject  from  his  cabin  the  humblest  squatter  on  the  public  domain.  Pos- 
session is  stronger,  in  the  eye  of  law,  than  the  President,  and  before  that  naked 
possession  the  commander-in-chief  must  halt,  no  matter  what  the  physical  force 
he  commands.  Only  when  the  wrongfulness  of  that  possession  has  been  deter- 
mined by  the  judicial  power  in  a  procedure  prescribed  by  the  legislative  power; 
not  until  the  national  precept  has  issued,  attested  not  by  the  President,  but  by 
a  judge,  can  that  possession  be  disturbed.  And  even  that  writ  must  be  executed 
by  the  very  person  to  whom  Congress  requires  it  to  be  directed.  Whoever  else 
attempts  to  serve  it  is  a'  trespasser,  although  it  be  the  President  himself. 

And  yet  it  is  strangely  asserted  that  this  officer,  who  is  so  impotent  to  redress 
so  palpable  a  wrong,  may,  at  his  own  pleasure,  without  judicial  inquiry,  without 
writ,  in  a  moment  by  a  command,  in  defiance  of  a  statute,  remove  from  the 
duties,  the  labors,  the  honors  and  emoluments  of  official  position,  the  army  of 
officers  employed  in  the  .civil,  the  military,  and  naval  service  of  the  United 
States,  not  because  the  Constitution  anywhere  says  he  may  do  so,  but  because 
the  Constitution  charges  him  with  the  duty  of  seeing  the  laws  faithfully  executed. 

This  power  of  removal  is,  then,  not  vested  in  the  President  by  anything  said 
in  the  Constitution,  nor  by  anything  properly  implied  from  what  is  said.  It 
seems  to  me,  on  the  contrary,  it  is  positively  denied  by  the  manifest  purpose  of 
the  Constitution.  That  manifest  purpose  is,  that  the  principal  offices  shall  be 
held  by  those  in  whose  appointment  the  Senate  has  concurred.  The  plain 
declaration  is  that,  "  He  (the  President)  shall  nominate  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  appoint  ambassadors,"  &c.  But  this  purpose 
may  be  wholly  defeated  if  the  President  have,  by  the  Constitution,  the  unrestricted 
power  of  removal.     For  it  is  as  plainly  declared  that  "  the  President  shall  have 
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power  to  fill  all  vacancies  that  may  happen  during  the  recess  of  the  Senate,  by 
granting  commissions  which  shall  expire  at  the  end  of  their  next  session."  If, 
then,  the  President  has  also  the  power,  during  the  recess  of  the  Senate,  to  make 
vacancies  at  his  pleasure  by  removal,  his  choice  is  supreme  and  the  Senate  is 
voiceless.  He  is  only  to  remove  all  officers  in  whose  appointment  the  Senate 
has  concurred,  immediately  upon  the  adjournment  of  that  body,  and  commission 
others  in  their  places.  They  will  hold  until  the  end  of  the  next  session.  Just 
before  that  event  he  must  nominate  again  to  the  Senate  the  officers  he  removed, 
or  some  others  whom  the  Senate  will  confirm,  and  when  the  Senate  has  confirmed 
them  and  adjourned,  the  President  may  again  remove  them  all  and  restore  his 
favorites  once  more,  to  hold  until  the  end  of  another  session,  when  the  same 
ceremony  must  be  repeated. 

A  deed  which  should  grant  a  house  to  "A"  and  his  heirs  and  to  their  use  for- 
ever, but  should  also  declare  that  "  B  "  and  his  heirs  should  forever  occupy  it 
free  of  rent,  would  probably  be  held  void  for  repugnancy.  I  do  not  think  the 
Constitution  a  nullity ;  and  so  I  cannot  concede  that  the  President  has  in  it  a 
power  implied  so  clearly  repugnant  to  a  power  plainly  declared  to  be  in  the 
Senate. 

But  it  ie  urged  that  it  is  necessary  to  the  well-being  of  the  public  service 
that  the  President  should  be  clothed  with  this  extraordinary  power.  It  is 
urged  that  unless  he  have  it  unfaithful  men  may  be  obtruded  upon  the  public 
service,  and  it  would  takfe  time  to  displace  them.  It  is  true,  incompetent  or  dis- 
honest men  may  get  into  the  custom-houses  or  the  marshalships.  It  would  be 
folly  to  deny  that.  And  so  dishonest  men  may  get  possession  of  other  men's 
property  and  refuse  to  make  restitution  ;  and  dishonest  men  may  refuse  to  pay 
their  just  dues  on  demand.  I  readily  confess  that  some  governmental  contriv- 
ance by  which  official  positions  could  be  instantly  taken  from  unfaithful  hands 
and  placed  in  faithful  ones,  and  by  which  all  wrongs  could  be  redressed  and 
all  rights  enforced,  instantly,  and  without  the  necessity  of  trial,  or  deliberation, 
or  consultation,  is  a  desideratum.  But  the  men  who  made  our  Constitution  did 
not  provide  any  such  contrivance.  I  do  not  think  they  tried  to.  It  seems  to 
me  they  studiously  avoided  all  such  effort.  I  think  they  believed  what  the 
world's  whole  history  most  impressively  teaches  :  that  while  the  administration 
of  law  is  entrusted  to  fallible  men,  deliberation  is  safer  than  expedition. 

Absolute  monarchies  are  the  handiest  of  all  governments  for  that  very  reason  ; 
because  they  can  execute  justice  and  punish  rascality  so  promptly.  But  the 
men  who  made  our  Constitution,  looking  back  upon  the  experience  of  a  few 
thousand  years,  came  to  the  conclusion  that  absolute  monarchs  could  just  as 
promptly  execute  injustice  and  punish  goodness.  They  resolved  to  discard  the 
whole  system.  I  am  not  yet  satisfied  they  were  mistaken,  and  am  not  therefore 
willing  to  see  their  decision  reversed. 

I  readily  concede  that  if  we  were  sure  the  President  would  always  be  an  honest, 
wise,  unselfish,  unprejudiced  man,  it  might  promote  the  efficiency  of  the  public 
service  to  entrust  him  with  the  delicate  and  responsible  duty  of  removing  a  bad 
officer  and  replacing  him  by  a  good  one.  < 

But  the  men  who  made  our  Constitution  did  not  act  upon  any  such  hypothesis. 
They  knew  it  was  possible  not  only  for  bad  men  to  become  assessors  of  inter- 
nal revenue,  but  to  become  Presidents  as  well,  else  they  would  not  have  pro- 
vided this  august  tribunal  for  the  trial  and  deposition  of  a  delinquent  President. 
I  grant  that  when  you  have  a  true  man  for  President  it  is  convenient  and  not 
dangerous  that  he  have  the  powei;  of  removal,  for  thereby  he  may  be  able  to 
replace  an  incompetent  district  attorney  with  a  competent  one,  or  a  dishonest 
inspector  of  customs  with  an  honest  one,  without  waiting  to  consult  the  Senate 
or  with  the  law-making  power.  But  if,  instead,  you  happen  to  have  a  false 
man  for  President,  then  if  he  have  the  power  of  removal  it  is  a  power  which 
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removes  all  honesty  from  the  public  service,  and  fills  it  throughout  with  rotten- 
ness and. corruption. 

My  conclusion  is  that  the  President  derives  no  authority  from  the  Constitu- 
tion to  dismiss  an  officer  from  the  public  "service.  A  lawyer  is  not  warranted  in 
asserting  it.  A  member  of  the  39th  Congress,  who  assented  to  the  a«t  of  July 
12,  1S66,  cannot  be  justified  in  asserting  it.  The  respondent,  who  approved 
that  act,  cannot  be  excused  for  asserting  it.  Whatever  authority  the  President 
had  on  the  21st  of  February  last  to  dismiss  the  Secretary  of  War,  he  derived, 
not  from  the  Constitution,  but  from  statute.-  The  only  authority  he  derived 
from  the  statute  is  found  in  the  second  section  of  the  act  of  1789,  creating  the 
office  of  Secretary  of  War. 

That  section  is  in  the  words  following : 

That  there  shall  be  in  the  said  department  an  inferior  officer,  to  be  appointed  by  the  said 
principal  officer,  to  be  employed  therein  as  he  shall  deem  proper,  and  to  be  called  the  chief 
•clerk  in  the  Department  of  War;  and  who,  whenever  the  said  principal  officer  shall  be 
removed  from  office  by  the  President  of  the  United  States,  or  in  any  other  case  of  vacancy, 
shall,  during  such  vacancy,  have  the  charge  and  custody  of  all  records,  books,  and  papers 
appertaining  to  the  said  department. 

It  was  copied  from  the  act  to  establish  a  Department  of  Foreign  Affairs,  which 
had  been  passed  by  the  same  Congress  at  the  same  session.  It  is  evidently  to 
be  construed  as  the  same  words  used  by  the  same  men  in  the  former  act  are  to 
be  construed. 

And  whether  we  look  at  the  terms  employed  in  the  section,  or  at  the  terms 
employed  in  the  debate  which  preceded  the  enactment,  it  is  very  evident  that 
the  power  conferred  is  something  very  different  from  that  arbitrary  and  irrespon- 
sible power  of  removal  claimed  by  the  President  in  his  answer — "  the  power,  at 
any  and  all  times,of  removing  from  office  all  executive  officers  for  cause  to  be 
judged  of  by  the  President  alone." 

On  the  contrary,  the  power  contained  in  this  section  is  insinuated  rather  than 
asserted,  implied  rather  than  expressed,  allowed  rather  than  conferred.  It  is 
not  a  power  granted  him  to  be  wielded  wantonly  and  according  to  his  own 
pleasure,  but  a  power  entrusted  to  him  in  confidence  that  it  will  be  sacredly 
employed  to  promote  the  public  welfare,  and  not  to  promote  his  personal  inter- 
ests or  to  gratify  his  personal  spites. 

In  the  debate  to  which  I  have  referred  Mr.  Goodhue  urged  that  "  the  com- 
munity would  be  served  by  the  best  men  when  the  Senate  concurred  with  the 
President  in  the  appointment ;  but  if  any  oversight  was  committed,  it  could  best 
be  corrected  by  the  superintending  agent." 

Mr.  Madison,  in  reply  to  the  suggestion  that  if  the  President  were  empowered 
to  remove  at  his  pleasure  he  might  remove  meritorious  men,  said,  "  In  the  first 
place  he  will  be  impeachable  by  this  house  before  the  Senate  for  such  an  act 
of  maladministration  ;  for  I  contend  that  the  wanton  removal  of  meritorious  »ffi- 
cer»  would  subject  him  to  impeachment  and  removal  from  his  own  high  trust." 

How  delicate  the  power  was  felt  to  be  is  apparent  from  the  fact  that  from  the 
passage  of  the  act  down  to  the  20th  of  February  last  it  is  certain  the  power  had 
never  been  exerted  but  once,  and  it  is  not  certain  that  it  was  over  exerted  even 
once.  Often  Secretaries  have  been  nominated  to  the  Senate  in  place  of  others 
then  in  office,  and  upon  receiving  the  assent  of  the  Senate  the  new  Secretaries 
have  displaced  the  former  ones.  It  is  claimed  that  in  1800  a  Secretary  of  State 
was  removed  by  President  Adams  without  the  assent  of  the  Senate.  It  is  cer- 
tain that  he  issued  an  order  for  the  removal  of  Mr.  Pickering  before  Mr.  Marshall 
was  confirmed;  but  as  Mr.  Marshall  was  nominated  to  the  Senate  on  the  same 
day  the  order  for  Mr.  Pickering's  removal  was  dated,  and  as  the  former  was 
confirmed  by  the  Senate  promptly  on  the  following  day,  it  is  evident  the  Presi- 
dent acted  in  full  confidence  that  the  Senate  would  assent,  and  it  is  not  certain 
5  i  p — Vol.  iii 
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that  the  order  for  the  removal  of  Mr.  Pickering  was  enforced  or  even  served 
upon  him  before  the  Senate  had  assented. 

Indeed,  I  am  of  opinion  the  people  of  this  country  have  not  delegated  any 
such  irresponsible  power  to  any  agent  or  officer  of  theirs  as  is  claimed  by  the 
President.  Every  officer  is  held  responsible  in  some  form  for  the  manner  in 
which  he  employs  every  power  conferred  upon  him.  Some  are  responsible  to 
the  courts  of  law ;  some  to  the  tribunals  of  impeachment ;  and  all,  even  the 
members  of  this  high  court,  are  responsible  to  the  people  by  whom  and  for  whose 
iise  all  power  is  delegated. 

In  addition  to  all  the  precautions  which  have  been  mentioned  to  prevent  abuse  of  the 
executive  trust  in  the  mode  of  the  President's  appointment,  his  term  of  office  and  the  precise 
and  definite  limitations  imposed  upon  the  exercise  of  his  power,  the  Constitution  has  also 
rendered  him  directly  amenable  by  law  for  mal-administration.  The  inviolability  of  any 
officer  of  the  government  is  incompatible  with  the  republican  theory  as  well  as  with  the 
principles  of  retributive  justice.     (1  Kent's  Com.,  289.) 

But  fairly  construed  I  think  the  act  above  referred  to  does  imply  in  the  Presi- 
dent the  power  to  remove  a  Secretary  of  War  in  a  proper  case.  I  think  also 
he  is  primarily  the  judge  of  what  is  or  is  not  a  proper  case.  But  he  is  not  the 
sole  or  the  final  judge.  This  court  may  review  his  judgment.  For  a  wanton, 
corrupt,  or  malicious  exercise  of  the  power,  he  may,  and  in  my  judgment  should 
be,  held  responsible  upon  impeachment.  Or  if  he  wantonly  or  corruptly  refuse 
to  exercis  the  power,  he  may  also  make  himself  liable  to  impeachment.  If  a 
President  wickedly  remove  an  officer  known  to  be  faithful,  or  wickedly  refuse 
to  remove  *one  known  to  be  corrupt,  undoubtedly  he  may  be  impeached. 

And  this  suggests  the  inquiry  as  to  the  offences  for  which  an  officer  may  be 
impeached. 

Only  for  "  treason,  bribery,  and  other  high  crimes  and  misdemeanors."  Such 
is  the  language  of  the  Constitution.  But  what  are  "  high  crimes  and  misde- 
meanors 1 " 

They  are,  saythe  counsel  for  the  respondent,  "  only  high  criminal  offences 
against  the  United  States,  made  so  by  some  law  of  the  United  States  existing 
when  the  acts  complained  of  were  done."  That  rule  is  clearly  stated  and  easily 
understood,  and  it  must  be  correct,  or  the  other  rule  is  absolutely  correct,  to  wit: 
that  those  are  high  crimes  and  misdemeanors  which  the  triers  deem  to  be  such. 
By  one  or  the  other  of  these  standards  every  officer  when  impeached  must  be 
tried.  Either  high  crimes  and  misdemeanors  are  those  acts  declared  to  be  such 
by  the  law,  or  those  held  to  be  such  by  the  court. 

Against  the  first  construction  we  have  the  protest  of  all  the  authority  to  be 
found  in  judicial,  legislative,  or  political  history. 

If  opinions  or  precedents  are  to  have  any  weight  with  us,  they  are  wonder- 
fully accordant.  They  are  against  the  rule  contended  for  by  the  respondent, 
and  they  are  abundant.  A  collection  of  them  prepared  for  this  record  occupies 
more  than  twenty -five  pages. 

I  will  cite  here  but  one  precedent  and  one  authority : 

Although  an  impeachment  may  involve  an  inquiry  whether  a  crime  against  any  positive 
law  has  been  committed,  yet  it  is  not  necessarily  a  trial  for  crime ;  nor  is  there  any  necessity 
in  the  case  of  crimes  committed  by  public  officers  for  the  institution  of  any  special  proceed- 
ing for  the  infliction  of  the  punishment  prescribed  by  the  laws,  since  they,  like  all  other  per- 
sons, are  amenable  to  the  ordinary  jurisdiction  of  courts  of  justice  in  respect  of  offences 
against  positive  law.  The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of 
the  statute  or  the  customary  law.  The  object  of  the  proceeding  is  to  ascertain  whether  cause 
exists  for  removing  a  public  officer  from  office.  Such  a  cause  may  be  found  in  the  fact  that 
either  in  the  discharge  of  his  office  or  aside  from  its  functions  he  has  violated  a  law  or  com- 
mitted what  is  technically  a  crime.  But  a  cause  for  removal  from  office  may  exist  where  no 
offence  against  positive  law  has  been  committed,  as  where  the  individual  has,  from  immo- 
rality, or  imbecility,  or  maladministration,  become  unfit  td  exercise  the  office.  (Curtis's  His- 
tory of  the  Constitution  of  the  United  States,  vol.  2,  p.  260.) 

Such  is  the  opinion  of  that  learned  commentator  as  to  offences  for  which  an 
officer  may  be  impeached.    Not  alone  for  what  the  law  defines  to  be  a  crime, 
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but  for  what  the  court  think  such  immorality,  or  imbecility,  or  maladministra- 
tion as  makes  him  unfit  to  exercise  the  office. 

In  1804  a  judge  of  the  United  States  district  court  for  the  district  of  New 
Hampshire  was  impeached  and  removed  from  office.  There  were  four  articles 
in  the  impeachment ;  three  of  them  presented  the  defendant  for  maladministra- 
tion in  making  certain  orders  in  court;  the  fourth  charged  him  with  the  im- 
morality of  drunkenness.     Neither  charged  an  indictable  offence. 

The  respondent's  counsel  brushes  all  precedents  and  all  authority  aside. 
Ignoring  the  unanimous  judgment  of  200  years,  he  insists  upon  a  new  interpre- 
tation of  the  old  words  employed  in  our  Constitution,  an  interpretation  which 
seems  to  me  invented  for  and  adapted  to  this  particular  case.     His  words  are  : 

In  my  apprehension  the  teachings,  the  requirements,  the  prohibitions  of  the  Constitution 
of  the  United  States  prove  all  that  is  necessary  to  be  attended  to  for  the  purposes  of  this 
trial.  I  propose,  therefore,  instead  of  a  search  through  the  precedents,  which  were  made  in 
the  time  of  the  Plantagenets,  the  Tudors,'  and  the  Stuarts,  and  which- have  been  repeated  since, 
to  come  nearer  home  and  see.  what  provisions  of  the  Constitution  of  the  United  States  bear 
on  this  question,  and  whether  they  are  not  sufficient  to  settle  it.  If  they  are  it  is  quite 
immaterial  what  exists  elsewhere."    (Curtis's  argument,  p.  404.) 

This  appeal  from  the  agreement  of  centuries  is  so  boldly  made  that  I  cannot 
forbear  to  present  the  respondent's  theory  of  the  constitutional  remedy  by 
impeachment,  with  a  single  comment  upon  it. 

The  Constitution  declares  : 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

Clearly  the  President  *may  be  impeached  for  any  cause  for  which  a  Secretary 
may  be.  Judgment  in  case  of  impeachment  may  not  extend  beyond  removal 
from  office.  It  cannot  "extend  farther  than  to  removal  from  office  and  disqual- 
ification to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
Slates." 

The  Constitution  declares  that  the  House  of  Representatives  "  shall  have  the 
sole  power  of  impeachment." 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 

No  person  shall  be  convicted  without  the  concurrence  of  two- thirds  of  {he  members  present. 

As  we  have  seen,  there  is  not  one  word  in  the  Constitution  which  in  terms 
authorizes  the  President  to  remove  a  Secretary  for  any  cause  whatever. 

It  was  the  opinion  of  many  learned  juristf  and  able  statesmen  in  the  com- 
mencement of  this  government,  that  no  civil  officer  could  be  Removed  during  his 
term  except  by  impeachment ;  that  impeachment  was  the  only  mode  sanctioned 
by  the  Constitution  for  ridding  the  civil  service  of  incapacity,  of  dishonesty,  or 
of  crime. 

But,  according  to  this. new  rendering  of  the  Constitution,  we  are  asked  to  say 
that  whatever  may  be  the  opinion  of  the  merits  of  a  Secretary  entertained  by 
the  House  of  Representatives,  they  cannot  hope,  and  must  not  ask,  to  remove 
him  by  impeachment,  until  they  can  convince,  not  a  majority,  but  two-thirds  of 
the  Senate ;  not  upon  probable  cause,  but  upon  legal  proofs ;  not  of  official  inca- 
pacity however  gross,  or  of  official  delinquency  however  glaring,  but  of  official 
misconduct  such  as  the  law  has  anticipated  and  has  forbidden  under  heavy  pen- 
alties ;  yet  that  the  President  may  remove  at  will,  upon  his  own  motion,  with- 
out trial  or  notice,  the  same  Secretary,  simply  because  he  is  distasteful  to  him,, 
and  thereby  renders  their  personal  relations  unhappy,  although  he  may  be  the 
ablest  and  the  purest  statesman  who  ever  held  a  portfolio.  Thus  the  power  of 
impeachment,  expressly  conferred  upon  the  two  houses  by  the  Constitution,  is- 
loaded  with  conditions  which  render  it  useless  to  the  republic  except  against 
the  most  daring  criminals ;  and  we  are  asked  to  accept  in  its  place  an  irrespon- 
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sible  power  of  removal,  resting  upon  no  express  grant,  but  only  upon  an  unrea- 
sonable and  violent  implication,  to  be  exerted  by  a  single  man,  which,  in  its 
practical  operation,  confounds  all  distinctions  between  official  merit  and  official 
demerit,  and  which,  in  my  judgment,  upon  the  experience  of  half  a  century, 
has  done  vastly  more  to  debauch  the  public  service  than  to  protect  it. 

If  this  most  anomalous  interpretation  of  the  Constitution  is  defended  upon 
any  theory  of  the  transcendent  importance  of  the  presidential  over  the  minis- 
terial office,  I  reply  that  no  such  distinction  is  warranted  by  the  law  or  the 
facts. 

In  law  the  functions  of  a  Secretary  arenas  important  to  the  nation  as  those  of 
the  President ;  and  in  practical  administration  the  labors  of  each  one  of  the 
seven  heads  of  executive  departments  are  worth  seven-fold  more  to  the  public 
than  the  labors  of  the  President. 

I  cannot,  therefore,  accept  this  new  interpretation  of  the  laws  of  impeach- 
ment. I  hold,  with  the  elder  authorities,  with  the  late  authorities,  with  all  the 
♦authorities,  that  impeachment  is  a  process  provided  not  for  the  punishment  of 
crime,  but  for  the  protection  of  the  state.  And  so  holding,  I  must  give  j.udg- 
.ment  not  as  to  whether  the  acts  proved  upon  the  respondent  are  declared  by  the 
criminal  code  to  be  crimes,  but  whether  I  think  them  so  prejudicial  to  the  state 
as  to  warrant  his  removal.  When  the  written  law  refuses  to  guide  me,  my  own 
conscience  must.  I  cannot  accept  the  opinions  of  another  man.  The  state  must 
furnish  me  with  the  rule  of  judgment  or  my  own  convictions  must  supply  one. 
There  can  be  no  other  umpire. 

What,  then,  are  the  acts  charged  upon  the  President?  how  far  are  they 
proved  '(  and  to  what  extent  are  they  criminal  % 

I  believe  I  am  not  mistaken  in  saying  that  the  specific  acts  charged  against 
the  respondent  in  the  "first  eight  articles  are,  that  on  the  21st  day  of  February 
last  he  issued  an  order  removing  Edwin  M.  Stanton  from  the  ofjSce  of  Secretary 
of  War,  and  that  on  the  same  day  he  issued  another  order  authorizing  Lorenzo 
Thomas  to  act  as  Secretary  of  War  ad  interim.  These  two  acts.are  charged 
in  different  articles,  in  various  forms,  as  done  with  various  intendments  and  with 
various  legal  effects.  They  are  relied  upon  as  specific  violations  of  the  Consti- 
tution and  as  violations  of  different  laws.  They  are  relied  upon  as  evidences  of 
a  conspiracy  to  prevent  Mr.  Stanton  from  holding  the  office  of  Secretary  of 
War,  and  as  evidences  of  an  attempt  to  drive  him  from  office  by  threats,  intim- 
idation, and  force. 

That  the  respondent 'issued  both  orders  is  fully  proved  by  the  evidence  and 
fully  admitted  by  the  answer.  • 

It  only  remains  for  me  to  consider  the  circumstances  under  which  they  were 
issued,  in  order  to  determine  whether  they  constitute  an  impeachable  offence. 

The  respondent  justifies  the  order  of  removal  under  the  double  warrant  of 
constitutional  authority  and  of  authority  conferred  by  the  2d  section  of  the  act 
of  1789  creating  the  Department  of  War. 

The  first  claim  I  have  already  considered  and  rejected.  The  second  claim  is 
resisted  upon  the  ground  that  the  authority  given  in  the  act  of  1789  is  revoked 
by  the  act  tff  March  2,  18G7  ;  and  accordingly  in  the  first  article  the  order  of 
removal  is  charged  specifically  as  a  violation  of  the  last-mentioned  act,  known 
as  the  tenure-of-office  act. 

Of  course,  with  the  views  I  have  already  expressed  of  the  true  construction  of 
the  Constitution,  I' can  entertain  no  doubt  of  the  entire  validity  of  the  tenure- 
of-office  act.  I  earnestly  supported  its  passage  in  the  Senate.  With  whatever 
ability  I  had  I  endeavored  to  extend  its  protection  to  the  heads  of  the  executive 
departments. 

But  while  the  action  of  the  House  accorded  with  my  own  views,  the  Senate, 
by  three  different  votes,  rejected  those  views.  That  disagreement  between  the 
two  houses  led  to  a  committee  of  conference. 
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The  committee  reported 'the  first  section  as  it  now  stands  in  the  law,  in  the 
following  words : 

That  every  person  Holding  any  civil  office  to  which  he  has  been  appointed  by  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 
hold  such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  quali- 
fied, except  as  herein  otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attor- 
ney General,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate. 

This  section  was  explained  to  the  Senate  by  members  of  the  committee  at  the 
time  it  was  reported  as  not  designed  to  affect  the  power  of  the  President  to 
remove  the  Secretary  of  War.  Upon  examining  the  provisions  then  it  was  my 
own  opinion  that  it  did  not  affect  his  authority  in  that  regard.  And  after  all 
the  debate  I  have  heard  upon  the  point  since,  I  have  not  been  able  to  change 
that  opinion. 

If  Mr.  Stanton  had  been  appointed  during  the  present  presidential  term,  I 
should  have  no  doubt  he  was  within  the  security  of  the  law.  But  I  cannot  find 
that,  either  in  fact  or  in  legal  intendment,  he  was  appointed  during  the  present 
presidential  term.  It  is  urged  that  he  was  appointed  by  Mr.  Lincoln,  and  such 
is  the  fact.  It  is  said  that. Mr.  Lincoln's  term  is  not  yet  expired.  .  Such  I 
believe  to  be  the  fact.  But  the  language  of  the  proviso  is,  that  a  Secretary  shall 
hold,  not  during  the  term  of  the  man  by  whom  he  is  appointed,  but  during  the 
term  of  the  President  by  whom  he  may  be  appointed.  Mr.  Stanton  was  appointed 
by  the  President  in  1862.  The  term  of  that  President  was  limited  by  the  Con- 
stitution. It  expired  on  the  4th  of  March,  1865..  That-  the  same  incumbent 
was  re-elected  for  the  next  term  is  conceded,  but  I  do  not  comprehend  how  that 
fact  extended  the  former  term. 

Entertaining  these  views,  and  because  the  first  article  of  the  impeachment 
charges  the  order  of  removal  as  a  violation  of  the  tenure-of-otuce  act,  I  am  con- 
strained to  hold  the  President  not  guilty  upon  that  article. 

But  even  if  the  tenure-of-office  act  had  n^ver  been  passed,  it  does  not  follow 
that  the  respondent  would  not  be  guilty  of  a  high  crime  in  issuing  the  order  of 
removal.  The  order  might  conclude  Mr.  Stanton.  But  it  does  not  follow  that 
the  people  could  not  resent  it  and  impeach  the  President  for  issuing  it. 

Two  of  the  articles  in  the  impeachment  of  Judge  Pickering  charged  him  with 
making  certain  orders  in  a  judicial  procedure  pending  before  him.  He  had 
undoubted  jurisdiction  to  make  the  orders,  and  they  were  binding  upon  the  par- 
ties until  reversed.  But  the  Senate  found  him  guilty  upon  both  articles,  not 
because  the  making  them  was  a  usurpation  of  authority,  but  because  it  was  an 
abuse  of  authority.  I  cannot  find,  for  reasons  already  stated,  that  the  respond- 
ent's order  removing  Mr.  Stanton  was  a  usurpation  of  authority,  but  was  it  not 
an  abuse  of  authority  1  If  Mr.  Stanton  was  a  meritorious  officer,  and  yet  the 
respondent  sought  wantonly  to  remove  him,  he  committed  the  precise  offence 
which  Mr.  Madison  declared  in  the  debate  of  1789  to  be  impeachable. 

The  cause  assigned  by  the  President  for  the  order  of  removal  is — 

That  the  relations  between  the  said  Stanton  and  the  President  no  longer  .permitted  the 
President  to  resort  to  him  for  advice,  or  to  be,  in'  the  judgment  of  the  President,  safely 
responsible  for  his  conduct  of  the  affairs  of  the  Department  of  War  as  by  law  required,  in 
accordance  with  the  orders  and  instructions  of  the  President ;  and  thereupon  by  force  of  the 
Constitution  and  laws  of  the  United  States,  which  devolve  on  the  President  the  power  and 
the  duty  to  control  the  conduct  of  the  business  of  that  executive  department  of  the  govern- 
ment; and  by  reason  of  the  constitutional  duty  of  the  President  to  take  care  that  the  laws  bo 
faithfully  executed,  this  respondent  did  necessarily  consider  and  did  determine  that  the  said 
Stanton  ought  no  longer  to  hold  the  said  office  of  Secretary  for  the  Department  of  War. 

The  cause  for  these  unhappy  personal  relations  is  explained  by  the  respondent 
in  a  message  sent  to  the  Senate  on  the  12th  of  December,  1867,  and  which  is 
,  made  a  part  of  the  answer  in  this  cause. 
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That  explanation  is  as  follows  :      *. 

The  subsequent  sessions  of  Congress  developed  new  complications  when  the  suffrage 
"bill  for  the  District  of  Columbia,  and  the  reconstruction  acts  of-  March  2  and  March  23, 
1867,  all  passed  over  the  veto.  It  -was  in  cabinet  consultations  upon  these  bills  that  a  differ- 
ence of  opinion  upon  the  most  vital  points  was  developed.  Upon  these  questions  there  was 
perfect  accord  between  all  the  members  of  the  cabinet  and  myself,  except  Mr.  Stanton.  He 
stood  alone,  and  the  difference  of  opinion  could  not  be  reconciled.  That  unity  of  opinions, 
which  upon  great  questions  of  public  policy  or  administration  is  so  essential  to  the'  Executive, 
was  gone. 

The  respondent  does  not  allege  that  Mr.  Stanton  would  not  advise  him  and 
advise  him  honestly,  but  only  that  he,  the  respondent,  "  could  not  resort  to  him 
for  advice."  If  the  fact  was  so,  and  if  the  advice  of  the  Secretary  was  essen- 
tial to  the  proper  discharge  of  the  President's  duty,  as  I  have  no  doubt  it  was, 
it  would  seem  to  show  disqualification  on  the  part  of  the  Executive,  rather  than 
on  the  part  of  the  Secretary,  and  to  demand  the  resignation  of  the  former,  rather 
than  the  removal  of  the  latter. 

But  the  reason  urged  why  the  President  could  not  resort  to  the  Secretary  for 
advice  is,  that  the  latter  differed  from  him  upon  three  points  of  public  policy — 
the  suffrage  bill  for  the  District  of  Columbia,  and  the  reconstruction  acts  of 
March  2  and  March  23, 1S67 — "Unity  of  opinion  was  gone." 

If  unity  of  opinion  had  still  existed,  it  is  difficult  to  understand  of  what 
advantage  Mr.  Stanton's  advice  could  have  been  to  the  President. 

I  do  not  readily  perceive  of  what  importance  it  was  to  the  President  to  resort 
to  a  minister  for  advice,  if  the  advisory  authority  of  the  latter  was  to  be  limited 
to  echoing  the  President's  own  opinions. 

But  it  is  very  suggestive  in  this  connection,  that  the  points  of  difference 
between  the  respondent  and  the  Secretary  were  upon  three  public  statutes.  The 
President  is  known  to  have  disapproved  them  all.  They  were,  in  fact,  passed 
over  his  veto. 

The  inference  seems  irresistible  that  the  Secretary  approved  them.  But  since 
they  had  all  been  passed  into  solemn  laws,  of  what  importance  were  the  opin- 
ions of  either,  unless,  indeed,  the  respondent  had  resolved  to  defeat  their  execu- 
tion, and  demanded  a  change  in  t\e  War  Office,  not  to  aid  him  more  efficiently 
in  the  execution  of  the  laws,  but  to  aid  him  in  defeating  their  execution  ? 

But  another  reason  for  wishing  to  get  rid  of  the  Secretary  urged  by  the 
President  is,  that  he  could  not  "  safely  be  responsible  for  his  conduct  of  the 
affairs  of  the  department."  Perhaps  that  was  so ;  although  the  evidence  is  not 
apparent.  But  the  sufficient  reply  Xo  that  is,  that  he  was  not  responsible  for  his 
conduct  any  further  than  he  directed  or  sanctioned  it.  The  suggestion  that  any 
President  is  responsible  for  the  conduct  of  subordinate  officers  is  a  groundless 
pretext  by  whomsoever  urged.  If  a  President  were  responsible  for  the  conduct 
of  his  subordinates,  the  respondent  would  not  only  have  been  impeachable,  but 
would  probably  have  been  in  the  penitentiary  loug  before  this  time;  and  few  oi 
his  predecessors  would  have  fared  any  better. 

But  upon  this  whole  question,  of  the  cause  assigned  for  the  exclusion  of  Mr, 
Stanton,  the  Senate  has  already  passed.  The  President  himself,  by  his  mes- 
sage of  the  12th  December  last,  called  for  the  judgment  of  the  Senate  upon 
them.  1  then  voted  them  insufficient.  Nevertheless  the  respondent  issued  the 
order  of1  removal ;  and  if  I  am  now  to  say  that  that  act  does  not  constitute  an 
impeachable  offence,  I  must  either  reverse  the  decision  I  then  made  upon  the 
cause  of  removal,  or  I  must  reverse  the  decision  of  Mr.  Madison  upon  the  nature 
of  an  impeachable  offence. 

•[  perceive  no'  reason  for  reversing  either.  But  upon  the  question  of  Mr.  Stan- 
ton's merits  as  an  officer,  I  am  not  left  to  rely  upon  my  own  judgment  alone.  Of 
course  my  own  judgment  must  guide  my  own  decision,  since  there  is  no  authorita- 
tive law  upon  the  subject.  But  I  am  glad  to  remember  that  my  opinion  was  then 
in  accord  with  that  of  a  large  majority  of  the  Senate,  and  also  manifestly  in 
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accord  with  what  the  opinion  of  the  respondent  himself  had  been,  and  with  that 
of  his  predecessor,  attested  by  both  in  the  most  solemn  manner.  President 
Lincoln  employed  Mr.  Stanton  as  Secretary  of  War  during  the  last  and  the 
larger  part  of  his  administration.  Mr.  Johnson  also  employed  him  from  the 
time  of  his  accession  to  the  presidency  for  nearly  two  years  before  the  tenure-of- 
office  bill  was  passed.  And  after  its  passage  he  continued  to  employ  him  until 
Congress  had  adjojirned,  had  reassembled,  and  adjourned  again.  ,  Not  until 
August,  1867,  did  he  commence  the  labor  of  excluding  him  from  office.  Of 
course  the  respondent  cannot  be  allowed  to  say  now  in  his  own  justification 
that  he  was  employing  in  a  high  trust  during  all  that  time  an  incompetent  or  an 
unfaithful  man.  He  must  assign  some  reason  for  wishing  to  exclude  him  from 
the  service  which  did  not  exist  before  he  commenced  the  attempt.  This  the 
respondent  does.  He  assigns  three  such  reasons.  They  were  found  in  the  fact 
that  the  Secretary  approved  of  three  different  statutes,  of  which  the  President 
disapproved. 

So  an  American  President  pleads  before  the  Senate,  as  a  justification  for  his 
dismissal  of  a  minister,  that  the  minister  approved  of  certain  public  laws !  A 
British  minister  leaves  office  the  moment  a  law  passes  which  he  cannot  approve. 
.  And  if  a  British  sovereign  were  to  assign  such  a  reason  for  the  dismissal  of  a 
minister,  he  would  not  be  impeached  indeed,  because  the  British  constitution 
does  not  warrant  such  a  proceeding ;  but  there  is  no  question  he  would  have  to 
quit  the  throne,  by  the  authority  not  conferred  upon  but  inherent  in  the  Parlia- 
ment as  the  representatives  of  the  people  of  the  realm. 

Commissioned  as  I  am,  by  the  express  letter  of  the  Constitution,  to  pass  judg- 
ment upon  the  conduct  of  this  respondent,  and  sworn  as  I  am  to  give  true 
judgment,  I  cannot  hesitate  to  say,  that  the  attempt  to  drive  an  American  min- 
ister from  the  public  service  because  he  approved  the  public  laws,  is  of  itself  a 
high  crime  against  the  state. 

It  is  urged  that  his  only  purpose  in  issuing  the  order  was  to  raise  the  question 
of  his  power  to  remove,  and  obtain  the  judgment  of  the  courts  of  law  upon  it. 
But  when  there  was  no  just  cause  for  removal,  why  should  the  President  have 
been  so  anxious  to  vindicate  his  power  to  remove?  But  I  dismiss  this  allega- 
tion with  the  remark  that  I  cannot  believe  it.  All  the  testimony  in  the  case 
contradicts  it.  There  is  not  a  syllable  to  support  it.  If  when  he  issued  the 
order  of  removal  he  intended  only  a  lawsuit,  why  did  he  not  so  say  to  General 
Thomas,  to  whom  he  gave  the  order]  Why  did  he  leave  the  Adjutant  General 
to  believe,  as  he'told  Dr.  Burleigh,  that  he  was  to  gain  possession  not  by  suit, 
but  by  force?  Why  did  he  leave  him  to  suppose,  as  he  told  Mr.  Wilkeson,  that 
he  should  overcome  the  objection  of  Mr.  Stanton,  not  through  the  aid  of  the 
Attorney  General,  but  by  help  of  the  General  of  the  armies ;  or,  as  he  told 
Karsner,  that  he  was  to  use  kicks  and  not  writs  ?  If  he  intended  no  more  than 
a  lawsuit,  why  did  he  not  so  inform  Lieutenant  General  Sherman  when  he  offered 
him  the  place  of  .Secretary  ad  interim  Borne  days  before  ?  At  that  time  the 
General  invited  his  attention  to  the  propriety  of  a  lawsuit,  but  the  President 
repudiated  the  suggestion  as  impracticable.  But  above  all,  if  he  intended  nothing 
more  than  a  lawsuit,  why  has  he  not  had  one  ?  The  courts  have  been  always 
open  to  him.  No  lawyer  needs  to  be  told  that  the  Attorney  General  could  have 
proceeded  to  try  the  title  to  the  office  upon  an  information  filed  upon  the  rela- 
tion of  General  Thomas  as  well  as  upon  the  relation  of  Mr.  Stanton.  It  has 
been  suggested  that  the  respondent's  hopes  of  a  lawsuit  were  frustrated  by  the 
discontinuance  of  some  criminal  proceedings  taken  against  General  Thomas  upon 
complaint  of  Mr.  Stanton,  soon  after  the  order  was  issued. 

The  President,  however,  does  not  in  his  answer  urge  that  explanation.  Aud- 
it is  hardly  credible  that  the  President  relied  upon  getting  into  court  in  that 
particular  way.  Every  other  way  has  been,  and  still  is,  open  to  him,  except 
one.     He  does  not  seem  to  have  been  able,  so  far,  to  get  into  the  law  courts  as 
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defendant,  and  that  seems  to  have  been  regarded  by  him  as  a  sine  qua  non  to 
any  litigation.  At  liberty  at  all  times  for  nearly  a  quarter  of  a  year  to  sue  upon 
the  right  of  General  Thomas  to  recover  possession,  he  has  failed  to  do  so.  But 
he  leaves  us  to  infer  that,  if  he  could  have  succeeded  in  putting  General  Thomas 
once  in  possession,  he  would  have  been  content  to  contest  a  suit  by  Mr.  Stanton, 
even  had  it  taken  a  year  to  determine  it. 

So  far,  I  discover  absolutely  nothing  to  relieve  the  respondent  from  the  guilt 
of  having  issued  an  order  for  the  removal  of  an  able  and,  faithful  officer,  long 
trusted  by  himself  and  by  his  predecessor,  and  still  trusted  by  a  large  portion  of 
the  country,  charged  with  no  fault,  but  that  he  approved  of  certain  laws  which 
the  President  condemned,  and  of  removing  him  against,  the  advice  of  a  large 
majority  of  the  Senate.  On  the  contrary,  it  seems  to  me  this  guilt  is  greatly 
aggravated  by'the  disposition  the  respondent  soughfr  to  make  of  the  office. 

To  remove  a  meritorious  public  officer,  Mr.  Madison  declared,  constituted  an 
impeachable  offence.  To  remove  such  an  officer  and  leave  the  office  vacant, 
with  no  one  to  discharge  the  duties,  would  doubtless  be  held  to  enhance  the 
guilt.  To  remove  a  faithful  and  competent  officer,  and  supply  his  place  with  an 
incompetent  and  dishonest  one,  would  enhance  it  still  more. 

To  remove  a  good  man  from  office,  and  to  replace  him  with  a  bad  man,  with- 
out any  advice  and  without  any  sort  of  legal  authority,  seems  to  me  an  offence 
•against  the  public  interests,  which,  if  it  go  unrebuked,  will  excuse. any  possible 
offence  that  leaves  the  President  outside  of  a  penitentiary. 

That  the  respondent  attempted  to  do  all  this  is  charged  upon  him,  and,  in  my. 
judgment,  is  proved  upon  him. 

At  the  same  time  that  he  issued  the  order  of  removal  he  issued  another  order, 
authorizing  the  Adjutant  General  of  the  army  to  act  as  Secretary  ad  interim. 
The  fitness  of  General  Thomas  for  the  office  of  .Secretary  is  not  fairly  in  issue  in 
this  cause,  and  consequently  we  can  know  but  little  about  it.  A  few  things, 
however,  are  disclosed  in  the  evidence.  It  i3  shown  that  the  same  position  was 
tendered,  a  few  days  before,  to  Lieutenant  General  Sherman,  and  he  declined  it. 
But  when  it  was  offered  to  General  Thomas,  he  not  only  accepted  it  promptly, 
but  he  addressed  a  letter  of  thanks  to  the  President  for  the  "  honor  done  him." 
"When  the  Adjutant  General  gives  thanks  for  a  trust  so  high,  so  delicate,  so 
solemn  that  Lieutenant  General  Sherman  shrinks  from  and  declines  it;  it  suggests 
the  inference  that  the  former  is  not  exactly  the  man  for  the  place. 

It  does  appear  also  from  the  testimony  that  the  General  of  the  army  had  rec- 
ommended his  retirement  from  the  military  service  altogether.  One  whom  Gen- 
eral Grant  thinks  no  longer  fitted  for  the  post  of  Adjutant  General  does  not 
afford  the  highest  evidence  of  fitness  for  the  post  of  Secretary  of  War. 

But  the  respondent's  legal  right  to  put  General  Thomas  in  possession  of  the 
War  Office  is  put  in  issue  by  the  second  and  by  some  other  articles  in  the  impeach- 
ment. 

The  respondent  claims  authority  under  the  act  of  February  13,  1795.  That 
is  as  follows  :  # 

That  in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treasury,  or  of  the 
Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  said  departments,  whose 
appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of  their  said 
respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he  shall 
think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perform  the  duties 
of  the  said  respective  offices  until  a  successor  be  appointed,  or  such  vacancy  be  filled  :  Pro- 
vided, That  no  one  vacancy  shall  be  supplied  in  niani.er  aforesaid  for  a  longer  term  than 
six  months. 

I  cannot  admit  the  claim  for  three  reasons  :    First.  There  is  reason  to  suppose 
that  the  statute  of  1795  was  never  regarded  as  a  valid  law.     Second.  It  seems 
to  me  to  have  been  clearly  repealed  by  the  act  of  1863.    And  third,  if  it  were 
'  in  full  force  it  did  not  authorize  the  order  issued  to  General  Thomas. 

If  a  vacancy  occur  in  the  office  of  the  Secretary  during  a  session  of  the  Sen- 
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ate  it  may,  under  the  Constitution,  be  filled  immediately  by  a  new  nomination 
and  confirmation.  If  the  vacancy  occur  during  the  recess  of  the  Senate  the 
Constitution  empowers  the  President  to  fill  it  by  a  new  commission,  to  hold  until 
the  Senate  convenes  and  can  act  upon  a  nomination.  That  commission  can  be 
issued  under  the  Constitution  as  promptly  as  a  person  may  be  authorized  under 
the  act.  The  commission  and  the  authorization  have  the  same  practical  effect ; 
so  that  the  provision  made  by  the  Constitution  for  cases  of  "  vacancy  "  would 
seem  to  be  ample  and  render  legislation  unnecessary. 

But  if  a  Secretary  be  absent  or  sick  it  is  evident  there  is  no  one  to  discharge 
the  duties  of  the  office ;  nor  does  the  Constitution  provide  any  mode  of  supplying 
the  want.     The  office  is  not  "  vacant,"  but  the  incumbent  is  disabled. 

To  provide  for  such  a  case  was,  as  I  suppose,  the  main  purpose  of  the  eighth 
section  of  the  act  of  May  8,  1792,  entitled  "An  act  making  alterations  in  the 
Treasury  and  War  Departments."  In  fact  the  section  does  a  little  more  than 
provide  for  cases  of  disability.  It  provides  for  one  kind  of  vacancy.  The  lan- 
guage is,  "  in  case  of  death,  absence  from  the  seat  of  government,  or  sickness  of 
the  Secretary  of  State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  War 
Department,"  &c,  "whereby  they  cannot  perform  the  duties  of  their  said  respect- 
ive offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he 
shall  think  it  neccessary,  to  authorize  any  person  or  persons,  at  his  discretion, 
to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be  appointed, 
or  until  such  absence  or  inability  by  sickness  shall  be  removed." 

Thus  the  law  stood  until  1795.  All  vacancies  were  provided  for  by  the  Con- 
stitution ;  and  temporary  disabilities  and  vacancy  by  death  were  provided  for 
by  the  law  1792. 

Then  the  law  was  passed  the  whole  of  which  is  quoted  above..  It  is  entitled 
"  An  act  to  amend  the  act  of  1792."  In  terms  it  provides  for  all  cases  of  vacancy, 
whether  by  death,  resignation  or  otherwise  ;  and  it  provides  for  no  Case  of  dis- 
ability. What  the  Constitution  had  done  well,  the  act  does  over  again ;  what 
the  Constitution  had  not  done  at  all  the  act  omits  to  do. 

But  it  is  evident  from  every  part  of  that  short  statute  that  the  draughtsman 
had  no  definite  idea  of  the  mischiefs  he  wished  to  remedy.  He  does  not  even 
seem  to  have  considered  what  a  "  vacancy  "  was,  or  to  have  been  conscious  that 
a  vacancy  differed  from  a  disability.  Hence  the  act  attempts  to  qualify  a 
vacancy  in  an  office  by  the  circumstance  that  it  shall  prevent  the  incumbent  of 
the  office  from  discharging  its  duties — as  if  there  were  some  vacancies  which  did 
not  prevent  the  regular  discharge  of  duty. 

Again,  it  limits,  in  terms,  the  duration  of  the  ad  interim  appointment  "  until 
a  successor  be  appointed  or  such  a  vacancy  be  filled,"  as  if  two  sorts  of  vacancy 
were  provided  for,  one  of  which  was  to  determine  by  the  appointment  of  a  "  suc- 
cessor," and  the  other  by  "  being  filled."  The  main  purpose  of  the  act  seems 
to  be  to  limit  the  extreme  duration  of  an  ad  interim  appointment.  And  in  this 
endeavor  it  collides  hopelessly  with  the  Constitution. 

The  Constitution  says  the  President  may^feupply  a  vacancy  occurring  during 
the  recess  of  the  Senate  by  commissioning  a  person  to  act  until  the  end  of  the  next 
session.  The  act  says  that  no  vacancy  shall  be  supplied  longer  than  six  months. 
It  would  seem  that  an  act  so  incongruous  ought  not  to  be  relied  upon  as  authority 
for  anything.  I  can  find  no  evidence  that  it  ever  was  quoted  as  authority 
before.  In  Little  &  Brown's  edition  of  the  Statutes  at  Large  it  is  marked 
"  obsolete."  But  if  it  ever  was  a  living  law,  it  seems  to  me  indisputable  that 
both  the  acts  of  1792  and  of  1795  are  repealed  by  the  act  of  February  20,  1863. 

It  has  been  seen  that  neither  of  the  former  acts  made  provision  for  cases  out 
of  the  three  Departments  of  State,  War,  and  Treasury.  In  1803  it  was  found 
that  no  provision  had  been  made  for  temporary  disabilities  in  either  of  the  other 
departments.  There  was  evidently  occasion  for  further  legislation,  and  it  seems 
to  me  to  have  been  made  the  occasion  for  revising  the  whole  subject  and  of 
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embodying  in  a  single  act  not  only  all  the  provision  to  be  made,  but  all  the 
cases  to  be  provided  for.  The  title  of  the  act  and  the  purview  of  the  act  alike 
prove  this.  The  title  shows  that  the  act  is  not  amendatory  of,  or  supplementary 
to,  the  former  acts ;  but  that  its  aim  is  to  do  effectually  just  what  the  other  acts 
did  partially. 

It  is  entitled  "  An  act  temporarily  to  supply  vacancies  in  tlie  executive  depart- 
ments in  certain  cases." 

The  body  of  the  act  shows  unmistakably  that  the  draughtsman  had  both  the 
former  acts  before  him.  He  copied  from  both.  The  ajct  provides  for  cases  of 
death,  absence  and  sickness,  as  did  the  act  of  1792.  It  provides  for  cases  of 
resignation,  and  provides  the  six  months'  limitation,  as  did  the  act  of  1795. 
Every  case  provided  for  by  both  the  former  acts  is  embraced  within  the  terms 
of  the  act  of  1863,  unless  the  case  of  removal  be  an  exception. 

It  is  argued  that  the  act  of  179£,  as  it  authorized  an  ad  interim  appointment 
in  all  cases  of  vacancy,  authorized  one  in  case  of  vacancy  by  removal.  That  is 
conceded.  But  it  should  be  remembered  that  the  power  to  supply  a  vacancy 
caused  by  removal  with  an  ad  interim  appointment  is  a  power  not  named  in 
the  statute  of  1 795,  since  the  power  so  to  create  a  vacancy  is  not  in  that  statute. 
The  power  to  make  a  vacancy  by  removal  is  found  in  the  acts  of  1789  and 
1820.  So,  one  in  looking  at  the  act  of  1795  does  not  see  the  specific  authority 
which  the  respondent  asserted  on  the  21st  of  February.  Those  who  drew  the 
statute  of  1863  could  have  seen  it  only  by  collating  the  act  of  1795  with  the 
acts  of  1789  and  1820.  The  act  of  1795  had  been  on  the  books  for  more  than 
70  years.  The  archives  of  the  government  have  been  ransacked  and  fail  to  show 
that  in  that  whole  period  a  single  removal  was  ever  by  any  President  followed 
with  an  ad  interim  appointment.  Every  power,  therefore,  which  could  be  seen 
by  reading  the  act  of  1795  was  copied  into  the  act'of  1863 ;  every  power  which 
had  ever  been  exerted  under  that  act  was  also  copied.  All  provisions  in  former 
laws  inconsistent  with  the  provisions  of  the  last-mentioned  act  are  expressly 
repealed.  And  yet  it  is  gravely  argued  that  this  power  of  supplying  a  vacancy 
caused  by  removal  with  an  ad  interim  appointment  still  survived  ;  not  only  that 
it  survived  the  act  of  1863,  but  the  act  of  March  2,  1867,  also,  which  deprives 
the  President  of  all  power  to  create  a  vacancy  by  removal  except  in  the  case  of  ahead 
of  department  where  no  such  vacancy  ever  was  created  more  than  once,  if  at  all. 
So,  in  spite  of  the  acts  of  1863  and  of  1867,  we  are  ask'ed  to  express,  from  the 
mere  husks  of  that  poor,  misshapen  statute  of  1795 — denounced  as  obsolete  in 
the  code  where  it  stands — the  authority  to  follow  the  removal  of  a  Secretary, 
made  w.hen  the  Senate  is  in  session,  with  an  ad  interim  appointment.  For  one 
I  cannot  consent  to  torture  the  laws  in  order  to  extort  from  them  permission  for 
the  respondent  to  strip  the  high  trust  of  Secretary  from  Edwin  M.  Stanton  and 
place  it  in  the  hands  of  Lorenzo  Thomas. 

It  is  said  that  repeals  by  implication  are  not  favored  by  the  courts.  That  is 
true.    Nevertheless,  a  statute  mey  be  repealed  without  naming  it. 

It  is  a  well-settled  rule  that  where  any  statute  is  revised  or  one  aet  framed  from  another, 
some  parts  being  omitted,  the  parts  omitted  are  not  to  be  revived  by  construction  but  are 
to  be  considered  as  annulled.  To  hold  otherwise  would  be  to  impute  to  the  legislature  gross 
carelessness  or  ignorance,  which  is  altogether  inadmissible.  (Wilde,  J.,  Ellis  vs.  Paige 
etat.,  1st  Pickering,  44;  5th  English,  588;  3d  Greenleaf,  22;  3d  Howard,  645;  12 Mass., 
545;  14111.,  334.) 

Encouraged  by  these  authorities,  I  venture  to  conclude  that  when  Congress 
embodied  in  the  act  of  1863  every  single  power  which  ever  had  been  seen  in 
the  act  of  1 795,  and  e.very  use  which  ever  had  been  made  of  it,  they  did  not 
intend  to  preserve  the  act  just  to  sustain  a  power  which  never  had  been  seen  in 
©r  a  use  which  never  had  been  made  of  it. 

But  if  the  act  of  1795  had  been  in  full  force  on  the  21st  of  February  last,  it 
would  not  have  authorized  the  order  given  by  the  respondent  to  General  Thomas* 
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Manifestly  it  was  the  purpose  of  all  these  laws  (that  of  1792,  of  17,95vand  1863) 
to  enable  the  President  to  supply  some  one*  to  discharge  the  duties  of  an  office 
temporarily  when,  by  reason  of  a  vacancy  in  the  office  or  the  disability  of  the 
incumbent,  the  duties  could  not  otherwise  be  discharged.  It  was  not  intended  he 
should  use  either  of  these  laws  to  replace  a  regular  officer  with  a  provisional 
one.  Yet  such  is  the  use  the  respondent  attempted  to  make  of  the  act  of  1795. 
There  was  no  vacancy  in  the  office  of  Secretary  of  War  on  the  21st  of  February 
last.  Mr.  Stanton  was  in  the  regular  discharge  of  its  duties,  neither  sick  nor 
absent. 

But  it  is  urged  that  the  President  had  power  to  remove  Mr.  Stanton,  and,  as 
he  issued  an  order  for  that  purpose,  there  was  a  "  vacancy  in  law." 

If  there  is  any  such  thing  as  a  "vacancy  in  law"  it  is  excluded  from  the  ope- 
ration of  the  act  of  1795  by  its  very  terms.  That  authorizes  an  ad  interim 
appointment  only  in  cases  of  such  rational  vacancies  as  prevent  the  incumbents 
from  discharging  the  duties  of  their  offices.  This  "  legal  vacancy"  was  not  of 
that  kind.  It  did  not  prevent  Mr.  Stanton  from  discharging  the  duties  of  his 
office.  On  the  contrary  he  continued  to  discharge  them  regularly  in  spite  of 
the  alleged  "  vacancy,"  aiid  on  the  trial  of  this  very  cause  copies  of  records  have 
been  read  in  evidence,  certified  by  him  as  Secretary  to  be  true  copies,  which 
certificates  were  made  many  weeks  after  the  "  legal  vacancy"  is  said  to  have 
occurred,  and  were  read  without  objection  to  their  competency  from  any  quarter. 
But  when  General  Thomas  was  authorized  to  act  as  Secretary  ad  interim  there 
was  no  "  legal  vacancy,"  nor  any  pretence  of  one.  Mr.  Stanton  not  only  had 
not  retired  from  the  War  Office,  but  he  had  received  no  notice  to  retire. 

The  testimony  shows  that  while  Mr.  Stanton  was  in  the  regular  discharge  of 
his  duties  as  Secretary,  at  the  War  Office,  without  notice  of  an  order  for  his 
removal  or  of  a  purpose  to  remove  him,  General  Thomas  was  called  to  the 
White  House,  and  there  presented  with  a  warrant  making  him  Secretary  ad 
interim.  As  such  he  was  at  once  assigned  to  duty.  And  the  first  duty  assigned 
to  him  was  that  of  making  a  vacancy  by  executing  the  order  for  the  removal  of 
Mr.  Stanton. 

It  seems  to  me  that  any  one  who  will  open  his  eyes  may  plainly  see  that  the 
authorization  to  General  Thomas  was  issued,  not  as  a  means  of  supplying  a 
vacancy,  but  as  a  means  of  making  one ;  not  to  provide  for  the  discharge  of  the 
duties  of  Secretary,  but  to  prevent  Mr.  Stanton  from  discharging  them.  If  the 
respondent  had  believed  his  simple  order  of  removal  would  have  made  a  vacaucy 
in  the  office  he  would  have  proceeded  to  fill  it  by  nomination,  as  President 
Adams  did  in  1800,  and  as  sooner  or  later  the  respondent  knew  he  must;  and 
as  in  fact  he  did  proceed,  the  next  day,  when  he  found  the  order  of  removal  did 
not  make  a  vacancy.  But  he  did  not  expect  Mr.  Stanton  would  obey  his  order 
of  removal.  He  knew  Mr.  Stanton  had  other  views  of  the  law.  He  thought  to 
surprise  him  into  acquiescence  by  confronting  him  suddenly  with  another  pre- 
tender to  the  office.  I  believe  this,  because  it  is  the  only  rational  interpretation 
of  his  conduct,  and  because  it  is  the  very  explanation  he  himself  gave  to  General 
Sherman. 

In  his  answer  the  respondent  denies  that  he  used  or  intended  to  use  intimida- 
tion or  threats,  as  is  charged  in  some  of  the  articles.  But  it  seems  to  me  he  must 
either  intend  to  deceive  us  by  that  denial,  or  he  meant  to  deceive  General  Sher- 
man when  he  offered  him  the  appointment  of  Secretary  ad  interim,  for  he  then 
tried  to  persuade  him  that  Mr.  Stanton  was  a  coward,  and  would  be  intimidated 
by  it.  1  do  not  suspect  him  of  an  attempt  to  deceive  General  Sherman;  but,  on 
the  contrary,  I  hold  him  upon  his  own  declarations  guilty  of  an  attempt  to  drive 
Mr.  Stanton  from  office  by  threats  and  intimidations,  as  is  charged  against  him. 
I  hold  also  that  he  conspired  with  General  Thomas  to  do  this,  as  is  charged 
in  article  4. 
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I  hold  that  the  testimony  -discloses  every  fact  necessary  to  constitute  a  crime 
against  the  act  of  July  31,  1861.. 

If,  instead  of  being  arraigned  before  a  court  of  impeachment,  the  respondent 
was  on  trial  before  a  criminal  court,  I  do  not  see  how  a  jury  could  fail  to  con- 
vict him.  Surely._it  will  not  be  denied  that  the  office  of  Secretary  of  War  is 
such  an  office  as  is  described  in  that  act.  It  will  not  be  denied  that  on  the  21st 
of. February  last  Mr.  Stanton  was  holding  it.  It  will  not  be  denied  that  it  was 
the  purpose  of  both  the  respondent  and  of  General  Thomas  to  prevent  him  from 
holding  it  longer.  To  that  end  they  conspired  together.  Both  were  unfriendly 
to  Mr.  Stanton.  The  respondent  avows  it  in  his  answer.  The  Adjutant  Gen- 
eral does  not  avow  it,  but  it  is  clearly  inferable  from  the  facts  stated  by  him, 
that  for  several  years  he  had  been  relieved  from  the  post  of  Adjutant  General  by 
the  Secretary,  and  that  he  had  been  but  recently  restored  by  the  direct'  order  of 
the  President,  and  against  the  wishes  of  the  Secretary. 

It  does  not  appear  that  any  other  human  being  was  advised  of  this  purpose 
common  to  those  two  individuals.  On  the  contrary,  there  is  strong  presumptive 
evidence  that  no  other  person  was  advised  of  it. 

Jt  would  seem  natural  that  upon  a  measure  of  so  much  gravity  the  President 
should  "have  consulted  his  cabinet.  The  gentlemen  composing  that  cabinet  were 
severally  produced  in  court.  The  counsel  for  the  respondent  offered  to  prove 
by  them  what  advice  they  gave  the  President  upon  some  questions  of  law,  but 
no  intimation  was  given  that  they  were  consulted,  or  that  they  advised  upon 
the  expediency  of  this  attempt  to  place  the  War  Office  in  the  hands  of  General 
Thomas,  to  the  exclusion  of  Mr.  Stanton.  The  means  selected  for  that  purpose 
were,  as  we  have  seen,  two  written  orders,  the  one  directing  Mr.  Stanton  to  turn, 
over  the  office  to  the  Adjutant  General,  and  the  other  ordering  the  Adjutaut  Gen* 
eral  to  take  possession  and  discharge  the  duties.  It  may  be  said  such  methods, 
were  not  calculated  to  intimidate  Mr.  Stanton.  The  result  shows  they  did  not 
intimidate  him.  But  the  testimony  shows  that  the  respondent  reasoned  other- 
wise. He  told  General  Sherman  that  just  such  papers  in  his  hands  would 
intimidate  the  Secretary.  If  it  be  said  that  the  President  had  the  legal  authority 
to  issue  the  orders,  and  might,  therefore,  calculate  on  the  obedience  of  Mr. 
Stanton,  I  reply  that  he  did  not  revoke  the  orders  when  he  found  Mr.  Stanton 
denied  his  authority  and  did  not  obey.  If  it  be  said  no  force  was  employed  to 
compel  obedience,  I  reply  that  force  was  threatened  by  the  Adjutant  General," 
both  to  Dr.  Burleigh  and  Mr.  Wilkeson. 

If  it  be  said  that  those  threats  were  not  sanctioned  by  the  respondent,  I  reply 
that  the  Adjutant  General,  while  he  says  the  President  did  not  specifically  direct 
the  employment  of  force,  yet  did  authorize  it  by  the  order  commanding  him  to 
take  possession ,  and  that  on  Friday,  on  Saturday  on  Monday,  and  on  Tuesday 
when  told  by  the  Adjutant  General  that  Mr  .Stanton  refused  to  surrender,  the 
respondent's  uniform  reply  was  substantially,  "  Go  on  ;  take  possession  and  dis- 
charge your  duties  ;  "  that  he  never  once  cautioned  him  against  the  use  of  force, 
and  never  once  directed  him  to  resort  to  the  courts.  And  finally  General 
Thomas  says  he  abandoned  the  idea  of  force,  not  because  be  doubted  his 
authority  to  use  it,  but  because  he  did  not  wish  to  cause  bloodshed. 

And  it  cannot  be  allowed  to  the  respondent  to  urge  that  he  is  not  responsible 
for  what  General  Thomas  did,  and  what  he  threatened  to  do,  within  the  scope 
of  the  warrant  given  him  by  the  respondent  himself,  in  furtherance  of  the  com- 
mon purpose.  One  of  the  reasons  assigned  by  him  for  wishing  to  get  rid  of  Mr. 
Stanton,  was  that  he  could  not  safely  be  responsible  for  his  conduct.  And  yet 
he  now  protests  that  he  is  not  responsible  for  the  conduct  of  his  successor,  even 
when  going  right  from  his  presence  to  prosecute  a  specific  purpose  with  plenary 
instructions  to  execute  it,  and  with  no  sort  of  restriction  as  to  the  means  to  be 
employed  in  the  execution  of  it. 
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A  few  words  of  comment  upon  some  considerations  urged  i&  defence  upon 
this  part  of  the  case. 

And  first,  it  is  said  his  attempt  to  eject  Mr.  Stanton  and  install  General  Thomasi 
did  not  succeed,  and  so  he  ought  not  to  be  punished.  I  cannot  think  the 
position  is  well  taken.  Whatever  he  could  do  to  insure  success,  he  did.  If 
his  orders  were  illegal,  he  cannot  plead  Mr.  Stanton's  lawful  disobedience  in 
his  own  justification.  If  his  orders  were  legal,  he  cannot  plead  Mr.  Stanton '3 
unlawful  resistence  in  his  own  justification.  Mr.  Stanton's  conduct  can- 
not make  his  acts  either  guilty  or  innocent.  If  one  aim  a  blow  at  another,  he 
is  not  held  innocent  because  the  intended  victim  wards  it  off,  and  so  is  not  felled 
by  it. 

Again  it  is  said  the  unlawfulness  of  his  order  is  not  clear,  and  the  respondent 
might  have  been  mistaken,  and  that  it  would  be  hard  to  impeach  him  for  a  mere 
mistake  of  law.  Certainly  it  would.  No  reasonable  man  would  think  of  doing  so. 
In  my  opinion  the  respondent  has  made  graver  mistakes  as  to  his  constitu- 
tional powers  than  are  proved  in  this  record.  Many  of  his  predecessors  have 
made  as  grave  and  palpable  ones.  But  I  do  not  hold  that  either  should  have 
been  impeached  for  them.  When  a  President,  faithfully  striving  to  promote  the 
public  good,  exerts  a  power  which  the  law  does  not  vest  in  him,  a  just  people 
would  not  permit  him  to  be  punished  for  it.  If  the  end  aimed  at  be  good,  the 
means  will  be  generously  criticised. 

But  the  respondent  was  aiming  to  do  what  the  Senate  advised  should  not  be 
done,  and  what  the  Lieutenant  General  of  the  army,  a  man  animated  by  great 
courage  and  great  candor,  and  inspired  by  no  party  or  personal  attachments, 
admonished  him  not  to  do.  I  cannot  help  believing  he  was  moved,  not  by 
any  regard  for  the  public  welfare,  but  by  the  hope  of  gratifying  hjs  personal 
resentments.  When  malice  dictates  the  end,  judgment  must  not  mistake  the 
means. 

But  I  see  no  reason  for  excusing  the  acts  of  the  respondent  upon  the  ground 
of  mistake.  If  he  was  mistaken  on  the  21st  of  February,  he  is  mistaken  still. 
He  has  not  recalled  his  orders.  He  is  impeached  by  the  representatives  of  the 
people  because  of  them,  and  the  issue  he  tenders  is  not  that  he  was  innocently 
mistaken,  but  that  he  was  right,  and  that  what  he  did,  he  would  have  done  if 
he  had  known  that  his  conviction  was  certain*  He  still  employs  General  Thomas 
at  the  meetings  of  his  cabinet  as  Secretary  ad  interim,  while  Mr,.  Stanton  dis- 
charges the  duties  of  Secretary  at  the  War  Office.  And  the  astounding  spec- 
tacle is  exhibited  of  two  rival  claimants  to  that  high  office,  the  one  recognized 
by  the  legislature,  and  by  every  other  executive  officer,  and  actually  discharg- 
ing the  duties,  but  excluded  from  cabinet  meetings  ;  while  the  other  is  recog- 
nized by  the  President,  and  entertained  at  ministerial  consultations,  but  is  dis- 
owned everywhere  else.  And  .yet,  for  almost  three  months,  the  President  has 
not  taken  the  first  legal  step  to  terminate  the  pretensions'of  either. 

If  one  is  indicted  for  the  larceny  of  a  coat,  and  appears  in  the  dock  with  the 
dbnt^m  his  back,  urges  his  title  to  it  in  his  defence,  and  proclaims  to  the  court 
that  he  would  have  taken  it  if  he  had  been  sure  of  going  to  the  penitentiary  for 
it,  a  jury  would  not  be  apt,  after  finding  all  the  facts  against  him,  to  acquit, 
upon  the  assumption  that  he  might  have  appropriated  the  coat  under  mistake. 
I  see  nothing  criminal  in  the  interview  between  the  respondent  and  General 
Emory.  Nor  am  I  satisfied  it  was  prompted  by  any  sinister  purpose.  And, 
therefore,  upon  the  ninth  article  I  must  find  the  respondent  not  guilty. 

The  tenth  article  is  of  different  purport  from  anything  heretofore  considered. 

'  In  it  the  respondent  is  presented  for  certain  utterances  made  by  him  on  different 

occasions.     I  cannot  reproduce  here  the  language  attributed  to  him.      It  is  set 

forth  at  length  in  the  article,  and  there  is  no  dispute,  I  believe ; '  that  is  proved 

substantially  as  avowed. 

The  representatives  of  the  people  present  these  speeches  as  official  miscon- 
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duct.  For  the  defence,  it  is  said  the  issue  involves  nothing  more  than  a  ques- 
tion of  personal  taste.  However  improper  the  words  were,  it  is  argued  that  the 
respondent  must  be  protected  in  the  use  of  them,  because  the  Constitution  guar- 
antees freedom  of  speech  to  all  men.  To  this  the  reply  is  that  speech  is  not, 
and  never  was  designed  to  ha,  free.  Unrestrained  speech  is  as  fatal  to  freedom 
as  the  old  restraints  of  despotism.  Speech  is  not  free  in  this  country,  nor  in 
any  country  where  there  is  both  liberty  and  law.  The  Constitution  has  indeed 
commanded,  in  stern  rebuke  of  an  old  form  of  despotism,  that  Congress  shall 
make  no  law  abridging  the  freedom  of  speech.  Thereby  fell  the  star-chamber 
and  all  government  censorship.  The  clamps  were  struck  from  the  organs  of 
articulation.  Thereby  the  tongue  was  made  free  as  any  other  member.  But 
no  more  so.  Violent  patients  in  a  retreat  for  the  insane  are  often  put  in  strait- 
jackets  to  avoid  the  possibility  of  mischief.  But  sane  men  are  permitted  to 
walk  about  in  society  with  arms  free  and  unconfined.  But  it  does  not  follow 
that  because  they  are  unfettered  they  may  use  their  arms  as  they  will,  and  with 
impunity.  The  law  still  lays  its  imperious  command  upon  every  citizen,  that 
he  use  not  his  freedom  of  limb  to  the  injury  of  any  man's  person  or  property, 
or  to  the  injury  of  the  state.  Whoever  disregards  the  command  must  answer 
for  the  wrong.  The  same  command  is  laid  upon  human  speech.  Whoever 
speaks  to  defame  the  character  of  his  fellow,  or  to  injure  his  property,  or  to 
incite  to  crime  against  the  state,  may  be  held  responsible  for  so  doing. 

M  Every  freeman  has  an  undoubted  right  to  lay  what  sentiments  he  pleases 
before  the  public ;  to  forbid  this  is  to  destroy  the  freedom  of  the  press.  But  if 
he  publishes  what  is  improper,  mischievous,  or  illegal,  he  must  take  the  conse- 
quences of  his  own  temerity."  That  sentiment  is  quoted  from  the  Commenta- 
ries of  William  Blackstone  by  Justice  Story,  and  with  his  hearty  approval. 
(Story's  Confmentary  on  the  Constitution,  section  1878.) 

And  Chancellor  Kent  instructs  us  that  "  it  has  become  a  constitutional  prin- 
ciple in  this  country,  that  every  citizen  may  freely  speak,  write,  and  publish 
his  sentiments  on  all  subjects,  being  responsible  for  the  abuse  of  that  right;  and 
that  no  law  can  rightfully  be  passed  to  restrain  or  abridge  the  freedom  of  the 
press."     (1st  Kent's  Com.,  section  241.) 

Speech  is  not  therefore  of  necessity  innocent  because  it  is  not  muzzled. 

Is  the  respondent  amenable  for  the.  speeches  attributed  to  him  in  the  tenth 
article  ? 

We  are  admonished  that  to  hold  him  so  would  be  to  repeat  upon  him  the 
wrong  which  the  so-called  sedition  law  of  1798  inflicted  upon  the  people  of  the 
country.  Clearly  there  is  no  analogy  between  the  offence  charged  against  the 
President  in  this  article  and  the  offences  proscribed  by  the  second  section  of  the 
act  of  1798.  That  was  a  proposal  by  the  government  to  punish  citizen's  for 
too  free  criticism  upon  the  conduct  of  their  own  servants.  The  House  of  Rep- 
resentatives propose  no  more  than  to  remove  a  servant  of  the  people  from  office 
which  they  say  he  disgraces  by  his  conduct  and  his  speech.  Counsel  have 
treated  this  article  as  if  it  were  an  attempt  to  punish  a  citizen  for  animadverting 
upon  the  policy  of  a  Congress.  The  purpose,  if  1  understand  it,  is  widely  dif- 
ferent from  that.  The  article,  after  setting  out  the  words  of  the  respondent, 
used  on  the  occasions  referred  to,  concludes  as  follows  :  "  Which  said  utterances, 
declarations,  threats,  and  harangues,  highly  censurable  in  any,  are  peculiarly 
indecent  and  unbecoming  in  the  Chief  Magistrate  of  the  United  States,  by 
means  whereof  eaid  Andrew  Johnson  has  brought  the  high  office  of  the  Presi- 
dent of  the  United  States  into  contempt,  ridicule,  and  disgrace,  to  the  great 
scandal  of  all  good  citizens,  whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  commit  and  was  then  and  there  guilty  of  a  high  misdemeanor 
in  office." 

The  principle,  of  the  tenth  article  is  precisely  the  reverse  of  the  law  of  1798. 
That  law  proposed  to  punish  the  people  for  criticising  the  ill  conduct  of  their 
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servants  in  the  government.     By  the  tenth  article  the  people  propose  to  remove 
one  of  their  servants  for  ill  conduct. 

Because  the  servants  may  not  tell  their  masters,  the  people,  what  to  say,  it 
does  not  follow  that  the  people  may  not  tell  their  servants  what  to  say. 

A  law  which  should  prohibit  a  man  under  penalties  from  tearing  the  siding 
from  the  house  he  owns,  to  make  repairs,  might  be  thought  rather  harsh,  and 
yet  it  might  not  be  thought  unreasonable  to  prohibit  a  tenant  from  splitting  up 
the  floors  and  bedaubing  the  frescoes  in  the  house  he  hire3. 

The  people  of  the  United  States  own  the  office  of  President.  They  built  it. 
It  is  consecrated  to  their  use.  In  it  they  thought  to  crystallize  and  employ  the 
excellence  of  the  republic.  They  claim  the  right  to  protect  it  from  desecration. 
Their  representatives  aver  that  Andrew  Johnson  has  disgraced  that  office. 
They  tell  us  wherein.  And  the  simple  question  presented  in  the  tenth  article  is 
whether  the  language  and  the  conduct  proved  under  it  are  or  are  not  degrading 
to  the  office  of  Chief  Magistrate. 

It  is  urged  in  reply  that  if  it  is  disgraceful  the  Senate  ought  not  to  condemn 
it,  because  the  representatives  who  prosecute  have  sometimes  used  language 
quite  as  bad,  and  that  even  in  the  Senate,  which  tries  the  case,  words  have  been 
heard  at  times  not  much  better.  "This  defence  is  ingenious,  but  hardly  good  in 
law.  The  law  of  set-off  is  not  unfamiliar  to  the  practice  of  the  courts.  But  I 
have  never  known  it  extended  beyond  settling  of  debts  between  the  immediate 
parties  to  the  record.  I  have  never  heard  a  defendant,  sued  for  the  amount  of 
his  grocer's  bill,  object  that  the  court  could  not  give  judgment  against  him  because 
the  judge  himself  owed  a  bill  at  the  same  shop.  I  fear  the  respondent's  counsel 
do  not  justly  appreciate  the  Presidential  office  when  they  gravely  plead  in  jus- 
tification of  the 'harangues  set  out  in  this  article,  the  worst  specimens  of  discus- 
sion found  in  the  debates  of  the  two  houses  of  Congress.  Much  might  be 
urged  in  palliation  of  those  precedents,  but  all  I  care  to  say  is,  that,  instead  of 
being  a  justification  for  anything,  they  cannot  be  justified  of  themselves. 

Were  those  utterances  disgraceful  to  one  holding  the  Presidential  office  ? 

It  has  been  urged  that  he  did  not  speak  as  a  magistrate,  but  as  a  citizen. 
That,  I  apprehend,  is  a  mistake.  From  the  time  one  assumes,  that  high  office 
until  he  retires  from  it,  he  is  always  President.  Not  all  he  "does  is  necessarily 
official,  but  all  he  does  should  be  consistent  with  the  exalted  character  of  the 
office.  The  office  of  Chief  Magistrate  is  not  a  garment  to  be  laid  off  or  put  on 
at  the  pleasure  of  the  incumbent.  When  once  those  high  responsibilities  are 
"assumed  they  must  be  maintained.  If  the  incumbent  weary  of  them,  he  may 
resign.     If  he  abuse  them,  he  may  be  removed. 

But,  on  the  occasion  referred  to  in  the  article,  the  respondent  was  acting 
semi-officially.  He  was  not  discharging  any  duty  imposed  on  him  as  President, 
but  he  was  exercising  a  high  privilege  belonging  to  him  as  such.  Not  as  a 
citizen  of  Tennessee,  but  avowedly  as  President  of  the  United  States  of  Amer- 
ica, was  he  then  visiting  and  being  visited  by  his  great  constituency. 

♦Was  his  conduct  such  as  became  his  character?  I  cannot  find  any  rules  in 
the  law  by  which  to  try  those  utterances.  I  cannot  consent  to  try  them  by  the 
models  furnished  from  the  proceedings  of  the  houses  of  Congress.-  I  can  try 
him  only  by  my  own  estimate  of  what  the  bearing  of  a  Chief  Magistrate  should 
be,  when  I  say  that  in  my  judgment  the  conduct  and  the  language  proved  against 
the  respondent  was  wholly  unbecoming  the  office  he  filled,  and  such  as,  if 
often  repeated,  would  be  fatal  to  the  respect  with  which  the  peoph-  have  hitherto 
cherished  it.  That  judgment  I  believe  is  in  strict  accord  with  the  opinion  of 
the  great  majority  of  th  •  American  people  as  expressed  at  the  time  I  do  not 
mean  to  speak  figuratively  when  I  say  the  people  then  hung  their  heads  in 
mortification — not  his  political  enemies  alone,  but  his  political  friends  as  w-11. 
And  of  those  friends,  I  doubt  if  there  is  one  in  the  Senate  who  has  not  often  declared 
his  belief  that  but  for  the  very  matters  charged  in  the  tenth  article,  the  people 
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would  have  sanctioned  the  policy  which  the  respondent  then  urged  upon  them, 
and  which  his  friends  professed*to  believe  was  vital  to  the  peace  and  welfare  of 
the  country.  How  they  can  now  vote  conduct  to  be  innocent  to  which  they 
then  ascribed  such  disastrous  results,  they  can  doubtless  explain ;  I  cannot. 
Many  a  lieutenant  has  been  cashiered  for  "  conduct  unbecoming  an  officer  and  a 
gentleman."  Is  it  possible  the  people  -cannot  remove  a  President  for  the  same 
ofFence,  and  that,  too,  exhibited  on  great  public  occasions  1 

The  eleventh  article  alone  remains  to  be  noticed.  In  that  the  respondent  ia  pre- 
sented for  having,  on  the  18th  day  of  August,  1866,  denied  that  the  39th  Con- 
gress was  a  legitimate  body  authorized  to  enact  laws  for  the  United  States,  but 
that  it  was  only  a  Congress  of  a  part  of  the  States;  and  for  having,  in  pursu- 
ance of  such  declarations,  set  himself  against  the  execution  of  several  of  its 
enactments — the  acts  fixing  the  tenure*of  civil  offices  and  reconstructing  the 
rebel  States,  among  them.  The  respondent  denies  that  he  said  the  39th  Con- 
gress was  a  Congress  of  only  part  of  the  States,  "in  any  sense  or  meaning  other 
than  that  ten  States  ©f  the  Union  were  denied  representation  therein."  No  worse 
meaning  than  that  could  be  imparted  to  the  words  he  used. 

"  Ten  States  of  the  Union  were  excluded  from  the  body.  But  the  Constitu- 
tion requires  that  Congress  should  be  composed  of  two  senators  and  a  given 
number  of  representatives  from  every  State;  consequently  this  body  was  not  the 
Congress  of  the  United  States."  That  was  the  doctrine  he-  meant  to  teach. 
But  he  says  free  speech  is  secured  to  him,  and  he  had  a  right  so  to  teach. 
Of  course.  His  right  so  to  teach  is  as  unquestionable  as  the  right  of  the  people  to 
impeach  him  for  it ;  but  I  cannot  conceive  of  teachings  more  mischievous  than 
these.  He  is  sworn  to  see  the  laws  executed.  If  that  body  was  the  Congress 
of  the  United  States,  its  enactments  were  laws ;  if  not,  they  were  not  laws. 
One  of  two  conclusions,  then,  is  inevitable.  Either  he  meant  to  instruct  the 
people  that  the  enactments  of  that  body  might  be  disregarded,  because  not 
passed  by  a  Congress,  or  he  meant  to  tell  them  they  must  submit  to  enactments 
of  a  body  which  was  not,  but  only  assumed  to  be  a  Congress.  Either  conclu- 
sion, in  my  judgment,  shows  a  criminal  purpose.  The  article  avers  the  first  to 
be  the  true  conclusion,  and  that  in  pursuance  of  that  conclusion  he  himself; 
undertook  to  obstruct  the  execution  of  the  teuure-of-office  act  and  some  other 
enactments  of  that  Congress. 

The  case  shows  that  on  the  12th  of  August,  1867,  the  respondent,  in  accord- 
ance with  the  provisions  of  the  tenure-of-office  act,  suspended  Edwin  M.  Stanton 
from  the  office  of  Secretary  of  War;  that,  in  accordance  with  the  same,  he  made 
General  U.  S.  Grant  Secretary  ad  interim;  that,  in  accordance  with  the  same, 
on  the  12th  of  December,  he  communicated  his  reasons  for  the  suspension  to 
the  Senate.  All  this  was  in  strict  accord  with  the  provisions  of  the  act,  if  not 
in  pursuance  of  them.  All  these  steps  were  authorized  by  the  act  of  March  2, 
1867,  above  referred  to. 

But  that  act  also  required  that  if  the  Senate  $id  not  approve  the  reasons  for 
which  the  suspension  was  made  the  office  should  \M  restored. 

Now,  the  case  shows  that '  the  respondent  designed  and  contrived  to  prevent 
that  restoration  in  spite  of  the  act.  His  letter  to  General  Grant,  on  page  234  of 
the  record,  shows  that,  beyond  all  possibility  of  mistake.  True  he  does  not 
confess  to  have  designed  his  exclusion  longer  than  to  try  the  right  of  Mr.  Stan- 
ton in  the  courts  of  law ;  but  that  right  could  not  be  so  determined  during  the 
remainder  of  this  presidential  term.  But  what  was  the  question  to  be  tried  ? 
Not  the  question  of  his  right  to  remove  Mr.  Stanton,  for  he  had  not  removed 
jVA.  Stanton  ;  he  had  only  suspended  him.  Not  the  constitutionality  of  the 
tenure-of-office  act,  for  the  validity  of  that  act  could  not  be  put  in  issue  in  a 
suit  between  Mr.  Stanton  and  General  Grant;  for  if  the  act  was  valid,  it 
commanded  Mr.  Stanton  to  be  restored,  because  the  Senate  had  found  "the  rea- 
sons for  his  suspension  insufficient.     If  it  was  invalid,  the  order  of  suspension 
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itself  was  without  authority,  and  General  Grant  never  had  any  right  in  the 
office.  So,  in  such  a  suit,  the  respondent  would  have  been  exhibited  in  the 
attitude  of  asserting  the  validity  of  the  tenure-of-office  act,  in  order  to  get  Mr. 
Stanton  out  of  the  office,  and  of  denying  it  to  prevent  his  getting  back. 

To  avoid  this  monstrous  predicament  the  respondent,  in  his  answer,  asserts 
what  seems  to  me,  if  possible,  still  more  monstrous.  He  asserts  that  he  did  not 
suspend  Mr.  Stanton  by  virtue  of  authority  conferred  by  the  act  of  March  2. 
True  every  step  he  took  was  a  step  prescribed  by  that  act,  and  yet  he  avers,  in 
his  answer,  that  he  did  not  suspend  Mr.  Stanton  in  pursuance  of  that  act  "  until 
the  next  meeting  of  the  Senate,  or  until  the  Senate  should  have  acted  upon  the 
case,  but  by  force  of  the  power  and  authority  vested  in  him  by  the  Constitution 
and  laws  of  the  United  States  indefinitely  and  at  the  pleasure  of  the  Presiden'." 

It  has  come  to  that.  The  respondent,  to  justify  his  acts,  not  only  asserts 
authority  under  the  Constitution  to  remove  all  officers  appointed  by  the  joint 
act  of  himself  and  the  Senate,  in  spite  of  laws  to  the  contrary,  and  to  replace 
them  with  others  commissioned  by  himself  alone,  but  he  also  claims  the  power 
to  suspend  them  all  and  fill  tljeir  places  with  ad  interim  appointments.  The  first 
is  a  power  which  gives  the  President  absolute  control  of  one  incumbent  for  each 
office  known  to  the  laws.  The  last  is  a  clayn  which  gives  him  the  right  to  dupli- 
cate the  number. 

So  far  as  I  know,  this  extraordinary  power  was  never  heard  of  until  the 
respondent's  answer  was  filed.  I  never  saw  a  syllable  in  the  Constitution  to 
warrant  the  claim.  No  possible  exigency  of  the  service  could  require  it ;  and 
to  my  mind  the  whole  pretence,  instead  of  excusing  the  respondent's  acts,  only 
aggravates  their  guilt. 

Because,  therefore,  the  testimony  in  this  case  compels  me  to  believe  that  the  \ 
respondent,  in  order  to  punish  Edwin  M.  Stanton  for  his  fidelity  to  the  laws,  did 
seek  to  remove  him  from  the  office  of  Secretary  of  War,  in  which  he  had  long 
and  ably  served  his  country ;  and  because  he  perverted  to  that  purpose  the 
solemn  trust  reposed  in  the  Executive  by  the  act  of  August  7,  1789,  therein 
acting  in  wanton  disregard  of  the  public  welfare  ;  and  because  he  attempted  to 
do  it  against  the  advice  of  the  Senate,  without  consultation  with  his  cabinet,  and 
without  previous  notice  to  the  people ;  and  because,  in  furtherance  of  that 
unlawful  purpose,  he  sought  to  commit  the  powers  of  that  high  office  to  Lorenzo 
Thomas,  and  did,  without  any  authority  of  law,  issue  his  warrant  to  that  effect, 
before  said  Stanton  had  surrendered  those  powers,  and  when  he  had  no  just  rea- 
son to  believe  said  Stanton  would  surrender  them ;  and  because  he  did  intend 
and  contrive  thereby  to  intimidate  said  Stanton  into  a  surrender  of  those  powers 
by  making  him  believe  that  force  would  be  employed  to  compel  his  surrender  ; 
and  because  I  believe  he  did  use  the  language  charged  upon  him  by  the  repre- 
sentatives of  the  people,  and  that  such  utterances  are  of  evil  example,  of  per- 
nicious tendency,  and  calculated  to  degrade  the  office  of  President  in  the  esti- 
mation of  the  people ;  and  because  he  did  publicly  teach  that  the  39th  Congress 
was  not  a  body  whose  enactments  had  the  authority  of  law ;  and  because  he 
did  himself  set  the  example  of  disobeying  the  enactments  of  that  Congress  by 
endeavoring  to  induce  the  General  of  the  army  to  retain  possession  of  the  office 
of  Secretary  of  War,  after  the  Senate  had  decided,  in  pursuance  of  one  of  the 
laws  of  that  Congress,  that  said  Stanton  should  and  ought  to  repossess  the 
same ;  therefore  I  find  the  respondent  guilty  of  high  crimes  and  misdemeanors  ? 
respectively  charged  in  articles  2,  3,  4,  5,  7,  8,  10,  11.  4tr 
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I  had  hoped  that  the  formal  consideration  of  the  subject  would  be  officially 
reported  in  order  that  the  world  might  know,  without  diminution  or  exaggeration, 
the  reasons  and  views  upon  which  we  proceed  to  our  judgment.  But  as  the 
Senate  has,  for  causes  satisfactory  to  itself,  decided  otherwise,  I  have  reduced  to 
writing  all  that  I  expected  to  have  said  here,  that  it  may  be,  so  far  as  of  any 
interest  to  them,  exposed  to  the  examination  of  my  countrymen. 

I  can  only,  w^hin  the  time  allotted  by  the  rules,  state  briefly  the  grounds 
upon  which  my  judgment  in  this  case  rests.  All  the  arguments  o  n  either  side 
cannot  be  reviewed  in  detail,  and  they  must  therefore  be  dismissed  with  the 
general  observation  that  in  those  respects  in  which  they  are  not  in  harmony  with 
the  reasons  or  conclusions  I  now  state,  they  appear  to  me  to  be  unsound. 

As  my  duties  are  clearly  judicial,. "  impartially"  to  try  the  respondent  upon  the 
accusations  contained  in  the  articles  of  impeachment,  and  to  decide  "  according 
to  the  constitution  and  the  laws,"  I  have  only  conscientiously  to  discharge  that 
duty,  and  so  doing  I  have  no  concern  with,  or  responsibility  for  the  conse- 
quences, political  or  other,  that  may  flow  from  my  decision.  If  the  respon- 
dent has  been  guilty  of  a  violation  of  law,  the  representatives  of  the  people  in 
the  House  of  Representatives,  like  a  grand  jury  in  ordinary  cases,  are  the  sole 
judges  whether  that  violation  of  law  is  of  such  enormity,  or  of  such  conse- 
quence as  a  precedent,  if  permitted  to  pass  without  notice,  as  to  require  the 
prosecution  of  the  offender.  As  they  have  presented  the  cause  for  our  action, 
we  have  only  to  apply  the  law  as  it  is  to  the  facts  proved.  We  have  no  dis- 
cretion to  say  guilty  or  not  guilty  according  to  our  views  of  expediency,  or  our 
personal  wishes.  Whatever  they  may  be  they  can  have  no  tendency  to  show 
that  the  respondent  is  either  innocent  or  guilty.  These  propositions  are  funda- 
mental elements  in  all  civilized  systems  of  jurisprudence.  Any  other  would  be 
a  mockery  of  justice,  and  soon  result  in  the  destruction  of  liberty  and  free 
government.  The  truth  and  the  law  are  the  only  stable  foundations  of  society, 
and  whoever,  for  any  cause  or  motive,  however  worthy  apparently,  departs 
from  these,  "commits  a  great  wrong  upon  what  all  good  men  unite  in  wishing  to 
preserve. 

The  statement  of  these  principles  would  have  been  a  work  of  entire  superero- 
gation, but  for  the  fact  that  the  appeals  and  remonstrances  of  the  press  of  the 
country,  touching  our  disposition  of  the  case,  have  been  urgent,  and  which,  if 
extended  to  all  trials,  would  poison  the  fountains  of  justice. 

The  first  three  articles,  taken  collectively,  charge  the  respondent  with  an  illegal 
removal  of  Mr.  Stanton  from  office  as  Secretary  of  War,  and  the  illegal  appoint- 
ment of  Adjutant  General  Thomas  ad  interim  in  his  place.  These  articles  also 
aver  that  these  acts  were  done  with  intent  to  violate  the  Constitution  and  the 
law.  The  answer  asserts  that  although  the  acts  charged  were  designedly  done, 
they  are  justifiable  ;  because, 

1.  If  the  act  of  March  2,  18G7,  prohibited  them,  it  was  in  conflict  with  the 
Constitution,  and  therefore  void. 

2.  The  Constitution  and  the  laws  under  it  in  force  prior  to  March  2,  1867, 
conferred  the  power  of  removal  upon  the  respondent,  and  that  act  did  not  in  this 
instance  purport  to  take  it  away. 

3.  If  Mr.  Stanton  was  lawfully  removed,  the  power  to  appoint  General 
Thomas  was  conferred  by  the  act  of  1795,  which  for  that  purpose  was  still  in 
force. 

4.  If  either  the  removal  or  appointment  was  in  violation  of  law,  still  it  was  done 
in  good  faith,  under  a  sincere  claim  of  right,  and  therefore,  it  could  not  be  the 
baeis  of,  or  amount  to  a  crime  or  misdemeanor. 

Upon  the  allegations  and  proofs,  the  commission  of  the  acts  charged  is  indis- 
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putable,  and  hence  the  main  question  is,  do  either  of  them  constitute  a  high 
crime  or  misdemeanor  ? 

The  Constitution  made  express  provision  for  the  apjwintmcnt  of  officers,  as 
follows : 

$ 

And  he  [the  President]  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  ambassadors,  other  public  ministers,  and  consuls,  judges  of  the  Su- 
preme Court,  and  all  other  officers  of  the  United  States,  whose  appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be; established  bylaw;  but  the  Congress 
may,  by  law,  vest  the  appointment  of  such  inferior  officers  as  they  shall,  think  proper  in  the 
President  alone,  in  the  courts  of  law,  or  in  the  beads  of  departments. 

And  power  was  also  conferred  upon  the  President  "  to  fill  up  all  vacancies 
that  may  happen  during  the  recess  of  the  Senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next  session." 

"  The  executive  power"  named  as  to  be  vested  in  the  President,  must  of 
necessity  be  that  power  and  no  other,  which  the  Constitution  grants  to  him. 
So  speaking,  it  proceeds  at  once  to  define  and  describe  it.  All  the  powers  of 
the  President  are  specifically  enumerated,  with  apparently  the  utmost  precision, 
even  those*  most  clearly  within  the.  general  definition  of  "  executive  power." 
Two  of  these,  namely,  the  power  to  be  commander-in-chief  and  the  power  to 
grant  reprieves  and  pardons,  are  perfect  illustrations  of  this.  On  the  other 
hand,  his  duties  are  partly  detailed,  as  to  "receive  ambassadors,"  'and  partly 
generalized,  as  "  to  take  care  that  the  laws  be  faithfully  executed."  This  dif- 
ference arose  from  the  nature  of  things.  The  limited  powers  which  the  framors 
of  the  Constitution  thought  fit  to  grant  to  the  person  who  was  to  take  the  place 
of  kings  and  emperors  in  systems  of  government  hostile  to  liberty,  could  be 
easily  named,  and  ought  to  be  jealously  defined.  The  duties  relating  to  seeing 
the  laws  faithfully  executed  could  not  all  be  foreseen  in  detail,  and  from  them 
there  could  scarcely  arise  any  danger  to  the  republic,  for  he  was  not  to  execute 
the  laws  himself,  but  to  "  take  care"  that  they  be  "  faithfully  executed."  This 
could  only  be  done  be  done  by  just  such,  and  only  the  methods  and  agencies 
provided  for  that  purpose  by  the  laws  themselves.  He  could  not,  rightfully, 
violate  tke  laws  in  order  to  enforce  them.  This  is,  I'  believe,,  unquestioned  ; 
and  it  was  perfectly  stated  by  Attorney  General  Black,  on  the  20th  of  Novem- 
ber, I860,  in  advising  President  Buchanan  touching  his  duties  relating  to  some 
of  the  first  acts  of  the  rebellion,  as  follows  : 

To  the  Chief  Executive  Magistrate  of  the  Union  is  confided  the  solemn  duty  of  seeing 
the  laws  faithfully  executed.  That  he  may  be  able  to  meet  this  duty  with  a  power  equal  to 
its  performance,  he  nominates  his  own  subordinates  and  removes  them  at  pleasure.  For 
the  same  reason,  the  land  and  naval  forces  are  under  his  orders  as  their  commander-in-chief. 
But  his  power  is  to  be  used  only  in  the  manner  prescribed  by  the  Legislative  Department.  He 
cannot  accomplish  a  legal  purpose*  by  illegal  means,  or  break  the  laws  himself  to  prevent  them 
from  being  violated  by  others.     (9.  Op.  Att'y  Gen.  516.) 

The  Constitution  expressly  provides,  on  the  other  hand,  that  Congress  shall 
have  power  "  to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by  the  Con- 
stitution in  the  government  of  the  United  States,  or  in  any  department  thereof'' 

In  view  of  these  provisions,  1  cannot  doubt  that,  the  regulation  of  the  tenure 
of  the  offices  to  be  established  by  law  was  not  confided  by  the  Constitution  to 
the  President,  but  was  left  to  be  provided  for  by  legislation. 

The  scheme,  plainly,  was  to  leave  the  selection  of  persons  to  fill  offices  to  the 
President,  acting  with  the  advice  and  consent  of  the  Senate,  and  to  leave  to  the 
whole  government — that  is  to  the  law-making  power — full  discretion  as  to  the 
establishment  of  offices,  and  as  to  the  terms  upon  which,  and  the  tenure  by 
which,  they  should  be  held  by  the  persons  so  selected.  Any  other  construction 
would  defeat,  as  for  several  years  prior  to  the  recent  act  it  has  defeated  in  many 
instances,  entirely,  the  express  declaration  of  the  Constitution  that  the  offices 
shall  be  filled  by  such  persons  as  shall  be  advised  by  the  Senate ;  for  temporary 
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commissions  could  be  issued  from  session  to  session,  even  to  the  very  persons 
rejected  by  the  Senate,  as  has  been  the  case.  And  if  officers  by  the  Constitu- 
tion are  removable  at  the  will  of  the  President,  why,  when  once  appointed, 
should  they  not  h®ld  at  his  pleasure,  and  if  so,  how  can  the  law  put  a  period  to 
their  holding,  as  has  been  done  in  various  instances  from  the  first,  without  ques- 
tion from  any  source  ? 

Certainly  if,  when  the  Constitution  is  silent,  the  legislative  power  may 
declare  that  whoever  is  appointed  to  a  particular  office  shall  cease  to  hold  it  at 
the  end  of  four  years,  it  may  also  deqlare  that  the  appointee  shall  enjoy  it 
during  that  time.  The  two  things  are  complementary  to  each  other,  and 
logically  inseparable. 

These  views  as  to  whstt  in  general  belongs  to  legislative  power  are  fully  sus- 
tained by  many  decisions  of  the  Supreme  Court,  among  which,  Martin  v.  Hun- 
ter's lessee,  1  Wheat.,  326 ;  Wayman  v.  Southard,  10-1 ;  16  Peters,  89  ;  Jones 
v.  Van  Zandt,  5  How.,  may  be  read  with  profit. 

It  was  to  establish  a  reign  of  law,  the  only  safeguard  of  society,  aud  the  only 
means  of  liberty,  that  the  Constitution  was  formed.  We  must,  therefore,  sup- 
pose that  the  cases  not  specifically  provided  for,  and  the  implied  powers  gen- 
erally were  intended  to  be  left  to  the  provisions  of  law,  in  makiug  which  both 
the  President  and  Congress  must  always  participate,  and  usually  concur,  and  not 
to  the  uncontrolled  will  of  the  executive.  Indeed,  the  counsel  for  the  respon- 
dent do  not  seem  very  seriously  to  question  this  interpretation  of  the  Constitu- 
tion considered  independently  of  a  construction,  which  they  insist  has  been  by 
legislative  discussion  and  enactment,  and  by  long  practice  of  executives  put 
upon  it. 

I  will  dispose,  very  briefly,  of  this  construction,  as  it  is  called.  Extended 
examination,  for  which  there  is  not  time,  would  make  the  fallacy  of  it  clear  to 
demonstration.  So  far  as  legislative  discussion  is  concerned,  (although  that  is 
no  safe  or  admissible  guide  to  the  construction  of  law  as  law,  for  no  member 
is  bound  by  the  ©pinions  or  words  of  any  other,  and  so  his  silence  is  no  acqui- 
esence,)  the  pretension  has  been  from  the  beginning  the  subject  of  dispute  between 
adherents  of  a  President  and  the  representatives  of  the  States  and  people,  not  as 
to  the  right  of  a  President  to  resist  a  legislative  rule,  which  has  rarely  if  ever 
before  been  asserted,  but  as  to  the  propriety  of  enacting  one ;  and  even  Mr. 
Madison  himself,  whose  opinions  are  so  much  relied  upon  by  the  counsel  for  the 
respondent,  was  at  different  times  on  both  sides  of  the  question,  and  Mr.  Adams, 
whose  casting  vote  in  the  Senate  passed  the  act  of  1789,  was  strongly  opposed 
to  the  provision  of  the  Constitution  requiring  the  Senate  to  confirm  any  appoint- 
ment, and  he  was  by  the  public  so  generally  supposed  to  have  been  influenced 
by  his  expectation  of  becoming  President  himself,  that  he  thought  it  necessary 
to  repel  the  accusation  of  (to  use  his  own  words)  "  deciding  in  favor  of  the  powers 
of  the  prime  because  I  look  up  to  that  goal." 

An  analysis  of  the  debates  and  votes  upon  the  act  of  1789,  creating  the  depart- 
ment of  foreign  affairs,  will  demonstrate  the  inconclusiveness  of  tests  of  this 
sort.  Of  the  fifty-four  members  of  the  House  of  Representatives  present,  those 
who  argued  that  the  power  of  removal  was,  by  the  Constitution,  in  the  Presi- 
dent, were  Sedgwick,  Madison,  (who  had  maintained  the  opposite,)  Vining, 
Boudinot,  Clymer,  Benson,  Scott,  Goodhue,  and  Baldwin.  Those  who  con- 
tended that  the  President  had  not  the  power,  but  that  it  might  be  conferred  by 
law,  but  ought  not  to  be,  were  Jackson,  Stone,  and  Tucker. 

Those  who  believed  that  the  President  had  not  the  power,  and  that  it  could 
not  be.  conferred,  were  White,  Smith  of  South  Carolina,  Livemore,  and  Page. 

Those  who  maintained  that  the  President  had  not  the  inherent  power,  but 
that  it  might  be  bestowed  by  law,  and  that  it  was  expedient  to  bestow  it,  were 
Huntington,  Madison  at  first,  Gerry,  Ames,  Hartly,  Lawrence,  Sherman,  Lee, 
and  Sylvester — twenty-four  in  all,  speaking.     Of  these,  fifteen  thought  the  Con- 
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Btitution  did  not  confer  this  power  upon  the  President,  while  only  nine  thought 
otherwise.  But  those  who  thought  he  had  the  power  and  those  who  thought 
the  law  ought  to  confer  it  were  seventeen. 

Thirty  did  not  speak  at  all,  and  in  voting  upon  the  words  conferring  or  recog- 
nizing the  power,  they  were  just  as  likely  to  vote  upon  the  grounds  of  Roger 
Sherman  as  upon  the  reasons  of  those  who  merely  intended  to  admit  the  power. 
On  the  motion  to  strike  «ut  the  words  "  to  be  removable  by  the  President," 
the  ayes  were  twenty,  and  the  noes  thirty-four ;  but  no  guess,  even,  can  be 
formed  that  this  majority  took  one  view  rather  than  the  other.  Indeed,  adding 
only  the  eight  who  spoke  against  the  inherent  power,  but  for  the  provisions  of 
law,  to  the  twenty  opponents  of  both,  and  there  is  a  clear  majority  adverse  to 
any  such  inherent  power  in  the  President.  And  when  on  the  next  day  it  was 
proposed  to  change  the  language  to  that  which  became  the  law,  among  the  ayes 
are  the  names  of  White,  Smith  of  South  Carolina,  Livemore,  Page,  Huntington, 
Gerry,  Ames,  and  Sherman,  all  of  whom,  as  we  have  seen,  were  of  opinion 
against  the  claim  of  an  inherent  power  of  removal  in  the  President.  All  this, 
with  a  possible  error  as  to  one  or  two  persons,  arising .  from  the  vagueness  or 
contradictory  character  of  their  language,  is  in  the  record  of  the  proceedings, 
obvious  to  any  one  who  will  undergo  the  labor  of  its  examination. 

The  construction,  then,  claimed  to  be  derived  from  this  source  ceases  to  have 
any  foundation  in  point  of  fact. 

On  the  other  hand,  a  select  committee  of  the  Senate,  of  which  Thomas  H. 
Benton  was  chairman,  and  having  among  its  members  Mr.  Van  Buren  and  Mr. 
Hayne,  made  a  report  in  1826,  in  which  they  say,  "Not  being  able  to  reform 
the  Constitution  in  the  election  of  President,  they  must  go  to  work  upon  his 
powers,  and  trim  down  these  by  statutory  enactments  whenever  it  can  be  done 
by  law,  and  with  a  just  regard  to  the  proper  efficiency  of  the  government. 
For  this  purpose  they  have  reported  six  bills,"  &c.  One  of  these  bills  was 
a  bill  entitled  "  A  bill  to  prevent  military  and  naval  officers  from  being  dismissed 
the  service  at  the  pleasure  of  the  President ;  "  and  it  prohibited  any  dismissal 
except  on  the  sentence  of  a  court-martial,  or  on  address  of  both  Houses  of 
Congress.  The  substance  of  this  bill  became  a  law  by  the  approval  of  Jhe 
respondent  himself,  on  the  13th  day  of  July,  1866.  In  1835,  on  the  favorable 
report  of  a  select  committee  of  which  Mr.  Calhoun,  Mr.  Webster  and  Mr.  Ben- 
ton were  members,  on  the*  same  subject  of  executive  patronage,  analagous 
measures  were  agitated,  but  I  have  not  space  to  detail  them.  Aside  from  actual 
legislation  appearing  in  the  statutes,  there  has  been  no  general  recognition  of 
these  claims,  but  a  constant  protest  by  all  parties,  in  their  turn,  against  them. 

As  to  the  supposed  recognition  by  the  laws  themselves,  and  a  practice  under 
them,  it  need  only  be  said  that  the  whole  course  of  legislation,  comprised  in  more 
than  twenty  statutes,  has  until  1863,  authorized  the  President  to  make  remov- 
als; and  hence  they  furnish  ne  evidence  of  his  powers,  independently  of  the  laiv, 
but  the  contrary.  It  needs  no  argument  to  show  that  what  the  laws  have 
authorized  they  may  forbid.  No  law  can  become  so  old  that  the  legislative 
power  cannot  change  it;  and  even  as  to  legislative  construction  it  is  the  same. 
A  later  Congress  has  just  as  much  power  in  that  respect  as  an  earlier. 

The  act*  of  1792, 1795,  and  1863,  relating  to  ad  interim  appointments,  which 
have  always  been  acquiesced  in  without  question  from  any  source,  are  decisive 
utterances,  so  far  as  legislative  action  can  possibly  be  so,  of  the  power  of  the 
law  to  regulate  the  exercise  of  powers  and  duties  expressly  conferred  by  the 
Constitution  upon  the  President  and  Senate.  Our  Own  statutes,  and  those  of 
all  states  having  written  constitutions,  are  full  of  similar  or  analogous  instances. 

Can  it  be  said,  then,  that  where  the  letter  of  the  Constitution  is  silent  upon 
another  branch  of  the  same  subject,  the  law  has  no  power  to  speak,  and  that 
behind  that  veil  of  silence  sleeps  a  kingly  prerogative  of  the  President? 

The  act  of  1863,  providing  for  a  national  currency,  expressly  declared  that 
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the  comptroller  of  the  currency  should  hold  his  office  for  five  years,  arid  sheuld 
not  be  removed  without  the  advice  and  consent  of  the  Senate.  It  was  passed 
by  votes  irrespective  of  party,  receiving,  among  others,  that  of  the  honorable 
senator  from  Wisconsin  who  sits  furthest  from  me,  (Mr.  Doolittle),  without  any 
objection,  from  any  source,  to  this  feature  of  it.  It  was  approved  by  President 
Lincoln.  The  law  and  practice  of  the  government  was  thus  changed,  and,  in 
that  instance,  restored  to  the  letter  and  true  spirit  of  the  Constitution,  with  the 
concurrence  of  all  parties,  full  five  years  before  this  case  arose.  And,  as  I  have 
said,  substantially,  and  indeed,  identically,  the  same  principle  was,  with  the 
official  approval  of  the  respondent  himself,  applied  to  military  and  naval  officers 
by  the  act  of  July  13,  1866,  relating  to  the  army,  prohibiting  their  removal 
without  the  sentence  of  a  court-martial,  which  power  had  been  exercised  during 
the  war,  under  the  authority  of  law,  and  not  under  claim  of  prerogative.  (Act 
of  July  17,  1862.) 

"The  judicial  decisions  and  opinions  touching  this  subject  support  the  same 
view. 

Marbury  vs.  Madison,  1  Oranch,  is,  as  I  understand  it,  expressly  in  point  ; 
and  in  the  late  case  of  Mr.  Guthrie,  (17  How.,)  the  only  judge  whose  views  of 
jurisdiction  made  it  proper  for  him  to  speak,  upheld  the  same  doctrine. 

For  these  reasons,  and  many  others  that  the  time  does  not  permit  me  to  state, 
I  conclude  that  the  act  of  March  2,  1867,  is  perfectly  constitutional. 

Does  the  act  apply  to  the  case  of  Mr.  Stanton,  and  forbid  his  removal  at  the 
will  of  the  President  ? 

It  is  conceded  that  the  leading  clause  of  the  section  does  include  him,  but  it 
is  claimed  that  he  is  taken  out  of  it  by  a  proviso  which  not  only  effects  that, 
but  which  also  excludes  him  from  the  proviso  itself  or  fails  to  mention  him  at 
all !  In  construing  a  statute  it  is  always  necessary  to  look  at  the  whole  scope 
of  the  law  in  all  its  sections,  and  at  the  state  of  facts  existing  at  the  time  of  its 
passage,  in  order  to  make  a  proper  application  of  the  law,  and  to  search  through 
the  language  of  the  act  for  the  design  to  which  it  was  devoted. 

These  facts  are  that  Mr.  Stanton  was  then  the  Secretary  of  War,  subject  to 
removal  from  office  under  the  act  of  1789  at  the  pleasure  of  the  respondent.  On 
that  state  of  facts  the  proviso  said  that  "  the  Secretary  of  War,"  &c,  "sliall  hold 
their  offices,  respectively,  for  and  during  the  term  of  the  President  by  whom, 
they  may  have  been  appointed,"  &c.  Now,  as  Mr.  Stanton  was  then  Secretary 
of  War,  he  must  be  the  person  included  in  that  description.  That  Secretary  is 
(with  the  others)  by  name  the  very  subject  of  which  the  proviso  speaks.  And 
it  will  be  noticed  that  the  language  as  to  the  appointment  is  in  the  past  tense, 
"  may  have  been  appointed  "  are  the  words.  That  the  proviso  declared  some- 
thing touching  the  tenure  of  Mr.  Stanton  carmot  truly  be  denied.  But  if  it  did 
not  declare  anything  as  to  him,  then,  confessedly,  the  leading  and  sweeping  open- 
ing clause  embraces  him,  for  then,  as  to  him  it  is  not  "  otherwise  provided."  Hav- 
ing ascertained,  then,  that  the  proviso  epeaks  of  Mr.  Stanton,  we  find  that  it 
says  that  he  "  shall  hold  "  his  office,  &c,  for  a  described  period.  These  words, 
it  will  be  seen,  apply  only  to  the  future,  and  import,  if  language  has  any  mean- 
ing, that  he  shall,  after  the  passage  of  the  act,  continue  and  remain  in  office  by 
force  of  the  law.  The  respondent's  counsel  insist,  however,  that  the  real  mean- 
ing of  this  language  is  (if  applicable  to  him)  that  he  shall  not  hold  the  office  at 
all! 

If,  as  we  have  shown,  when  the  act  passed,  he  was  the  Secretary  of  War 
named  in  and  affected  Dy  the  proviso,  the  question  is,  was  he,  on  the  21st 
day  of  February,  1868,  holding  office  in  the  flame  way  and  under  the  same 
tenure  that  he  was  at  the  passage  of  the  act,  which  said  he  should  hold,  and  not 
that  he  should  not  ?  It  is  not  disputed  that  he  was.  Was  he  then,  at  the 
passage  of  the  act,  holding  his  office  "  during  the  term  of  the  President  by  whom 
he  was  appointed?"     He  was  appointed  by  President  Lincoln.     Then  was 
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March  2,  1867,  the  time  of  the  passage  of  the  act,  during  the  term  of  Mr.  Lin- 
2oln,  who  was,  so  far  as  relates  to  Mr.  Stanton,  the  President  named  in  the 
proviso  ? 

The  Constitution  says  the  President  "  shall  hold  his  office  during  the  term  of 
four  years"  and  that  the  Vice-President  shall  be  "  chosen  for  the  same  term." 
It  creates  and  permits  no  other  term  or  period  whatever,  but  provides  only,  in 
case  of  death,  &c,  for  the  devolution  of  "  duties"  or  "  office"  not  the  term,  upon 
the  Vice-President. 

Mr.  Lincoln  began  a  regular  term  on  March  4,  1865,  and  died  in  April  of 
that  year,  when  the  office  devolved  on  the  respondent.  Now,  if  the  respondent 
became  thereby  invested  with  a  constitutional  "  term"  of  his  own  as  President, 
he  must  he  in  fox  four  years  from  April  15,  1865,  which  is  not  pretended  by 
any  one.  Hence,  he  must  take  the  office  for  the  unexpired  term  of  Mr.  Lincoln, 
bis  predecessor.  It  was  the  office  and  not  the  term,  which  are  distinct  things, 
that  Mr.  Lincoln  held  when  he  died.  The  office  did  not.  die  with  him,  but  sur- 
vived in  all  its  current  identity  and  force  to  his  successor,  the  respondent, 
measured  by  precisely  the  same  "  term"  that  it  was  before.  When,  therefore, 
the  statute  speaks  of  "  the  term  of  the  President,"  it  does  not  refer  to  owner- 
ship or  possession,  which  a  man  cannot  be  said  to  have  after  his  death,  but  it 
plainly  refers  to  the  term  for  and  in  relation  to  which,  that  President  was  elected, 
and  which,  by  the  Constitution,  was  attributed  to  him.  A«reference  to  any  lexi- 
con will  show  that  this  is  the  principal  and  most  frequent  meaning  of  the  word 
"  of." 

To  claim  that  at  the  death  of  Mr.  Lincoln  the  "term  "  applicable  to  him  thereby 
expired  and  ended,  would  be  as  erroneous  as  to  claim  that  the  death  of  a  tenant 
for  a  term  of  years  not  yet  expired,  produces  an  end  of  the  term,  and  that  his 
legal  representative  either  takes  a  new  term  or  none  at  all. 

But  it  is  truly  said  that  Mr.  Lincoln  had  a  prior  term  in  which,  in  the  lan- 
guage of  counsel,  Mr.  Stanton  was  appointed,, which  had  expired  two  years  before 
the  passage  of  the  law;  and  it  is  claimed  that  that^r^  term  is  the  one  named 
in  the  act,  and  that  it  meant  therefore  that  Mr.  Stanton  should  hold  for  one 
month  after  March  4,  1865,  instead  of  one  month  after  March  4,  1869.  The 
answer  (if  any  be  needful)  is  that  the  act  passed  in  the  middle  of  Mr.  Lincoln's 
second  and  then  existing  term,  and  to  reject  that  term,  and  apply  the  words  of 
the  statute  to  a  past  and  completed  term,  which  had  then  no  existence  either  in 
law  or  fact,  would  be  contrary  not  only  to  any  supposable  intention  of  the  law 
makers,  but  in  direct  violation  of  the  words  of  the  statute,  which  declare  that 
he  "shall  hold"  (instead  of  not  holding)  not  during  the  term  "in  which"  he 
"  may  have  been  appointed,"  as  counsel  use  the  words,  but  "  during  the  terra  of 
the  President  by  whom  he  may  have  been  appointed."  Any  other  construction 
would  involve  the  gross  absurdity  that  Congress  by  that  act,  on  the  2d  of  March, 
1S67,  legislated  out  of  office  virtually,  as  of  April  4,  1865,  those  Secretaries  wto 
had  been  appointed  by  Mr.  Lincoln,  and  intended  to  declare  that  officers  then 
legally  holding  should  go  out  of  office  two  years  before  the  passage  of  the  act ! 

This  result  was  sought  to  be  avoided  by  the  distinguished  counsel  who  opened 
the  defence,  if  I  rightly  understood  him,  by  advancing  the  idea  that  the  proviso 
should  be  construed  to  read  and  apply  to  future  Secretaries,  &c,  and  to  have 
no  reference  to  the  then  present  ones.  This  is,  perhaps,  sufficiently  answered 
already.  I  know  of  no  rule  of  construction  by  which  that  word  can  be  inter- 
polated into  the  statute,  and  if  it  were,  the  proviso  would  be  made  thereby  to 
have  no  reference  at  all  to  the  present  Secretaries,  who  would  then  fall  within 
the  very  letter  and  protection  of  the  body  of  the  section. 

The  proviso  cannot  fairly  be  made  to  take  the  case  out  of  the  general  clause 
of  the  section,  on  the  ground  that  this  is  a  case  therein  "otherwise  provided" 
for,  as  is  claimed,  and  then  be  construed  not  to  affect  the  case  itself,  and  to  leave 
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it  under  the  «ict  of  1789,  on  the  ground  that  it  does  not  apply  to  the  case  at  all ! 
That  would  be  saying  that  it  did  and  did  not  speak  of  the  case. 

The  idea  that  the  proviso  does  not  speak  of  the  present  Secretary  of  "War 
arises,  on  the  very  reasoning  of  those  who  maintain  it,  out  of  the  fallacy  of  con- 
founding the  subject  of  the  proviso,  (the  Secretary  of  War,)  with  what  is 
affirmed  of  that  subject,  thus  :  "  What  is  declared  or  affirmed  in  the  proviso  of 
the  Secretary  of  War  is,  under  the  circumstances,  erroneous  or  non-existing  ; 
therefore  nothing  is  declared  of  the  subject,  (the  Secretary  of  War;")  which  is 
absurd.  The  second  section  plainly  points  out,  also,  the  only  way  of  removal 
of  all  officers,  but  with  my  views  of  the  first  it  is  not  necessary  to  enlarge 
upon  it. 

It  is  said  that  this  was  not  the  intention  in  fact  when  the  law  passed  ;  and 
to  prove  this  the  expression  of  one  or  two  senators,  made  upon  the  spur  and  in 
the  hurry  of  the  moment,  are  cited.  I  dissent  entirely  from  any  such  inference, 
and  from  any  such  rule  of  interpreting  or  administering  law,  as  law.  With  the 
exception  of  certain  questions  appealing  to  the  will  of  the  whole  law-  making 
power,  and  not  necessary  to  be  now  enumerated,  the  body  is  responsible  for, 
and  its  will  is  found  in,  what  it  declares  in  its  laws,  and  notPfor,  or  in  the  opinions 
of  its  individual  members.  The  journals  of  the  houses,  even,  cannot  be  resorted 
to  for  any  such  purpose.  This  is  the  rule  in  all  civilized  countries,  and  is,  with 
the  solid  reasons  for  it,  known  to  every  lawyer. 

It  is  urged,  as  touching  in  some  degree. the  probable  intent  of  this  proviso, 
that  the  construction  I  have  put  upon  it  would  work  an  inequality  in  the  dura- 
tion of  the  offices  of  the  various  Secretaries,  some  having  been  appointed  by  Mr. 
Lincoln,  and  some  by  Mr.  Johnson.  If  that  were  the  effect,  it  could  not  alter 
the  plain  construction  of  the  law  as  applied  to  the  first-named  Secretaries.  But 
no  such  result  follows.  The  evident  meaning  of  the  word  "of,"  used  in  the 
phrase  "  during  the  term  of  the  President  by  whom,  they  may  have  been 
appointed,"  being  "  relating,  or  having  reference  to,"  the  word  "  term"  as  there 
used  and  applied,  under  the  circumstances  existing,  to  all  the  Secretaries — which 
embraced  both  classes — related  both  to  Mr.  Lincoln  and  Mr.  Johnson.  It 
related,  as  I  have  shown,  to  Mr.  Lincoln  primarily  and  expressly,  and  it  related 
to  Mr.  Johnson  sub  modo,  who,  as  Vice-President,  was  chosen  for,  and  who  suc- 
ceeded as  President  for,  the  "same  term,"  and  who  was,  under  the  qualifications 
of  the  Constitution,  filling  out  the  unexpired  term  relating  to  Mr.  Lincoln. 
Thus,  and  in  no  other  way,  can  all  the  words  of  the  proviso  be  made  effective, 
and  a  rational  and  just  result  be  reached.  It  appears  to  me,  therefore,  without 
"any  doubt,  that  the  law  in  question  covers  the  case. 

The  act,  then,  prohibited  the  removal  of  Mr.  Stanton  and  the  appointment  of 
General  Thomas,  and  it  declared  such  removal  or  appointment  to  be  a  high  mis- 
demeanor, and  denounced  a  punishment  against  it. 

•But  it  is  contended  that,  as  the  articles  charge  not  only  an  intentional  doing 
of  the  acts  forbidden — which  the  respondent  admits — but  also  an  intent  thereby 
to  violate  the  law  and  the  Constitution — which  he  denies — he  cannot  be  found 
guilty  unless  it  is  also  proved  that  such  iutent  existed  in  point  of  fact.  I  do 
not  understand  that  to  be  the  law,  and  I  think  no  authority  for  such  a  proposi- 
tion can  be  found  anywhere.  Certainly  the  cases  cited  by  the  counsel  for  the 
respondent  do  not  maintain  it,  unless  it  be  conceded  that  the  discretion  therein 
spoken  of  as  existing  in  the  course  of  exercising  constitutional  executive  powers, 
er  authority  delegated  by  lav/,  means  a  discretion  to  decide  what  powers  are 
executive,  and  what  authority  is  delegated,  in  spite  of  the  Constitution  that 
measures  and  defines  the  powers,  and  the  law  that  confers  the  authority ;  a 
proposition  so  contrary  to  justice  and  reason  and  so  subversive  of  government 
that  it  carries  its  own  refutation. 

The  philosophy  and  experience  of  ages  concur  in  the  propriety  of  the  maxim 
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that  "ignorance  of  the  law  excuseth  no  man."  For  obvious  reasons  a  govern- 
ment of  laws  could  not  exist  if  any  man  or  officer  were  to  be  left  to  put  his  own 
construction  upon,  or  to  form  and  act  upon  his  owu  views  of  the  validity  of  the 
laws  framed  for  the  benefit  and  protection  of  all.  Every  citizen,  either  in  or  out 
of  office,  acts  in  the  peril  of  the  law.  If  the  respondent  really  believed  that  this 
case  was  not  within  the  act  of  Congress,  or  that  the  act  was  unconstitutional, 
he  could  do  what  he  did  at  the  risk  of  being  condemned  if  he  proved  to  be 
wrong,  or  of  being  justified  if  he  proved  to  be  right,  in  the  judgment  of  the  tri- 
bunal of  last  resort  before  which  he  might  be  brought  for  trial,  and  to  which 
tribunal,  the  same  Constitution,  which  he  claims  the  right  to  judge  of  for  him- 
self, has  committed  by  express  command  the  high  duty  to  try  him  for  such  acts, 
upon  the^same  principles  of  law  impartial  and  immutable,  as  apply  to  the  hum- 
blest citizen  in  the  land. 

In  general,  it  is  only  when  the  motive  or  intention  is  an  element  in  the 
description  or  definition  of  the  very  act  forbidden  that  it  becomes  material  on 
the  trial  of  a  person  accused  of  crime.  Murder,  larceny,  and  robbery,  like  the 
case  cited  by  Mr.  Evarts,  are  instances  of  this  kind.  Treason,  violations  of  the 
fugitive  slave  laws,  and  the  liquor  laws,  are  illustrations  of  the  other  class  of 
cases,  which  embraces  so  much  of  this  one  as  relates  to  removal  and  appoint- 
ment, the  unlawful  doing  of  which  the  statute  declares  to  be  a  misdemeanor, 
and  punishes  as  such.  All  that  is  required  in  such  cases  is  the  voluntary  com- 
mission of  the  act  forbidden.  An  erroneous  belief  that  it  was  lawful  is  no 
defence.  Upon  this  all  writers  upon  criminal  law,  all  decisions,  all  systems  of 
jurisprudence,  and  the  practice  of  all  countries,  agree.  It  is  true  that  the  mor- 
ally innocent  sometimes  suffer  from  this  necessary  rule,  but  in  such  cases  the 
hardship  necessary  to  the  stability  of  society  is  usually  mitigated  by  a  remis- 
sion of  penalties. 

In  this  case  there  is  no  penalty  in  the  legal  or  constitutional  sense  to  be 
inflicted  by  this  tribunal.  Punishment  by  impeachment  does  not  exist  under 
our  Constitution.  The  accused  cannot  thereby  be  deprived  of  life,  liberty,  or 
property.  He  can  only  be  removed  from  the  office  he  fills  and  prevented  from 
holding  office,  not  as  a  punishment,  but  as  a  means  merely  of  protection  to  the 
community  against  the  danger  to  be  apprehended  from  having  a  criminal  in 
office.  It  merely  does  what  the  respondent  himself  claims  the  power  to  do,  at 
his  own  pleasure,  in  respect  to  Mr.  Stanton  and  every  other  officer  in  the  land. 
The  only  difference  is,  that  this  body  does  it  under  oath,  upon  a  trial,  under  an 
authority  expressly  conferred,  while  the  respondent  claims  it  and  has  done  it 
without  any  such  sanctions  of  justice  and  at  his  mere  will. 

The  "  indictment,  trial,  judgment,  and  punishment "  of  the  respondent  are, 
by  the  Constitution,  expressly  reserved  to  the  ordinary  criminal  courts. 

It  has  been  said  that  there  is  injustice  in  condemning  an  officer  for  infractions 
of  law  committed  under  the  supposition  that  they  were  legal  acts.  There  may 
be  hardship,  but  there  can  be  no  injustice,  in  vindicating  the  supremacy  of  the 
law.  We  do  not  make  the  law,  we  only  adjudge  what  it  is.  It  is  the  law  that 
speaks  to  the  offender  through  us,  and  the  same  law  imposes  upon  us  the  duty 
to  declare  it.  Were  it  material,  however,  to  inquire  into  the  motive  and  pur- 
poses of  the  respondent  in  these  transactions,  it  would  be  an  easy  task  to  show 
that  they  are  not  above  criticism,  resting,  as  they  seem  to  do,  upon  his  dislike 
to  a  system  of  laws  which  he  wished  to  overthrow,  but  which  the  Secretary 
was  unwilling  to  assist  in.  It  is  enough,  for  the  present,  to  say  that  if  the 
respondent  be  legally  guilty,  to  acquit  him  upon  any  such  grounds  as  are 
claimed  would  be  to  sanction  a  disregard  of  law  and  to  invite  him,  as  well  as 
future  Presidents,  to  try  more  forcible  and  dangerous  experiments  upon  the 
government,  instead  of  teaching  the  great  lesson  that,  in  some  form,  all  nations 
must  learn  at  last,  that  its  highest  officers  ought  to  be  most  careful  and  scrupu 
lous  in  the  observance  of  its  laws. 
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I  conclude,  then,  that  the  intents  charged  in  these  three  articles  are' either 
immaterial,  or  such  as  the  law  conclusively  infers  from  the  acts  proved,  although 
I  should  have  no  hesitation  in  finding,  as  a  matter  of  fact,  that  in  the  remo- 
val of  Mr.  Stanton,  the  respondent  did  intend  to  violate  the  act  of  March  2, 
1867,  if  not  the  Constitution.  While  it  is  probable  that  he  and  many  of  the 
^ads  of  departments  thought  at  the  time  the  act  passed,  as  did  some  members 
of  Congress,  that  the  Secretaries  appointed  by  Mr.  Lincoln  were  not  within  it, 
I  am  fully  satisfied  that,  either  upon  or  without  advice,  he  thought,  when  he 
suspended  Mr.  Stanton  in  August,  1867,  and  has  since  thought  that  the  statute 
covered  the  case.  His  conduct  is,  to  my  mind,  reconcilable  with  no  other  hypoth- 
esis. He  had  then  determined  (as  he  says  himself)  that  he  could  no  longer  tolerate 
Mr.  Stanton  in  the  office;  yet,  instead  of  removing  him,  as  he  had,  if,he  acted 
with  a  view  to  the  faithful  execution  of  the  laws,  a  perfect  legal  right  to  do 
under  the  act  of  1789,  if  the  act  of  March  2,  1867,  did  not  protect  him,  he  sus- 
pended him,  .is  fhat  act  permitted,  designated  another  to  act,  for  which  designa- 
tion, upon  a  suspension,  there  was  no  pretence  or  color  of  law,  save  that  same 
act,  and  reported  his  action  to  the  Senate  within  the  time  and  in  the  manner 
required  by  it.  And,  as  he  now  claims,  he  also  took  these  and  subsequent  steps* 
in  order  to  test  in  the  courts  the  validity  of  this  law,  whieh  he  believed  to 
invade  the  constitutional  rights  of  the  executive,  and  which  he  was,  therefore, 
bound  to  test  judicially.  If  he  thought  the  case  was  not  within  the  law,  why 
did  he  not  remove  Mr.  Stanton  in  August  1  And  how  could  he  think  that  the 
case  could  be  made  to  try  the  validity  of  a  law  that  did  not  apply  to  it  ? 

But  the  respondent  insists  that,  although  the  law  may  be  valid  arid  cover  the 
case,  inasmuch  as  his  act  of  dismissal  of  Mr.  Stanton  was  illegal  and  void,  it 
was  no  removal  of  Mr.  Stanton,  and  no  violation  of  the  law  prohibiting  removals. 
If  this  novel  notion  could  be  popularized  into  all  criminal  trials  it  would  be  of 
vast  benefit  to  offenders.  The  result  would  be  that,  as  no  act  in  violation  of 
law  changes  the  rights  of  innocent  persons,  all  such  acts  must  be  guiltless, 
because  void.  The  statute  does  not  forbid  or  punish  legal  acts  of  removal,  (it 
would  be  strange  if  it  did,)  but  illegal  ones  like  this,  which,  so  far  as  anything 
the  respondent  could  do,  was  complete ;  for,  had  it  been  legal,  Mr.  Stanton  by 
that  act  alone  would  have  been  out  of  office.  The  respondent's  position  put  in 
the  forms  of  logic  would  stand  thus  :  the  statute  punishes  all  removals ;  illegal 
removals  are  void  and  not  removals  at  all ;  therefore  the  statute  punishes  no 
illegal  removals. 

It  has  been  made  a  question  in  respect  to  the  appointment  of  Thomas,  (suppos- 
ing Mr.  Stanton  had  been  lawfully  removed  so  as  to  create  a  vacancy,)  whether 
that  appointment  was  lawful.  No  power  for  that  appointment  is  claimed  under 
the  Constitution ;  but  the  act  of  1795  is  relied  upon  as  authority  for  it.  It  is 
so  if  it  be  still  in  force;  but  it  seems  clear  to  my  mind,  after  a  careful  investiga- 
tion of  the  three  acts  on  the  same  subject,  and  the  decisions  of  courts  upon  anal- 
ogous questions,  that  the  act  of  1863  is  a  substitute  for  both  the  act  of  1792  and 
1795,  and  that  it  was  intended  to  take  the  place  of  both  these  acts  entirely. 
In  statutes,  as  in  contracts,  the  intention  of  the  framers,  drawn  from  the  words 
of  the  acts  and  the  facts  to  which  they  apply  and  under  which  they  were  made, 
is  the  pole  star  of  construction. 

The  act  of  1792  applied  to  cases  of  *  death,"  "  absence,"  and  "  sickness," 
in  the  three  then  existing  departments,  and  provided  for  temporary  appointment, 
without  limitation  as  to  the  choice  of  persons,  till  the  cause  therefor  should 
.cease. 

The  act  of  1795  provided  in  the  same  way  for  cases  of  "vacancy"  in  the 
same  three  departments  only,  but  limited  the  supply  to  six  months.  These 
might  happen  in  four  modes,  as  the  law  then  stood;  by  death,  expiration  of  term, 
removal  from  office,  and  resignation. 

The  act  of  1863  covered  all  the  departments,  and  described  two  cases  of 
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vacancy,  those  by  death  and  by  resignation,  and  also  sickness  and  absence,  and 
required  the  temporary  service  to  be  performed  by  some  officer  of  some  depart- 
ment other  than  the  one  in  which  the  case  might  arise,  and  for  six  months  only. 
The  last  act,  therefore,  is  on  the  same  subject  as  both  the  former  ones,  and 
ckanges  the  provisions  of  each.  It  provides  for  all  the  classes  of  cases  embraced 
in  both  those  acts,  though  not  for  every  instance  in  each  class,  and  it  requires  a 
totally  different  and  restricted  method  of  supjriy.  It  is  impossible  to  imagine 
any  reason  for  requiring  a  vacancy  caused  by  death  or  resignation,  both  of  which 
must  be  independent  of  the  President's  will,  and  fortuitous  as  to  him,  to  be 
supplied  in  a  particular  and  limited  manner,  while  a  vacancy  caused  by  removal 
at  the  will  of  the  President,  or  expiration  of  term,  neither  of  which  could  be 
fortuitous,.should  be  left  to  be  filled  at  the  mere  pleasure  of  the  President,  with- 
out any  guard  or  limitation  whatever.  It  must  be  presumed,  therefore,  that  the 
intention  was  to  substitute  a  more  carefully  guarded  and  limited  system,  in  the 
place  of  the  old  one,  and  not  to  allow  vacancies  made  by  the  law  or  the  will 
of  the  President  to  be  so  filled.  This  is  made  the  more  probable  when  we  con- 
sider that  even  this  is  going  to  the  utmost  verge  of  legislative  power  in  snch 
cases. 

The  law  upon  the  subject  of  repeals,  by  implication,  is  well  summed  up  by 
th*e  supreme  court  of  Massachusetts,  in  Bartlett  vs.  King,  (12  Mass.,  563,)  as 
follows  : 

"A  subsequent  statute  revising  the  whole  subject  matter  of  a  former  one,  and  evidently- 
intended  as  a  substitute  for  it,  although  it  contains  no  express  words  to  that  effect,  must, 
on  the  principles  of  law,  as  well  as  in  reason  and  common  sense,  operate  to  repeal  the 
former." 

And  in  Leighton  vs.  Walker,  (9.  N.  H ,  61,)  it  is  decided  that — 

"When  the  design  to  revise  a  statute  clearly  appears,  the  former  statutes  are  to  be  consid- 
ered as  no  longer  in  force,  though  not  expressly  repealed." 

I  am  of  opinion,  therefore,  that  the  respondent  is  guilty,  as  charged  in  the 
first  three  articles.  There  is  another  view  of  this  removal  and  appointment  not 
necessary,  as  I  construe  the  law,  to  a  decision,  but  which  is  of  too  much  import- 
ance to  be  passed  by  in  silence.  It  is  this,  whether  if  the  case  stood  upon  the 
act3  of  1789  and  1795  alone,  one  of  which  authorizes  a  removal  at  pleasure,  and 
the  other  an  appointment  ad  interim,  the  respondent  can  justify  his  conduct 
upon  the  evidence  before  us.  The  inducing  and  controlling  motive  of  these 
acts  of  the  respondent  was  displeasure  because  the  Secretary  of  War  was  not 
so  subservient  to  him  in  his  avowed  and  determined  opposition  to  the  laws  of 
the  land  respecting  the  southern  States  as  some  other  heads  of  departments  ; 
and  the  undisputed  design  of  the  respondent,  in  his  efforts  to  displace  Mr.  Stan- 
ton, was  to  replace  him  by  some  one  more  pliant  to  his  wishes  and  less  earnest 
in  his  administration  of  the  laws.  This  was  the  "harmony"  desired  in  the 
"  cabinet."  These  were  the  "  public  considerations  of  a  high  character"  which 
made  Mr.  Stanton's  resignation  desirable  to  the  respondent,  and  which  have  led 
him  to  commit  the  acts  appearing  in  the  evidence.  The  case  then  is,  a  removal 
of  a  faithful  officer,  neither  accused  nor  suspected  of  any  other  wrong  than 
adherence  to  the  duty  the  law  imposed  upon  him,  because  of  that  faithfulness 
and  adherence  to  duty,  by  a  President  of  the  United  States  who  was  deter- 
mined thereby  to  counteract  and  defeat  the  law,  because  he  believed  or  pro- 
fessed to  believe  in  a  different  "  policy  "  of  his  own  !  In  my  opinion  no  higher 
crime,  no  graver  violation  of  constitutional  duty,  no  act  more  dangerous  to  law, 
of  to  the  liberties  of  the  nation,  can  be  found  within  the  reach  of  the  executive. 
Surely,  the  opinion  of  Mr.  Madison,  so  much  referred  to  by  the  counsel,  cannot 
be  questioned  on  this  point.     He  says : 

"The  danger  then  consists  merely  in  this  :  The  President  can  displace  from  office  a  man 
whose  merits  require  that  he  should  be  continued  in  it ;  what  will  be  the  motive  which  the 
President  can  have  for  such  abuse  of  his  power,  and  the  authority  that  operates  to  prevent 
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* 
it?  In  the  first  place  he  will  be  impeachable  by  the  House  for  such  an  act  of  maladminis- 
tration, &c."    (Annals  Congress  VI,  p.  517.) 

It  is,  perhaps,  proper  in  this  connection  that  I  should  pay  expressly,  what 
is  implied  in  what  I  have  stated,  that  I  entirely  disagree  with  the  doctrine 
advanced  in  the  argument,  that  we  may  find  the  respondent  guilty,  although  the 
statute  he  has  violated,  affecting  his  rights,  is  itself  a  nullity,  and  in  violating  it 
he  has  only  done  what  the  Constitution,  the  supreme  law,  permitted.  If  such 
be  the  law  the  Constitution,  instead  of  being  a  guard,  guide,  and  warning  ,.to 
officers,  is  a  snare. 

/The  fourth  article  is  denied  by  the  answer,  and  I  do  not  think  that  it  is 
proved. 
The  fifth  article  charges  an  unlawful  conspiracy  to  prevent  the  execution  of 
the  act  of  March  2,  1867,  and  an  unlawful  attempt  to  prevent  Mr.  Stanton  from 
!  holding  the  office.  The  conspiracy  is  denied,  but  the  act  is  admitted,  wTith  a 
claim  of  its  legality.  This  article  is,  I  think,  embodied  within  the  same  prin- 
ciples as  the  first,  and  I  am  of  opinion,  upon  the*  grounds  already  stated,  that 
the  respondent  is  guilty ;  for,  although  the  mere  attempt  to  do  an  unlawful 
act  is  not  within  the  penal  section  of  that  act,  I  think  that  an  attempt  to  commit 
an  unlawful  act  of  such  grave  character  as  this,  is  in  law,  a  high  misdemeanor. 
The  Supreme  Court  of  the  United  States  (United  States  vs.  Quincy,  6  Pet., 
465)  has  correctly  defined  a  criminal  attempt  as  follows : 

"To  attempt  to  do  an  act  does  not,  either  in  law  or  in  common  parlance,  imply  the  com- 
pletion of  the  act  or  any  definite  progress  towards  it.  Any  effort  or  endeavor  to  effect  it  will 
saiisfy  the  terms  of  the  law." 

The  sixth  aad  seventh  articles  allege  a  conspiracy  to  seize  (the  sixth)  by 
force,  (the  seventh,)  unlawfully,  the  War  Department,  property,  &c.  This  is 
denied  by  the  answer.  It  seems  to  be  properly  conceded  by  the  defence,  even 
if  the  respondent  had  a  lawful  right  to  remove  Mr.  Stanton  and  to  appoint 
General  Thomas,  that  if  that  right  was  in  honest  dispute  he  could  not  justify 
resorting  to  force  instead  of  the  law  to  dispossess  an  officer  from  an  office 
which  he  had  legally  held,  and  which  he  still  elaimed  in  good  faith  to  hold 
legally. 

The  question  then  on  this  article  is  purely  one  of  fact.  Did  the  respondent, 
upon  the  facts  proved,  and  what  we  may  lawfully  notice  of  public  history  in 
connection  with  those  facts,  combine  with  Thomas  to  get  possession  of  the  War 
Office  at  the  expense  of  resorting  to  violence,  or  physical  power,  if  that  should 
fee  needful  to  reach  the  result  ?  At  the  expense  of  repetition,  to  a  certain 
extent,  I  will  state  the  case  upon  this  question.  It  is  matter  of  history  that 
prior  to  the  July  session  of  Congress  in  1867,  the  opposition  of  the  respondent 
to  the  laws  relating  to  the  rebel  States  was  so  great  that  every  obstacle  that 
legal  ingenuity  could  suggest  was,  under  his  sanction,  thrown  in  the  way  of 
their  operating  in  the  spirit  intended  by  Congress,  and  that  their  effect  was  thus 
almost  paralyzed.  It  is  also  historic  that  Mr.  Stanton,  through  whose  depart- 
ment these  laws  were  to  be  carried  into  execution  or  to  be  obstructed,  was 
earnestly  in  favor  of  carrying  them  out  according  to  the  manifest  will  of  Con- 
gress and  the  fair  meaning  of  the  laws  themselves.  Nevertheless,  obstructive 
interpretations  and  orders  were  issued  which  led  to  the  session  of  July,  1867, 
and  the  explanatory  act  of  that  session.  The  personal  relations  of  the  respon- 
dent and  Mr.  Stanton  had  been  theretofore  always  friendly,  and  it  has  never 
been  suggested  even,  that  Mr.  Stanton  had  or  has  committed  any  wrong  toward 
the  Presideat  personally  or  otherwise,  save  in  his  conduct  before  mentioned, 
and  in  his  refusal  to  resign.  ''Public  consideration,"  alone,  as  the  President 
himself  stated,  were  the  cause  of  the  difference.  The  difference  as  to  these  laws, 
then,  existed  at  that  session.  The  respondent,  in  his  answer,  says  that  prior  to 
August  5,  1867,  which  was  only  two  weeks  after  the  adjournment,  "  he  became 
satisfied  that  he  could  not  ahW  the  said  Stanton  to  continue  to  hold  the  office 
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without  hazard  to  the  public  interest."  In  other  words  the  President  was 
opposed  to  the  law  in  all  its  parts,  and  determined  to  defeat  it.  Mr.  Stanton  was 
for  it.  This  was  the  sole  casus  belli.  There  was  a  clear  opportunity  to  resort  to 
Ieg;il  means  to  displace  the  Secretary  then  by  nominating  another  suitable  person 
in  his  place.  It  may  be  said  that  the  President  knew  that  there  would  be  no 
hope  of  the  confirmation  of  any  one  who  would  not  disagree  with  him  about  the 
full  execution  of  laws  as  greatly  as  Mr.  Stant  n,  and  hence  it  was  useless  for 
him  to  resort  to  that  method  of  relief.  This  is  doubtless  true,  and  it  places  the 
respondent  in  the  position  of  refusing  to  take  a  clear  legal  method  of  change 
because  it  would  not  answer  his  purpose.  This  necessarily  leads  to  the  pre- 
sumption that  if  the  respondent  was  in  earnest  he  would  try  some  other  way. 
He  did  so.  No  sooner  had  Congress  adjourned  than  he  "  suspended  "  Mr.  Stan- 
ton, as  he  had  a  legal  right  to  do  under  the  act  of  1867,  provided  he  acted  in 
good  faith  in  so  doing,  and  not  as  a  mere  cover  to  get  rid  of  an  obstacle  in  the 
way  of  his  own  opposition  to  law.  Had  he  believed  in  his  power  of  removal, 
he  could  have  exercised  it  then,  and  if  Mr.  Stanton  would  not  yield,  he  could 
have  instantly  resorted  to  the  courts  of  law.  This  he  did  not  do,  but  on  the 
contrary  excluded  Mr.  Stanton  from  the  office  under  the  law  for  nearly  six 
months,  and  then  endeavored  to  arrange  for  defeating  the  same  law,  by  preventing 
Mr  Stanton  from  resuming  possession  under  the  vote  of  the  Senate  of  January, 
1868.  At  that  time,  then,  his  design  was  plainly  to  prevent  Mr.  Stanton,  not, 
by  law,  but  by  some  other  expedient,  from  holding  the  office,  and  forcing  him, 
if  he  could,  to  resort  to  legal  measures  for  redress. 

During  all  this  period  down  to  the  21st  of  February,  when  the  act  in  question 
was  committed,  no  one  was  nominated  to  succeed  Mr.  Stanton ;  and  from  the  vote 
of  January  to  that  date,  no  step  whatever  was  taken  to  resort  to  any  legal  mode  to 
procure  the  change  he  was  determined  to  bring  about.  There  was  no  need  to 
make  an  ad  interim  appointment  if  the  sole  object  was  to  put  things  in  process  of 
judicial  decision,  for  the  order  of  dismissal  alone,  if  not  obeyed,  would  do  that; 
and  if  obeyed,  there  would  be  no  further  steps  in  that  respect  for  the  President 
to  take  ;  the  desired  end  would  be  accomplished.  In  this  state  of  things,  with 
the  Senate  in  session  and  presumably  ready  to  confirm  an  irreproachable  man, 
he  turns  his  back  upon  it  and  makes  overtures  to  General  Sherman  to  take  the 
office  under  his  fiat.  This  is  declined.  Then  General  Thomas,  a  man  whe, 
judging  from  his  appearance  in  court,  must  have  been  known  to  the  respondent 
not  to  be  suited  to  the  place  of  Secretary  of  War,  is  suddenly  restored  to  place 
as  adjutant  general,  the  principal  executive  officer  in  the  army,  and  is  then  at 
once  appointed  Secretary  ad  interim,  with  instructions  to  "  enter  immediately 
upon  the  discharge  of  the  duties,"  &c,  which  General  Thomas  agrees  to  do, 
with  a  formal  mutual  salvo  that  "  the  Constitution  and  the  laws  "  under 
winch  the  President  had  professed  at  the  same  time  to  dismiss  Mr.  Stanton, 
should  be  maiatained.  I  cannot  believe  that  the  respondent  expected  that  Mr. 
Staaton  would  yield  to  anything  less  than  force.  He  had  been  formally  notified 
in  writing  in  August  by  Mr.  Stanton  himself  that  he  denied  his  power  to  remove 
him,  or  to  suspend  him  without  legal  cause,  and  that  he  would  only  yield  when 
he  had  "  no  alternative  but  to  submit,  under  protest,  to  superior  force."  Thomas 
confesses  on  the  stand  that  at  some  time  in  the  course  of  the  effort  to  get  pos- 
session, he  expected  to  use  force.  In  view  of  all  these  circumstances  I  cannot 
resist  the  conclusion  that  the  sixth  and  seventh  articles  are  proved,  and  that  the 
respondent  is  guilty,  as  therein  charged. 

The  gravamen  of  the  eighth  article  seems  to  be  the  alleged  attempt,  by  cer- 
tain means  alleged,  to  get  unlawful  control  of  the  public  moneys.  If  thii  be 
the  meaning  of  that  article,  and  I  think  it  is,  I  think  the  proof  does  not  sustain 
the  charge,  and  that  the  respondent  is  not  guilty  upon  that  article. 

The  niuth  article  appears  to  me  also  to  be  wholly  unsustained  by  proof. 

The  tenth  and  eleventh  articles,  so  far  as  they  relate  to  the  sayings  and 
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speeches  of  the  respondent,  require  for  their  support  under  the  rule  I  have 
>efore  adverted  to,  an  unlawful  and  criminal  design  and  intent.  However  dis- 
jraceful  these  speeches  may  he — and  they  certainly  do  not  need  any  comment 
fin  that  respect — fairly  considered  they  were,  I  think,  only  intended  to  appeal 
(to  the  political  prejudices  of  the  people,  and  to  induce  them  to  overturn  the 
party  of  Congress  by  a  revolution  at  the  polls,  and  not  by  illegal  violence.  As 
such,  I  think  them,  in  a  legal  sense,  within  the  liberty  of  speech  secured  by  the 
Constitution  and  by  the  spirit  of  our  institutions  ;  a  liberty  so  essential  to  the 
welfare  and  permanency  of  a  free  government  in  a  state  of  peace  and  under  the 
rule  of  municipal  law,  that  it  were  better  to  tolerate  a  considerable  abuse  of  it, 
rather  than  to  subject  it  to  legal  repression  or  condemnation. 

Besides  the  accusation  of  criminal  speech,  article  eleven  seems  to  contain 
three  charges :  a  contriving  of  means  to  defeat  the  act  of  March  2,  1867  ;  to 
defeat  the  army*  appropriation  bill  of  1867  ;  and  to  defeat  the  act  for  the  more 
efficient  government  of  the  rebel  States.  The  first  and  third  of  these  charges, 
I  think,  for  the  reasons  already  stated,  are  proved  by  the  evidence  already 
referred  to  as  to  the  causes  for  and  the  attempt  to  remove  Mr.  Stanton.  The 
second  I  think  is  not.  But  upon  the  construction  put  upon  this  article  by  the  Sen- 
ate, that  it  only  contains  an  accusation  touching  Mr  Stanton,  I  feel  bound  to 
vote  guilty  upon  it. 

Much  has  been  gaid  in  the  course  of  the  trial  upon  the  nature  of  this  pro- 
ceeding, and  the  nature  of  the  offences  which  can  fairly  be  embraced  with  the 
terms  of  the  Constitution.  In  my  opinion  this  high  tribunal  is  the  sole  and 
exclusive  judge  of  its  own  jurisdiction  in  such  cases,  and  that,  as,  the  Constitu- 
tion did  not  establish  this  procedure  for  the  punishment  of  crime,  but  for  the 
secure  and  faithful  administration  of  the  law,  it  was  not  intended  to  cramp  it  by 
any  specific  definition  of  high  crimes  and  misdemeanors,  but  to  leave  each  case 
to  be  defined  by  law,  or,  when  not  defined,  to  be  decided  upon  its  own  cir- 
cumstances, in  the  patriotic  and  judicial  good  sense  of  the  representatives  of  the 
States.  Like  the  jurisdiction  of  chancery  in  cases  of  fraud,  it  ought  not  to  be 
limited  in  advance,  but  kept  open  as  a  great  bulwark  for  the  preservation  of 
purity  and  fidelity  in  the  administration  of  affairs,  when  undermined  by  the 
cunning  and  corrupt  practices  of  low  offenders,  or  assailed  by  bold  and  high- 
handed usurpation  or  defiance  ;  a  shield  for  the  honest  and  law-abiding  official; 
a  sword  to  those  who  pervert  or  abuse  their  powers,  teaching  the  maxim  which 
rulers  endowed  with  the  spirit  of  a  Trajan  can  listen  to  without  emotion,  that 
"  kings  may  be  cashiered  for  misconduct." 

Two  exceptions  that  go,  practically,  to  the  jurisdiction  of  this  tribunal  over 
such  a  cause  as  this,  have  been  so  much  insisted  upon  in  argument  that  their 
bravery  challenges  admiration  as  much  as  their  error  does  condemnation.  The 
first  is  that  the  Senate  has  no  right  to  judge  in  what  is  called  its  own  case;  that 
sueh  an  act  is  contrary  to  the  first  principles  of  justice,  &c. 

In  any  proper  sense  it  is  not  its  own  case.  Its  members  have  no  personal 
interest  in  it.  It  is  the  case  of  the  law  violated  by  the  usurpation  of  power  under 
color  of  office.  As  well  might  it  be  said  that  a  court  could  not  try  a  contempt, 
or  punish  a  breach  of  injunction,  or  sit  in  judgment  in  a  case  in  which  the 
community  of  which  the  judges  were  members,  had  an  interest.  To  counte- 
nance such  a  doctrine  would  be  to  defeat  this  great  but  gentle  remedy  of  the 
Constitution,  almost  entirely ;  for  most  of  the  powers  capable  of  easy  usurpation 
are  those  granted  to  this  body. 

The  second  is  that  the  three  great  departments  of  the  government  created  by 
the  Constitution,  being  co-ordinate,  neither  has  the  power  to  bring. into  review 
the  acts  of  the  other,  and  each  is  the  supreme  judge  for  itself,  of  its  own  rights 
under  the  Constitution.  If  each  of  the  departments  were,  ia  all  respects  the 
equal  of  the  other,  this  would  be  true,  and  the  only  method  of  correcting  the 
misconduct  or  aggression  of  either,  would  be  the  ultima  ratio  regum — force.     But 
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the  fathers,  whose  wisdom  has  been  so  much  and  justly  praised  by  the  -counsel 
for  the  respondent,  foresaw  that  such  an  arbitrament  would  destroy  the  govern- 
ment and  the  liberty  that  the  Constitution  was  intended  to  perpetuate.  They, 
therefore,  in  the  Constitution  defined  and  measured,  so  far  as  wa3  possible,  the 
respective  powers  of  each.  To  this  they  superadded  the  last  and  only  means 
possible  to  human  agency,  a  tribunal  composed  of  the  representatives  of  equal 
States,  chosen  for  periods  long  enough  to  remove  them  from  the  sudden  impulses 
of  popular  excitement,  and  short  enough  to  make  them  feel  responsible  to  the 
settled  convictions  of  the  community  they  represented.  To  this  tribunal,  sworn 
to  impartiality  and  conscientious  adherence  to  the  Constitution  and  the  laws, 
1  they  committed  the  high  powers  indispensable  to  such  a  frame  of  government, 
of  sitting  in  judgment  upon  the  crimes  and  misdemeanors  of  the  President,  as  well  as 
all  other  officers  of  the  United  States.  These  faculties  of  the  Senate  fill  up 
the  measure  of  that  description  of  it  given  by  Mr.  Madison,  as»the  "  great  sheet 
anchor  of  the  government."  August,  benignant^  and  supreme,  upon  the  com- 
plaint of  the  people's  representatives,  it  brings  to  its  judgment  seat  judges  and 
Presidents  and  all  the  ministers  of  the  law — no  station  too  lofty  or  powerful  for 
its  reach ;  none  too  low  to  escape  its  notice — and  subjects  them,  alike,  to  the  serene 
and  steadfast  justice  of  the  law.  The  mechanism  of  government  can  do  no  more  for 
society  than  this.  These  great  powers,  at  once  the  emblem,  the  ideal,  and  the 
realization  of  that  orderly  justice  which  is  the  law,  we  must  this  day  exercise 
without  fear.  And  so  acting,  there  can  follow  to  us  no  possible  reproach,  and 
no  detriment  to  the  republic. 
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Opinion  of  Mr.  Senator  Hendricks. 

In  the  eleven  articles  of  impeachment  the  President  is  charged,  in  different 
forms  •£  statement,  with  six  acts  of  official  misconduct,  as  follows : 

1.  The  removal  of  Mr.  Stanton  from  the  office  of  Secretary  of  War. 

2.  The  appointment  of  Lorenzo  Thomas,  the  Adjutant  General  of  the  army, 
to  the  office  of- Secretary  of  War  ad  interim. 

3.  The  conspiracy  with  said  Thomas  to  prevent  the  execution  of  the  tenure- 
of  office  act  by  hindering  Mr.  Stanton  from  holding  the  office  of  Secretary  of 
War. 

4.  The  instructions  to  General  Emory  that  the  second  section  of  the  act  of 
March  2,  1867,  requiring  all  military  orders  made  by  the  President  or  the  Sec- 
retary of  War  to  be  issued  through  the  General  of  the  army,  was  unconstitu- 
tional. • 

5.  The  President's  speeches  against  Congress. 

6.  The  denial  of  the  authority  of  the  thirty -ninth  Congress  by  the  attempt  on 
the  part  of  the  President  to  prevent  the  execution  of  the  tenure-of-office  act, 
the  army  appropriation  act,  and  the  act  "  to  provide  for  the  more  efficient  gov- 
ernment of  the  rebel  States." 

The  sixth  charge  is  found  in  the  eleventh  article.  The  respondent  in  his 
answer  has  taken  exception  to  the  sufficiency  of  the  statements  contained  in 
that  article,  upon  the  ground  that  the  alleged  acts  of  the  President,  which  he 
did  in  his  attempts  to  prevent  the  execution  of  said  laws,  are  not  stated,  but  it 
is  averred  only  that  he  did  unlawfully  devise  and  contrive  and  attempt  to  devise 
and  contrive  means  to  prevent  their  execution.  The  exception  seems  to  be 
sufficiently  supported  by  the  well-established  and  reasonable  rule  of  pleading, 
that  charges  preferred  against  a  party  in  any  judicial  proceeding  shall  be  stated 
with  such  reasonable  certainty  that  the  accused  may  know  the  nature  of  the 
charge,  its  scope  and  limit,  the  character  of  evidence  that  may  be  brought 
against  him,  and  the  class  of  evidence  that  may  be  invoked  in  his  defence. 
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Until  accusations  are  stated  with  such  reasonable  certainty  courts  do  not  require 
the  accused  to  answer.  The  eleventh  article  should  have  stated  what  means 
were  devised  and  contrived  or  attempted  to  be  devised  and  contrived,  so  that 
this  court  might  decide  whether  they  amount  to  a  high  misdemeanor,  and  if  so 
that  the  respondent  may  know  the  nature  of  the  evidence  that  may  be  brought 
against  him,  and  the  character  of  evidence  he  may  offer  in  his  defence.  This 
vice  in  the  pleading  is  not  removed  by  the  averment  that  the  means  were 
devised  and  contrived  to  prevent  Mr.  Stanton's  return  to  the  War  Department 
after  the  decision  of.the  Senate  upon  the  reasons  for  his  suspension.  Reasona- 
ble certainty  requires  that  the  means  devised  and  contrived  should  be  stated. 
If  the  means  were  stated  the  Senate  might  not  agree  with  the  House  of  Rep- 
resentatives that  they  were  "  unlawfully"  devised,  but  might  hold  them  lawful 
and  proper.  If  the  device  and  contrivance  were  the  appointment  of  a  suc- 
cessor, or  proceedings  in  the  courts  to  test  a  right  claimed  on  the  one  side  and 
denied  on  the  other,  then  the  ayerment  that  it  was  "  unlawful"  would  fall. 

But  beyond  the  question  of  pleading,  the  question  arises  whether  the  eleventh 
article  defines  any  high  misdemeanor,  or  even  any  act  of  official  misconduct. 
As  inducement,  it  is  stated  that  as  far  back  as  August,  1866,  the  President  in 
public  speeches  did  question  the  lawful  authority  of  Congress  ;  and  it  is  then 
averred  that  as  late  as  February,  1868,  in  pursuance  of  that  declaration  he  did 
"attempt  to  prevent  the  execution  of"  the  said  several  acts,  by  "devising  and 
contriving,  and  attempting  to  devise  and  contrive  means  by  which  he  should 
prevent "  Mr.  Stanton  from  resuming  the  functions  of  the  office  of  Secretary  of 
War,  and  to  prevent  the  execution  of  the  other  acts.  Passing  over  the  ques- 
tion whether  an  attempt  to  prevent  the  execution  of  a  statute  without  success 
is  a  misdemeanor,  when  the  statute  does  not  so  declare,  the  question  arises 
whether  it  can  be  a  crime  or  misdemeanor  in  a  single  person,  without  combina- 
tion or  conspiracy  with  others,  to  devise  and  contrive  means  without  executing 
the  schemes  ?  To  devise  or  contrive  is  an  intellectual  process,  and  when  not 
executed  by  acts  done  cannot  be  punished  as  a  crime,  however  unworthy  or 
vicious.  Can  we  undertake  the  punishment  of  the  thoughts,  opinions,  pur- 
poses, conceptions,  designs,  devices,  and  contrivances  of  men  when  not  carried 
into  acts  ?  The  eleventh  article  does  not  attempt  the  definition  of  a  crime, 
unless,  indeed,  we  hold  the  vicious  thoughts  and  evil  purposes  of  public  officers 
to  be  such,  in  the  absence  of  any  law  so  declaring. 

In  the  presence  of  the  provision  of  the  Constitution  of  the  United  States 
which  protects  the  right  of  free  speech,  and  in  the  absence  of  any  law,  State 
or  federal,  declaring  its  exercise  in  any  manner  or  by  any  person  to  be  a  crime, 
it  is  not  necessary  to  examine  the  tenth  article,  which  rests  its  charge  of  a  mis- 
demeanor upon  the  President's  speeches  made  to  the  people,  in  response  t'o  their 
calls,  in  his  capacity  as  a  citizen  and  not  in  the  exercise  of  his  office. 

In  our  country,  so  long  as  the  Constitution  stands,  no  legislative  body  can 
make  it  a  crime  to  discuss  the  conduct  of  public  officers  with  entire  freedom, 
and  the  House  of  Representatives  cannot  by  any  proceeding  whatever  shield 
itself  from  individual  criticism  and  popular  review,  and  any  effort  to  do  so 
betrays  conscious  weakness  and  disturbs  public  confidence. 

The  ninth  article  rests  upon  the  conversation  between  the  President  and 
General  Emory.  In  that  part  of  the  President's  conduct  no  fault  can  be 
found,  much  less  a  violation  of^law.  He  had  been  informed  by  a  member  of 
his  cabinet  that  there  were  evidences  of  important  changes  of  the"  military  forces 
at  and  near  this  city.  It  was  his  right  and  perhaps  his  duty  to  become  informed 
of  the  extent  and  purpose  of  any  such  movements.  He  sent  for  General  Emory 
to  make  the  necessary  inquiries.  In  the  course  of  the  conversation  General 
Emory  called  his  attention  to  the  order  issued  in  pursuance  of  the  section  of 
the  law  requiring  all  military  orders  from  the  President  to  be  issued  through 
the  General  of  the  army,  and  then  the  President  expressed  the  opinion  that,  it  was 
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unconstitutional  thus  to  control  him  in  the  exercise  of  his  constitutional  powers 
as  commander-in-chief  of  the  army.  He  went  no  further  than  the  expression 
of  that  opinion  ;  he  gave  no  orders  to  General  Emory,  nor  does  it* appear  that 
at  any  time  he  has  disregarded  the  said  law.  In  any  proceeding  less  grave 
than  the  present-,  it  would  be  regarded  as  frivolous  to  charge  it  as  a  crime  that 
an  opinion  had  been  expressed  upon  the  constitutionality  of  any  law. 

The  fourth,  fifth,  sixth,  and  seventh  articles  charge  a  conspiracy  between  the 
President  arid  General  Lorenzo  Thomas  to  prevent  Mr.  Stanton's  holding  the 
office  of  Secretary  of  War,  and  to  obtain  the  tustody  and  charge  of  the  property 
of  the  United  States  in  the  War  Department.  It  is  not  necessary  to  notice  the 
averments,  in  two  of  these  articles,  of  a  purpose  to  resort  to  intimidation  and 
threats,  and  to  use  force,  inasmuch  as  the  evidence  wholly  fails  to  show  that  the 
President,  at  any  time,  contemplated  a  resort  to  either;  and  it  does  appear  that 
there  was  no  resort  to  either.  In  the  absence  of  intimidation,  threats,  and  force, 
in  the  purpose  and  conduct  of  the  President  and  General  Thomas,  no  case  is 
made  witSin  the  conspiracy  act  of  July  31,  1861.  But  it  appears  to  me  that  it 
cannot  be  said  that  the  President  and  General  Thomas  conspired  together  when 
the  former  issued  to  the  latter  the  ad  interim  appointment,  and  the  latter  accepted 
it.  It  is  plain  that  the  President  issued  the  orders  under  a  claim  of  legal  right, 
and  that  General  Thomas  received  them  because,  as  a  subordinate  officer,  fie 
thought  it  was  his  duty.     Such  conduct  does  not  define  a  conspiracy. 

It  only  remains  for  me  to  consider  the  conduct  of  the  President  in  issuing  the 
order  for  the  removal  of  Mr.  Stanton  from  the  office  of  Secretary  of  War,  and 
the  ad  interim,  appointment  of  General  Thomas.  .The  force  and  effect  of  the  ad 
ihterim  appointment  must  depend  upon  the  validity  of  the  order  for  the  removal 
of  Mr.  Stanton.  If  the  removal  did  not  in  law  take  place  upon  the  issue  of 
the  order,  then,  as  Mr.  Stanton  did  not  surrender  the  office,  the  appointment  did 
not  clothe  General  Thomas  with  any  authority — it  was  a  blank,  without  legal 
force  or  meaning.  If  Mr.  Stanton's  commission  did  not  become  revoked,  th'e 
appointment  of  General  Thomas  was  of  no  more  force  or  consequence  than  a 
second  deed  by  the  same  grantor. 

Bad  the  President  the  authority  to  remove  Mr.  Stanton  ?  According  *to  the 
provisions  of  the  act  of  August  7,  1789,  creating  the  War  Department,  and  the 
terms  of  his  commission,  Mr.  Stanton  held  the  office  "  during  the  pleasure  of 
the  President  of  the  United  States  for  the  time  being."  That  act  expressly 
recognized  the  power  of  the  President  to  remove  the  Secretary  of  War  at  any 
time.  It  did  not  confer  the  power,  but  recognized  it  as  already  possessed,  the 
provision  being  that  "  whenever  the  said  principal  officer  (the  Secretary)  shall 
be  removed  from  office  by  the  President  of  the  United  States,  and  in  any  other 
case  of  vacancy,"  the  chief  clerk  of  the  department  shall,  for  the  time  being, 
have  charge  of  the  records,  books,  &c.  Under  that  law,  Mr.  Stanton  received 
his  commission  from  President  Lincoln,  January  15,  1S62,  "  to  hold  the  said 
office,  with  all  the  powers,  &c,  during  the  pleasure  of  the  President  of  the 
United  States  for  the.  time  being."  Has  that  law  been  repealed  or  amended  in 
thaUrespect  ?  The  tenure-of-office  act  of  March  2,  18G7,  has  no  repealing  clause, 
and  therefore  repeals  or  modifies  the  act  of  1789  oniy  so  far  as  the  two  acts  can- 
not stand  together.  Mr.  Stanton's  term  of  office,  as  fixed  by  the  law  and  his 
commission,  was  during  the  will  of  the  President,  and  I  think  a  proper  con- 
struction of  the  first  section  of  the  tenure-of-office  act  leaves  that  unchanged.. 
He  was  appointed  during  Mr.  Lincoln's  first  term,  which  expired  on  the  4th 
March,  1865,  and  therefore  it  is  unnecessary  to  consider  the  question  which 
has  been  discussed,  whether  Mr.  Johnson  is  filling  the  office  for  Mr.  Lincoln's 
unexpired  term,  or  whether  he  has  his  own  term  of  office;  for  it  is  quite  cer- 
tain that  he  is  not  in  the  term  during  which  Mr.  Stanton  was  appointed.  The 
first  and  second  terms  of  the  presidential  cffice  for  which  Mr.  Lincoln  was 
elected,  were  as  distinct,  under  the  Constitution,  as  if  another  had  been  elected 
7  I  P — Vol.  iii 
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in  Lis  stead  for  the  second.  If  the  tenure  of  Mr.  Stanton's  office  be  changed 
by  the -tenure-of-office  act,  it  is  by  the  proviso  to  the  first  section,  and  clearly 
the  proviso  has  no  such  effect.  The  proviso  is  that  the  cabinet  officers  "  shall 
hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom 
they  may  have  been  appointed,  and  for  one  month  threafter."  Not  having 
been  appointed  during  the  existing  presidential  term,  Mr.  Stanton  has  no  new 
term  bestowed  upon  him,  bat  he  still  holds,  in  the  language  of  his  commission, 
"  during  the  pleasure  of  the  President."  This  obvious  construction  of  the 
language  is  strengthened  by  a  consideration  of  the  history  of  the  tenure-of-office 
bill.  It  first  passed  the  Senate  in  such  form  as  expressly  to  exclude  all  cabi- 
net officers.  In  the  House,  it  was  so  amended  as  to  include  them.  The  Sen- 
ate disagreed  to  that  amendment.  A  committee  of  conference  was  the  result 
of  this  disagreement  between  the  two  houses.  In  this  condition  of  the  meas- 
ure, it  will  be  observed  that  the  Senate  insisted  that  cabinet  officers  should  not 
be  included  at  all,  and  the  House  ins'sted  that  they  should  be  included,  just  as 
other  officers  are.  The  conference  committee  considered  this  question  of  disa- 
greement, and  settled  it  upon  the  proposition,  then  supposed  to  "be  just,  that 
each  President  shall  have  the  selection  of  his  own  cabinet  officers,  and  shall 
not  be  required  to  continue  the  Secretaries  of  his  predecessor.  The  Senate 
conceded  that  a,President,  having  selected  his  own  cabinet,  shall  continue  them 
during  his  term,  and  the  House  conceded  that  he  shall  not  be  required  to 
continue  the  cabinet  of  his  predecessor,  or  any  member  thereof.  Upon  that 
adjustment,  the  hill  passed.  This  construction  was  then  put  upon  the  proviso  in 
the  Senate — for  when  the  bill. came  back  from  the  committee  with  the  proviso 
as  the  compromise  between  the  two  houses,  Mr.  Sherman,  of  the  committee, 
said — 

That  this  provision  does  not  apply  to  the  present  case  is  shown  by  the  fact  tha.t  its  language 
is  so  framed  as  not  to  apply  to  the  present  President.  The  senator  [Mr.  Doolittle]  shows 
that  himself,  and  argues  truly  that  it  would  not  prevent  the  present  President  from  removing 
the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  State. 

This  construction  of  the  bill  was  then  acquiesced  in  by  the  silence  of  the 
other  members  of  the  conference  committee,  and  not  disagreed  to  by  any  sena- 
tor, and  thereupon  the  Senate  agreed  to  its  passage.  And  now,  by  adhering  to 
that  construction,  we  have  just  what  the  Senate  then  intended,  what  is  plainly 
just  and  right — that  each  President  shall  select  his  own  constitutional  advisers — 
and  what  will  promote  the  harmony  and  efficient  action  of  the  executive  depart- 
ment, and  we  avoid  a  question  of  serious  difficulty.  If  the  act  be  so  construed 
as  to  include  Mr.  Stanton's  case,  the  constitutional  question  arises,  whether 
Congress  can  by  law  extend  the  term  and  change  the  tenure  of  an  office,  after 
the  appointment  has  been  made  with  the  consent  of  the  Senate.  Such  con- 
struction would  allow  that,  after  the  appointing  power  under  the  Constitution 
had  bestowed  the  office,  the  legislative  department,  having  no  power  of  appoint- 
ment, might  bestow  an  additional  term  upon  the  officer,  and  thus  become  an 
appointing  power.  It  is  gratifying  that  the  language  of  the  act,  the  history  of  its 
enactment,  the  legislative  construction,  the  obvious  intention  of  the  Senate,  and 
the  highest  interests  of  the  public  service  all  allow  me  so  to  construe  the  act  as 
to  avoid  this  grave  question.  Mr.  Stanton's  case  not  being  within  the  tenure- 
of-office  act,  the  power  of  the  President  to  make  the  removal  is  beyond  doubt ; 
and  the  only  question  remaining  is,  did  he  have  the  power  to  make  the  appoint- 
ment of  General  Thomas  ad  interim  ?  There  is  great  force  in  the  opinion  that 
has  been  expressed,  that  the  constitutional  obligation  upon  the  President  to  see 
that  the  laws  be  executed  carries  with  it  the  power  to  use  such  agencies  as  may 
be  clearly  necessary,  in  the  absence  of  legislative  provision.  In  that  view,  it 
would  appear  that,  in  the  case  of  a  vacancy  in  an  office  and  until  it  could  be 
filled,  in  the  case  of  sickness,  absence  from  the  post  of  duty,  or  other  disability 
of  an  officer  to  discharge  the  duties,  the  President  might  designate  some  person 
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to  discharge  them  in  the  mean  time,  to  the  end  that  the  laws  might  be  executed 
and  the  public  service  suffer  no  harm.  And  this  opinion  seems  to  have  been 
entertained  by  our  most  eminent  and  revered  Presidents,  for  they  made  very 
many  such  ad  interim  appointments,  without  the  pretence  of  legislative  authority. 
But  in  the  case  now  before  this  court  we  need  not  consider  this  question,  for,  in 
my  judgment,  the  authority  of  the  President  to  make  the  ad  interim  appoint- 
ment, as  well  during  the  session  as  the  recess  of  the  Senate,  is  clearly  estab- 
lished by  law. 

Section  8  of  the  act  May  8,  1792,  provides  as  follows : 

That  in  case  of  the  death,  abnce  from  the  seat  of  government,  or  sickness  of  the  Secre- 
tary of  State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  War  Department,  or  ot 
any  officer  of  either  of 'the  said  departments  whose  appointment  is  not  in  the  head  thereof, 
whereby  they  cannot  perform  the  duties  of  their  said  respective  offices,  it  shall  be  lawful  for 
the  President  of  the  United  States,  in  case  he  shall  think  it  necessary,  to  authorize  any  per- 
son or  persons  at  his  discretion  to  perform  the  duties  of  the  said  respective  offices  until  a  suc- 
cessor be  appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease: 

It  will  be  observed  that  this  section  authorized  ad,  interim  appointments  only 
in  three  of  the  departments,  that  is,  in  the  Departments  of  State,  Treasury,  and 
"War,  and  only  in  three  cases,  that  is,  in  the  cases  of  death,  absence  from  the 
seat  of  government,  and.sickness  of  the  head  of  the  department  or  other  officer. 
It  fails  to  provide  for  the  temporary  supply  of  the  service  in  the  case  of  any 
vacancy  occurring  otherwise  than  by  death.  That  omission  was  in  part  sup- 
plied by  the  act  of  February  13,  1795,  but  only  as  to  the  same  three  depart- 
ments.    That  act  is  as  follows  : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled.  That  in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of 
the  Treasury,  or  of  the  Secretary  of  the  Department  of  War,"  or  of  any  officer  of  either  of 
the  said  departments  whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot 
perform  the  duties  of  their  said  respective  offices,  it  shall  bo  lawful  for  the  President  of  the 
United  States,  in  case  he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his 
discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be  appointed 
or  such  vacancy  be  filled:  Provided,  That  no  one  vacancy  shall  be  supplied,  in -manner 
aforesaid,  'for  a  longer  term  than  six  months. 

It  will  be  observed  that  this  act  of  1795  provides  a  temporary  supply  of  the 
service  in  all  cas;  s  of  vacancies  whether  caused  by  death,  resignation,  removal 
from  office,  or  expiration  of  the  term,  but  makes  no  provision  for  the  cases  of 
temporary  disability  already  provided  for  by  the  act  of  1792,  and  therefore  does 
not  repeal  that  act.  Both  acts  remained  in  force,  without  further  legislation  on 
the  subject,  until  the  passage  of  the  act  of  February  20,  1863,  which  is  as  fol- 
lows : 

That  in  case  of  the  death,  resignation,  absence  from  the  seat  of  government,  or  sickness,  of 
the  head  of  any  executive  department  of  the  government,  or  of  any  officer  of  either  ot  the  said 
departments  whose  appointment' is  not  in  the  head  thereof,  whereby  they  cannot  perform  the 
duties  of  their  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  shafl  think  it  necessary,  to  authorize  the  head  of  any  'other  executive  department,  or 
other  officer  in  either  of  said  departments,  whose  appointment  is  vested  in  the  President,  at 
his  discretion,  to  perforin  the  duties  of  the  said  respective  offices  until  a  successor  be  appoiuted, 
or  until  such  absence  or  inability  by  sickness  shall  cease:  Provided,  That  no  one  vacancy 
shall  be  supplied,  in  manner  aforesaid,  for  a  longer  term  than  six  mouths. 

The  legislative  purpose  in  the  enactment  of  this  law  waflaot  to  repeal  the 
act  of  February  13,  1795,  but  to  extend  the  provisions  of  the  act  of  May  8, 
1792,  to  the  other  departments.  During  the  previous  month  President  Lincoln 
had  called  the  attention  of  Congress  to  the  subject  in  the  following  message : 

Washington,  January  2,  1663. 
To  the  Senate  and  House  of  Representatives  : 

I  submit  to  Congress  the  expediency  of  extending  to  other  departments  of  the  govern- 
ment the  authority  conferred  on  the  President  by  the  eighth  section  of  the  act  of  the  8th  of 
May,  1792,  to  appoint  a  person  to  temporarily  discharge  the  duties  of  Secretary  of  State, 
Secretary  of  the  Treasury,  and  Secretary  of  War,  in  case  of  the  death,  absence  from  the 
seat  of  government,  or  sickness  of  either  of  those  officers. 

ABRAHAM  LINCOLN. 


100  IMPEACHMENT   OF   THE   PRESIDENT. 

It  was  in  response  to  that  message  that  the  act  of  1863  was  passed,  and  it 
does  not  appear  that  the  attention  of  Congress  was  at  all  called  to  the  act  of 
1795.  Neither  its  history  nor  the  provisions  of  the  act  of  1863  justify  us  in 
believing  that  it  was  the  intention  of  Congress  thereby  to  repeal  the  act  of  1795. 
The  acts  are  not  inconsistent ;  both  can  stand ;  both  must  remain,  for  the  act 
of  1795  provides  for  two  cases  of  vacancy — by  removal  and  by  expiration  of 
the  term — not  provided  for  in  the  act  of  1863.  It  is  not  questioned  that  the 
act  of  1795,  if  unrepealed,  confers  upon  the  President  the  power  to  provide 
temporarily  for  the  service  in  the  case  of  a  removal,  and  therefore  I  need  not 
further  consider  this  part  of  the  case,  except  to  add  that  the  tenure-of-office  act 
does  not  in  terms  or  by  implication  repeal  either  the  act  of  1795  or  the  act  of 
1863.  It  has  no  repealing  clause,  and  there  is  no  such  inconsistency  in  the 
provisions  of  the  acts  as  to  cause  a  repeal  by  implication.  There  is  the  same 
necessity  for  a  supply  of  the  temporary  service  by  ad  interim  appointments,  in 
cases  of  vacancy,  sickness,  absence,  or  other  disability,  as  before  the  passage  of 
the  tenure-of-office  act,  and  Congress  cannot  be  understood  to  have  intended  to 
leave  such  cases  unprovided  for. 

Whoever  proposes  to  convict  the  President,  as  of  a  crime,  for  the  ad  interim 
appointment  of  General  Thomas,  should  stop  to  consider  the  many  cases  in 
which  his  illustrious  predecessors  exercised  the  same  power  during  the  session 
of  the  Senate,  as  well  as  during  the  recess,  under  the  Constitution,  and  without 
the  pretence  of  legislative  authority.  In  this  opinion  but  a  few  of  the  many 
cases  proven  can  be  cited.  It  will  be  borne  in  mind  that  the  acts  of  1792  and 
and  1795,  authorizing  temporary  appointments,  did  not  include  the  Navy,  Inte- 
rior, and  Post  Office  Departments,  and  that  until  1863  no  law  extended  the 
authority  over  them,  and,  therefore,  appointments  made  by  the  President,  in 
those  departments,  to  supply  the  temporary  service,  were  made  under  the  con- 
stitutional duty  and  authority  to  see  that  the  laws  be  executed,  and. not  under 
any  statute. 

On  the  9th  July,  1836,  President  Jackson  appointed  John  Boyle,  the  chief 
clerk  of  the  Navy  Department,  to  discharge  the  duties  of  Secretary  during  the 
absence  of  the  Secretary.     The  Senate  had  then  adjourned  five  days. 

On  the  6th  October,  1838,  President  Van  Buren  made  the  same  appointment. 

On  the  19th  March,  1841,  President  Harrison  appointed  John  D.  Simmes  to 
be  acting  Secretary  of  the  Navy,  during  the  absence  of  the  Secretary. 

On  the  13th  May,  1851,  President  Fillmore  appointed  C.  M.  Conrad,  the  Sec- 
retary of  War,  to  be  "  acting  Secretary  of  the  Navy  ad  interim  "  during  the 
absence  of  the  Secretary,  and  on  the  3d  August,  1851,  the  same  President 
appointed  W.  A  Graham,  the  Secretary  of  the  Navy,  to  be  the  acting  Secretary 
of  the  Interior. 

And  on  the  22d  September,  1862,  President  Lincoln  appointed  .John  B.  L. 
Skinner,  then  the  acting  First  Assistant  Postmaster  General,  to  be  acting  Post- 
master General  ad  interim,  the  Postmaster  General  being  absent. 

On  the  29th  June,  1860,  four  days  after  the  adjournment  of  the  Senate,  the 
postmaster  at  New  Orleans  was  removed,  and  the  office  placed  in  the  hands  of  a 
special  agent,  bj^President  Buchanan,  Joseph  Holt  being  Postmaster  General. 

On  the  10th  day  of  May,  1860,  the  Senate  then  being  in  session,  President 
Buchanan  removed  Isaac  V.  Fowler,  the  Postmaster  at  New  York,  and  placed 
the  office  in  the  hands  of  a  special  messenger. 

And  on  the  ,21st  January,  1861,  the  Senate  being  in  session,  he  took  the 
Milwaukee  post  office  out  of  the  hands  of  the  postmaster  and  placed  it  in  the 
charge  of  a  special  agent.     Hon.  Joseph  Holt  was  then  Postmaster  General. 

On  the  20th  June,  1864,  the  Senate  being  in  session,  President  Lincoln 
removed.  Isaac  Henderson  from  the  office  of  navy  agent  at  New  York,  and 
instructed  a  paymaster  of  the  navy  to  take  charge  of  the  office. 

On  the  26th  day  of  December,  1864,  the  Senate  being  in  session,  President 
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Lincoln  removed  James  S.  Chambers  from  tlie  office  o£nar/ agenda*  1?hJita(?eY-' 
phia,  and  placed  Paymaster  Watson  in  charge.  These  two  offices  were  highly 
important,  both  in  view  of  the  duties  to  be  discharged  and  the  emoluments 
received  by  the  incumbents. 

On  the  19th  December,  1840,  Thomas  Eastin,  the  navy  agent  at  Pensacola, 
was,  by  order  of  President  Van  Buren,  "dismissed  from  the  service  of  the 
United  States,"  and  Purser  Dudley  Walker  appointed  to  take  charge  of  the 
office.     The  Senate  was  then  in  session. 

These  are  but  a  few  of  the  hundreds  of  cases  that  might  be  cited  to  show  that 
the  practice  of  making  ad  interim  appointments  has  been  uniform,  whether 
authorized  by  statute  or  not. 

I  cannot  concur  in  the  opinion  that  has  been  expressed,  that  if  a  technical 
violation  of  lav/  has  been  established,  the  Senate  has  no  discretion,  but  must 
convict.  I  think  the  Senate  may  judge  whether  in  the  case  a  high  crime  or 
misdemeanor. has  been  established,  and  whether  in  the  name  of  the  people  the 
prosecution  ought  to  be  made  and  sustained.  -Van  Buren  was  not  impeached 
for  the  removal  of  the  Pensacola  navy  agent  and  the  designaiion  of  Purser 
Walker  to  take  charge  of  the  office.  President  Jackson  was  not  impeached  for 
the  ad  interim  appointment  of  Boyle  as  Secretary  of  the  Navy  under  a  claim  of 
constitutional  authority,  without  any  statute  allowing  it.  Presidents  Harrison 
and  Fillmore  were  not  impeached  for  making  ad  interim  appointments  of  Sec- 
retary of  the  Navy,  with  no  statute  authorising  it.  President  Buchanan  was 
not  impeached  for  removing  the  postmaster  at  Mew  Orleans  and  filling  the  place 
ad  interim,  nor  for  removing  Fowler,  the  post-master  at  New  York,  during  the 
session  of  the  Senate,  and  supplying  the  service  ad  interim,  with  no  statutory 
authority;  nor  was  he  impeached  for  authorizing  Joseph  Holt  to  discbarge  the 
duties  of  Secretary  of  War  ad,  interim  upon  the  resignation  of  John  B.  Floyd, 
though  the  Senate  called  upon  him  for  his  authority,  and  in  his  reply  he  cited 
one  hundred  and  seventy-nine  precedents,  not  going  back  of  Jackson's  admin- 
istration. Mr.  Lincoln  was  not  impeached  for  the  appointment  of  General 
Skinner  Postmaster  General  ad.  interim  without  any  statute  authorizing  it,  nor 
for  the  removal  of  Isaac  Henderson,  navy  agent  at  New  York,  during  the  session 
of  the  Senate,  and  the  ad  interim  appointment  of  Paymaster  Gibson  to  the 
office;  nor  for  the  removal  of  Chambers,  the  navy  agent  at  Philadelphia,  during 
the  session  of  the  Senate,  and  the  appointment  of  Paymaster  Watson  ad,  interim, 
to  the  office,  there  then  being  no  statute  authorizing  it.  He  was  not  impeached 
for  continuing  Major  General  Frank  P.  Blair  in  command  long  after  the  Senate 
had  declared  by  resolution  that  in  such  case  the  office  could  not  be  held  "  with- 
out a  new  appointment  in  the  manner  prescribed  by  the  Constitution ;"  nor  for 
appointing  at  one  time  many  more  generals  in  the  army  than  the  laws  allowed. 

Supported  by  a  long  line  of  precedents,  coming  through  our  whole  history, 
unchallenged  and  unrebuked  by  Congress,  President  Johnson  stands  before  us 
upon  these  charges ;  and  I  ask  my  broiher  senators  what  answer  we  will  make 
to  the  people  when  they  ask  us  why  we  selected  him  for  a  sacrifice  for  doing 
just  what  was  always  recognized  as  right  in  his  predecessors  £  Upon  my  oath 
1  cannot  strike  such  a  blow. 

The  judgment  of  the  first  Congress  was,  that  the  President  has  the  right  under 
the  Constitution  to  remove  the  Secretaries,  and  that  judgment  is  supported  by 
the  uniform  practice  of  the  government  from  that  day  till  the  meeting  of  the 
39th  Congress.  The  evidence  shows  that  Mr.  Johnson  was  advised  by  every 
member  of  his  cabinent,  including  Mr.  Stanton,  that  he  had  that  right  under  the 
Constitution,  and  that  Congress*  could  not  take  it  from  him,  nor  impair  it,  and 
therefore  it  was  his  duty  to  veto  the  tenure-of-office  bill ;  and  that  the  bill  did 
not  include  the  appointments  made  by  Mr.  Lincoln ;  and  that  notwithstanding 
the  passage  of  the  bill  he  would  have  the  right  to  remove  the  Secretaries  of 
War,  of  State,  and  c£  the  Navy.     This  advice  was  given  by  the  members  of 
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the  catnnet  under  the  obligations  of  the  Constitution  and  of  their  oaths  ;  and 
now,  if  we  say  that  he,  being  so  informed  and  advised,  was  guilty  of  a  crime  in 
demanding  the  right  to  select  his  own  constitutional  advisers,  as  it  has  been  con- 
ceded to  all  the  Presidents,  and  for  that  drive  him  from  his  office  and  give  it  to 
a  member  of  this  body,  it  does  seem  to  me  that  we  will  do  an  act  of  such  flagrant 
injustice  and  cruelty  as  to  bring  upon  our  heads  the  indignant  condemnation 
of  all  just  men,  and  this  impeachment  will  itself  stand  impeached  before  the 
civilized  world. 


Opinion  of  Mr.  Senator  Yates. 

It  is  difficult  to  estimate  the  importance  of  this  trial.  Not  in  respect  merely 
to  the  exalted  position  of  the  accused,  not  alone  in  the  fact  that  it  is  a  trial 
before  the  highest  tribunal  known  among  us,  the  American  .Senate,  upon  charges 
preferred  by  the  immediate  representatives  of  the  sovereignty  of  the  nation, 
against  the  President  of  the  United  States,  alleging  the  commission  by  him  of 
high  crimes  and  misdemeanors ;  it  is  not  alone  in  these  respects  that,  the  trial 
rises  in  dignity  and  importance,  but  because  it  presents  great  and  momentous 
issues,  involving  the  powers,  limitations  and  duties  of  the  various  departments 
of  the*  government,  affecting  the  very  form  and  structure  of  the  government,  and 
the  mightiest  interests  of  the  people,  now  and  in  the  future. 

It  has  been  aptly  termed  the  trial  of  the  Constitution.  Constructions  of  our 
Constitution  and  laws  here  given  and  precedents  established  by  these  proceed- 
ings will  be  quoted  as  standard  authorities  in  all  similar  trials  hereafter.  We 
have  here  at  issue,  before  this  highest  judicial  tribunal,  in  the  presence  of  the 
American  people,  and  of  the  civilized  world,  whether  our  Constitution  is  to  be  a 
landmark  to  the  citizen,  a  guide  to  the  statesman,  and  authoritative  over  the 
magistrate,  or  whether  this  is  a  land  of  anarchy,  crime  and  lawless  usurpation. 
It  is  a  trial  which  challenges  the  broadest  comprehension,  of  the  statesman,  the 
highest  intellect  and  clearest  discrimination  of  the  jurist,  and  the  deepest  solici- 
tude of  the  patriot.  Its  issues  are  to  be  determined  by  clearly  ascertaining  the 
duties  and  powers  of  the  co-ordinate  branches  of  the  government,  all  jealous  of 
encroachments  upon  their  functions,  and  all  in  danger  if  one  shall  usurp  powers 
which  by  virtue  of  the  Constitution  and  laws  belongs  to  others. 

Although  it  seems  to  me  that  no, man  of  honest  judgment  and  true  heart  can 
have  a  possible  doubt  as  to  the  guilt  of  the  respondent  in  this  cause,  and  although 
he  has  long  since  been  indicted  and  found  guilty  in  the  judgment  and  conscience 
of  the  American  people  of  a  giant  apostacy  to  his  party — the  party  of  American 
nationality  and  progress — and  of  a  long  series  of  atrocious  wrongs  and  most 
daring  and  flagrant  usurpations  of  power,  and  for  three  years  has  thrown  him- 
self across  the  path  of  the  country  to  peace  and  a  restored  Union,  and  in  all  his 
official  acts  has  stood  forth  without  disguise,  a  bold,  bad  man,  the  aider  and 
abettor  of  treason,  and  an  enemy  of  his  country  ;  though  this  is  the  unanimous 
verdict  of  the  loyal  popular  heart  of  the  country,  yet  I  shall  strive  to  confine 
myself,  in  the  main,  to  a  consideration  of  the  issues  presented  in  the  first  three 
articles.  Those  issues  are  simply  :  whether  in  the  removal  of  Edwin  M.  Stan- 
ton, Secretary  of  War,  and  the  appointment  of  Lorenzo  Thomas  Secretary  of 
War  ad  interim,  on  the  21st  day  of  February,  1868,  the  President  wilfully  vio- 
lated the  Constitution  of  the  United  States,  and  the  law  entitled  "  An  act  regu- 
lating the  tenure  of  certain  civil  offices,"  in  force  March  2,  1867. 

Upton  the  subject  of  appointments  to  civil  office  the  Constitution  is  very 
explicit.  The  proposition  may  be  definitely  stated  that  the  President  cannot, 
during  the  session  of  the  Senate,  appoint  any  person  to  office  without  the  advice 
and  consent  of  the  Senate,  except  inferior  officers,  the  appointment  of  whom 
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may,  by  law,  be  vested  in  the  President.  The  following  is  the  plain  letter  and 
provision  of  the  Constitution  defining  the  President's  power  of  appointment  to 
office : 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  senators  present  concur;  and  he  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate  shall  appoint,  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise' provided  for,  and  which  shall  be  established  by  laic;  but 
the  Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  the  President  alone,  in  the  courts  of  haw,  or  in  the  heads  of  departments. 

Is  it  not  plain,  very  plain,  from  the  first  clause  above  set  forth,  that  the 
appointment  of  a  superior  officer,  such  as  a  Secretary  of  War,  or  the  head  of 
any  department  cannot  be  made  during  the  session  of  the  Senate  without  its 
advice  and  consent?  It  is  too  clear  for  argument  that  the  Constitution  does  not 
confer  the  prerogative  of  appointment  of  any  officer  upon  the  President  alone 
during  sessions  of  the  Senate,  and  that  he  can  only  appoint  inferior  officers 
even,  by  virtue  of  laws  passed  by  Congress,  so  that  the  appointment  of  a  head 
of  a  department  cannot  be  made  without  the  concurrence  of  the  Senate,  unless 
it  can  be  shown  that  such  appointment  is,  in  the  words  of  the  Constitution, 
"  otherwise  provided  for;"  and  it  is  not  pretended  that  any  such  other  provision 
can  be  shown. 

The  framers  of  the  Constitution  wisely  imposed  this  check  upon  the  Presi- 
dent to  secure  integrity,  ability,  and  efficiency  in  public  officers,  and  to  prevent 
the  appointment  of  men  who,  if  appointed  by  the  President  alone,  might  be  his 
mere  instruments  to  minister  to  the  purposes  of  his  ambition. 

I  maintain  that  Congress  itself  cannot  pass  a  law  authorizing  the  appoint- 
ment of  any  officer,  excepting  inferior  officers,  without  the  advice  and  consent 
of  the  Senate,  it  being  in  session  at  the  time  of  such  appointment.  It  is  just  as 
competent  for  Congress,  under  the  clause  which  I  have  read,  to  invest  the 
President  with  the  power  to  make  a  treaty  without  the  concurrence  of  two- 
thirds  of  the  Senate,  which  is,  as  all  agree,  inadmissible.  Any  law  authorizing 
the  class  of  appointments  just  mentioned,  without  the  Senate's  concurrence, 
would  be  just  as  much  a  violation  of  the  constitutional  provision  which  1  have 
read,  as  would  a  law  providing  that  the  President  should  not  nominate  the 
officer  to  the  Senate  at  all.  No  appointment  is  complete  without  the  two  acts, 
nomination  by  the  President,  and  confirmation  by  the  Senate. 

I  think  my  colleague,  (Mr.  Trumbull,)  had  not  well  considered  when  he  made 
the  statement  in  his  argument,  that  "  the  Constitution  makes  no  distinction  between 
the  power  of  the  President  to  remove  during  the  recess  and  the  sessions  of  the 
Senate." 

The  clause  of  the  Constitution  which  I  shall  now  quote  shows  very  clearly 
that  the  power  of  the  President  to  fill  vacancies  is  limited  to  vacancies  happen- 
ing during  the  recess  of  the  Senate  : 

The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during  the  recess 
of  the  Senate,  by  granting  commissions  which  shall  expire  at  the  end  of  their  next  session. 

His  power  to  fill  vacancies  during  the  recess,  without  the  advice  and  consent 
of  the  Senate  at  the  time,  proceeds  from  the  necessity  of  the  case,  because  the 
public  service  would  suffer  unless  the  vacancy  is  filled ;  but  even  in  this  case 
the  commission  of  the  temporary  incumbent  is  to  expire  at  the  end  of  the  next 
session  of  the  Senate,  unless  the  Senate,  during  said  next  session,  shall  have 
consented  to  his  appointment.  The  reason  of  this  limitation* upon  the  Presi- 
dent to  the  filling  ol  vacancies  happening"  during  the  recess,  and  why  he  can- 
not appoint  during  the  session  of  the  Senate  without  consent,  is  clearly  because 
the  Senate  being  in  session  may  at  the  time  of  the  nomination  give  its  advice 
and  consent.  The  provision  that  "  the  President  shall  have  power  to  fill  all 
vacancies  during  the  recess  of  the  Senate  by  granting  commissions  which  shall 
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expire  at  the  end  of  the  next  session,"  excludes  the  conclusion  that  he  may- 
create  vacancies,  and  fill  them  during  the  session  and  without  the  concurrence 
of  the  Senate.  If  this  view  is  not  correct,  it  would  seem  that  the  whole  pro- 
vision of  the  Constitution  on  this  point  is  meaningless  and  absurd. 

The  conclusion  of  the  whole  matter  is,  that  if  the  President  issued  an  order 
for  the  removal  of  Mr.  Stanton  and  the  appointment  of  Thomas,  without  the 
advice  and  consent  of  the  Senate,  it  being  then. in  session,  then  he  acted  in  pal- 
pable violation  of  the  plain  letter  of  the  Constitution,  and  is  chargeable  with  a 
high  misdemeanor  in  office.     The  production  of  his  own  order  removing  Stan- 
|    ton,  and  of  his  letter  of  authority  to  Thomas,  commanding  him  to  take  posses- 
[    sion  of  the  War  Office,  are  all  the  proofs  necessary  to  establish  his  guilt.     And 
;    when  it  appears,  as  it  dees  most  conclusively  in  the  evidence  before  us,  that  he 
not  only  did  not  have  the  concurrence  of  the  Senate,  but  its  absolute,  unqualified 
dissent,  and  that  he  was  notified  of  that  dissent  by  a  certified  copy  of  a  resolu- 
tion to  that  effect,  passed  by  the   Senate,  under  all  the  forms  of  parliamentary 
deliberation,  and  that  he  still  wilfully  and  defiantly  persisted,  and  does   still 
persist  in  the  removal  of  Mr.    Stanton,   and  to  this  day  stubbornly  retains 
Thomas  as    a  member  of  his  cabinet,  then  who  shall  say  that  he  has  not 
wickedly  trampled  the  Constitution  under  his  feet,  and  that  he  does  not  justly 
;    deserve  the  punishment  due  to  his  great  offence  1 

That  the  facts  stated  are  proved,  and  substantially  admitted  in  the  answer  of 
the  President  to  article  first,  will  not  be  denied  by  the  counsel  for  the  respond- 
ent, nor  by  his  apologists  on  the  floor  of  the  Senate. 

The  next  question  to  which  I  invite  attention  is  whether  the  President  has 
intentionally  violated  the  law,  and  thereby  committed  a  misdemeanor.  Black- 
stone  defines  a  misdemeanor  thus  : 

A  crime  or  misdemeanor  is  an  act  committed  or  omitted  in  violation  of  a  public  law  either 
forbidding1  or  commanding  it. 

Misdemeanor  in  office,  and  misbehavior  in  office,  or  official  misconduct,  mean 
the  same  thing.     Mr.  Madison  says  in  Elliott's  Debates  that : 

The  wanton  removal  of  meritorious  officers  would  subject  him  (the  President)  to  impeach- 
ment and  removal  from  his  own  high  trust. 

Chancellor  Kent,  than  whom  no  man  livipg  or  dead  ever  stood  higher  as  an 
expounder  of  constitutional  law,  whose  Commentaries  are  recognized  in  all 
courts  as  standard  authority,  and  whose  interpretations  are  themselves  almost 
laws  in  our  courts,  says,  in  discussing  the  subject  of  impeachment : 

The  Constitution  has  rendered  him  [the  President]  directly  amenable  by  law  for  malad- 
ministration. The  inviolability  of  any  officer  of  the  government  is  incompatible  with  the 
republican  theory  as  well  as  with  the  principles  of  retributive  justice. 

If  the  President  will  use  the  authority  of  his  station  to  violate  the  Constitution  or  law  of 
the  land,  the  House  of  Representatives  can  arrest  him  in  his  career  by  resorting  to  the  power 
of  impeachment.     (*1  Kent's  Com.,  28U.) 

Story,  of  equal  authority  as  a  commentator  on  the  Constitution,  says  : 
In  examining  the  parliamentary  history  of  impeachments,   it  will  be  found  that  many 
offences  nut  easily  definable  by  law,  and  many  of  a  purely  political  character,  have  been 
deemed  high  crimes  and  misdemeanors  worthy  of  this  extraordinary  remedy. 

Judge  Curtis,  one  of  the  distinguished  counsel  for  the  respondent  in  this 
case,  said  in  1862  : 

The  President  is  the  commander-in-chief  of  the  army  and  navy,  not  only  by  force  of  the  Con- 
stitution, but  under  and  subject  to  the  Constitution,  and  to  every  restriction  therein  contained, 
and  to  every  law  enacted  by  its  authority,  as  completely  and  clearly  as  the  private  in  tho 
ranks.  He  is  generpX-in- chief ;  but  can  a  gencral-in-chief  disobey  any  laic  of  his  own  country  f 
When  he  can  he  superadds  to  his  rights  as  commander  the  powers  of  a  usurper,  find  that  is  mil- 
itary despotism  ;  *  *  *  *  the  mere  authority  to  command  an  army  is  not  an  authority  to 
disobey  the  laws  of  his  country. 

Besides,  all  the  powers  of  the  President  are  executive  merely.  He  cannot  make  a  law. 
He  cannot  repeal  one.  He  can  only  execute  the  laws.  He  can  neither  make  nor  suspend 
nor  alter  them.     He  cannot  even  make  an  article  of  war. 
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.    Section  3,  article  1  of  the  Constitution  says  : 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 

I  was  present  on  the  15th  day  of  April,  1865,  the  day  of  the  death  of  the 
lamented  Lincoln,  when  you,  Mr.  President,  administered  to  Andrew  Johnson 
the  oath  of  office  as  President  of  the  United  States.  He  then  and  there  swore 
';hat  he  would  "  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States,"  and  "  take  care  that  the  laws  should  be  faithfully  executed." 

On  the  2d  day  of  March,  1867,  Congress  passed  a  law,  over  the  veto  of  the 
President,  entitled  "  An  act  to  regulate  the  tenure  of  certain  civil  offices,"  the 
first  section  of  which  is  as  follows  : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  every  person  holding  any  civil  office  to  which  he  has  been 
appointed  by  and  with  the  advice  and  consent  of  the  Senate,  and  every  person  who  may 
hereafter  be  appointed  to  any  such  office  and  shall  become  duly  qualified  to  act  therein,  is 
and  shall  be  entitled*  to  hold  such  office  until  a  successor  shall  have  been  in  like  manner 
appointed  and  duly  qualified,  except  as  herein  otherwise  provided:  Provided,  That  the  Sec- 
retaries of  State,  of  the  Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster 
General,  and  the  Attorney  General,  shall  hold  their  offices  respectively  for  and  during  the 
term  of  the  President  by  whom  they  may  have  been  appointed,  and  tor  one  month  thereafter, 
subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate. 

This  law  is  in  entire  harmony  with  the  Constitution.  "  Every  person  appointed 
or  to  be  appointed"  to  office  with  the  advice  and  consent  of  the  Senate,  shall 
hold  the  office  until  a  successor  shall  "  in  like  manner,"  that  is,  "  by  the  advice 
and  consent  of  the  Senate"  be  appointed  and  qualified.  This  is  obviously  in 
pursuance  of  the  Constitution. 

Now,  if  we  construe  this  section  independently  of  the  proviso,  we  shall  see 
that  the  removal  of  Mr.  Stanton  without  the  advice  and  consent  of  the  Senate, 
and  before  his  successor  was  appointed  with  the  advice  and  consent  of  the  Senate, 
was  a  misdemeanor,  and  was  so  declared  and  made  punishable  by  the  6th  section 
of  the  same  act.  And,  again,  if  Mr.  Stantow's  case  is  excepted  from  the  body 
of  the  act,  and  comes  within  t"he  proviso,  then  his  removal  without  the  concur- 
rence of  the  Senate,  was  a  violation  of  the  law,  because,  by  the  terms  of  the 
proviso,  he  was  only  subject  to  removal  by  and  with  the  advice  and  consent  of 
the  Senate. 

But  my  colleague  (Mr.  Trumbull)  contends  that  Mr.  Stanton  was  not  included 
in  the  body  of  the  section,  because  there  is  a  proviso  to  it  which  excepts  him 
and  other  heads  of  departments  from  "  every  other  civil  officer,"  and  yet  he 
argues  that  he  is  not  in  the  proviso  itself,  which  certainly  is  strange  logic.  He 
argues  that  his  tenure  of  office  was  given  under  the  act  of  1789,  and  that  by 
that  act  the  President  had  a  right  to  remove  him.  If  this  be'  so,  why  did  not 
the  President  remove  him  under  that  act,  and  not  suspend  him  under  the  tenure- 
of-office  act,  and  why  did  my  colleague  act  under  the  tenure-of-office  law  in 
restoring  Mr.  Stanton  l 

It  is  claimed  that  Mr.  Stanton  is  not  included  within  the  civil-tenure-of-office 
act,  because  he  was  not  appointed  by  Mr.  Johnson,  in  whose  term  he  was 
removed  ;  that  he  was  appointed  by  Mr.  Lincoln,  and  that  Mr.  Stanton's  term 
expired  one  month  after  his  (Mr.  Lincoln's)  death,  and  that  Johnson  is  not  serv- 
ing part  of  Mr.  Lincoln's  term. 

The  true  construction  of  the  whole  section,  including  the  proviso,  is  that 
every  person  appointed  and  to  be  appointed,  with  the  advice  and  consent  of 
the  Senate,  is  to  hold  the  office  until  his  successor  shall  have  been  in  like  manner 
appointed  and  qualified,  except  the  heads  of  departments,  who  are  to  hold  their 
offices,  not  till  their  successors  are  appointed,  but  during  the  term  of  the  Presi- 
dent by  whom  they  may  have  been  appointed  and  for  one  month  longer,  and 
always  "  subject  to  removal  by  and  with  the  advice Imd  consent  of  the  Senate." 

Now,  the  only  object  of  the  proviso  was  to  confer  upon  the  Secretary  of  War, 
and  other  heads  of  departments,  a  definite  tenure  of  office,  and  a  different  term 
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from  that  given  in  the  body  of  the  act.  Can  anything  be  plainer  than  that  the 
case  of  Stanton  is  embraced  in  the  meaning  of  the  section,  and  that  he  is  enti-, 
tied  either  to  hold  until  his  successor  shall  have  been  appointed,  by  and  with 
the  advice  and  consent  of  the  Senate,  or  during  the  term  of  the  President,  not 
"in  which  he  was  appointed,"  but  "during  the  term  of  the  President  by  whom 
he  was  appointed  V 

At  the  time  of  the  passage  of  the  act  of  March  2,  1867,  Mr.  Stanton  was 
holding  the  office  of  Secretary  of  War  for,  and  in  the  term  of,  Mr.  Lincoln,  by 
whom  he  had  been  appointed,  which  term  had  commenced  on  the  4th  of  March, 
1865,  and  will  end  March  4,  1869.  The  Constitution  defines  the  President's 
term  thus  :  "  He  shall  hold  his  office  during  the  term  of  four  years."  It  further 
says  that  the  term  of  the  Vice-President  shall  be  four  years.  In  case  of  death  or 
vacancy  "  the  duties  of  his  office  shall  devolve  on  the  Vice-President."  When  Mr. 
Lincoln  died,  Mr.  Johnson's  term  was  not  a  new  one,  but  he  succeeded  to  Mr.  Lin- 
coln's office  and  performs  its  duties  for  the  remainder  of  Mr.  Lincoln's  term.  Mr. 
Stanton  was  appointed  by  Mr.  Lincoln,  and,  according  to  the  proviso,  holds  for 
the  term  of  the  President  "by  whom  he  was  appointed,  and  one  month  there- 
after," and  can  be  removed  only  by  the  appointment  of  a  successor,  with  the 
advice  and  consent  of  the  Senate,  before  the  expiration  of  his  term. 

If,  as  contended  by  the  President,  Mr.  Stanton's  term  expired  with  the  death  of 
Lincoln,  and  Mr.  Johnson  did  not  reappoint  or  commission  him,  then  from  the 
death  of  Mr.  Lincoln  until  the  commencement  of  this  trial  there  was  no  legal 
Secretary  of  War,  and  the  President  permitted  Stanton  to  act  without  authority  of 
law,  to  disburse  millions  of  public  money,  and  to  perform  all  the  various  functions  of 
Secretary  of  War  without  warrant  of  law,  which  would  of  itself  be  a  misdemeanor. 
I  believe  it  was  the  senator  from  Maine  (Mr.  Fessenden)  who  said  "  dead  men 
have  no  terms."  When  that  senator  was  elected  for  six  years  to  the  Senate, 
does  it  not  remain  his  term  though  he  should  die  or  resign  before  its  expiration, 
and  would  not  his  successor  chosen'to  fill  the  vacancy  serve  simply  for  the  remain- 
der of  his  term,  and  not  a  new  term  of  his  own  for  six  years  1  I  could  consent 
to  the  construction  of  the  senator  from  Maine  if,  instead  of  limiting  the  presi- 
dential term  to  four  years,  it  had  provided  that  his  term  should  be  four  years 
or  till  the  death  of  the  President,  in  case  of  his  decease  before  the  expiration  of 
the  four  years  ;  but  it  does  not  so  provide. 

The  meaning  of  the  word  "vice"  in  Vice-President  is,  "instead  of"  or  "to 
stand  in  the  place  of;  "one  who  stands  in  the  place  of  another."  Therefore, 
Mr.  Johnson  succeeded,  not  to  his  own,  but  to  Mr.  Lincoln's  term,  with  all  its 
conditions  and  incidents.  Death  does  not  terminate  a  man's  term  of  office.  If 
a  tenant  of  a  farm  for  a  term  of  seven  years  dies  at  the  end  of  his  first  year, 
the  remainder  of  the  lease  vests  in  his  legal  representatives  ;  so  the  remainder 
of  Mr.  Lincoln's  term  at  his  death  vested  in  his  successor,  Mr.  Johnson.  It 
follows  that  Mr.  Stanton's  term,  ascertained  by  the  act  of  March  2,  1867,  does 
not  expire  till  one  month  after  the  4th  of  March,  1869,  and  that  his  removal, 
and  the  appointment  of  an  officer  in  his  place,  without  the  advice  and  consent  ol 
the  Senate,  was  a  violation  of  the  law. 

The  second  section  provides  that  when  the  Senate  is  not  in  session,  if  the 
President  shall  deem  the  officer  guilty  of  acts  which  .require  his  removal  or 
suspension,  he  may  be  suspended  until  the  next  meeting  of  the  Senate-;  and 
that  within  twenty  days  after  the  meeting  of  the  Senate  the  reasons  for  such 
suspension  shall  be  reported  to  that  body ;  and  if  the  Senate  shall  deem  such 
reasons  sufficient  for  such  suspension  or  removal,  the  officer  shall  be  considered 
removed  from  his  office ;  but  if  the  Senate  shall  not  deem  the  reasons  sufficient 
for  suspension  or  removal,  ihe  officer  shall  forthwith  resume  the  functions  of  his 
office,  and  the  person  appointed  in  his  place  shall  cease  to  discharge  such  duties. 

That  is  to  say,  w,hen  any  officer,  appointed  in  manner  and  form  as  provided 
in  the  first  section — that  is,  by  and  with  the  advice  and  consent  of  the  Senate — 
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is  suspended,  and  the  Senate  does  not  concur  in  the  suspension,  such  officer  shall 
forthwith  resume  the  functions  of  his  office.  Mr.  Stanton  having  been  appointed, 
by  and  with  the  advice  and  consent  of  the  Senate,  was  suspended,  but  the 
Senate  refused  to  concur  in  his  suspension.  According  to  the  law,  he  was  then 
entitled  to  resume  the  functions  of  his  office,  but  the  President  does  not  permit 
him  to  do  so,  and  refuses  to  have  official  relations  with  him,  and  has  appointed 
and  recognized  as  a  member  of  his  cabinet  another  Secretary  of  War.  Is  not 
•his  a  palpable  violation  of  the  very  letter  of  the  law  ?  By  what  technical 
juibble  can  any  senator  avoid  the  conviction  of  the  culprit  who  thus  defies  a 
tatute  ?  If  it  i3  admitted  that  the  President  can  legally  "  remove"  Mr.  Stanton, 
that  proves  too  much,  because  the  second  section  of  the  act  in  question  declares 
that  the  President  shall  only  "  suspend"  the  officer,  and  in  the  case  of  suspen- 
sion and  that  only,  and  during  recess,  may  an  ad  interim  appointment  be  made. 
An  ad  interim  appointment  upon  a  removal  is  absolutely  prohibited.  As  was 
well  said  by  the  senator  from  Oregon,  (Mr.  Williams  :) 

Vacancies  in  office  can  only  be  filled  in  two  ways  under  the  tenure-of-office  act.  One  is 
by  temporary  or  ad  interim  appointment  during  the  recess  of  the  Senate;  the  other  is  by 
appointment,  by  and  with  the  advice  and  consent  of  the  Senate,  during  the  session. 

Let  us  see — the  Senate  being  the  sole  tribunal  to  try  impeachments,  and  to 
decide  upon  the  validity  and  violation  of  this  law — what  action  the  Senate  has 
already  taken. 

On  the  12th  day  of  August,  1867,  the  Senate  then  not  being  in  session,  the 
President  suspended  Edwin  M.  Stanton,  Secretary  of  the  Department  of  War, 
and  appointed  U.  S.  Grant,  General,  Secretary  of  War  ad  interim.  On  the  12th 
day  of  December,  1867,  the  Senate  being  then  in  session,  he  reported,  accord- 
ing to  the  requirements  of  the  act,  the  causes  of  such  suspension  to  the  Senate, 
which  duly  took  the  same  into  consideration,  and  by  an  overwhelming  vote  of 
35  to  6  refused  to  concur  in  the  suspension,  .which  action,  according  to  the  ten- 
ure-of-office act,  reinstated  Mr.  Stanton  in  office.  The  President,  bent  upon 
the  removal  of  Stanton,  in  defiance  of  the  Senate  and-of  the  law,  on  the  21st 
day  of  February,  1868,  appointed  one  Lorenzo  Thomas,  by  letter  of  authority 
or  commission,  Secretary  of  War  ad  interim,  without  the  advice  and  consent  of 
the  Senate,  although  the  same  was  then  in  session,  and  ordered  him  (the  said 
Thomas)  to  take  possession  of  the  Department  of  War  and  the  public  property 
appertaining  thereto,  and  to  discharge  the  duties  thereof,  and  notified  the  Sen- 
ate of  his  action.  The  Senate  considered  the  communication,  and,  after  debate, 
by'  a  vote  of  29  to  6,  passed  the  following  resolution  : 

Resolved  by  the  Senate  of  the  United  States,  That  under  the  Constitution  and  laws  of  the 
United  States  the  President  has  no  power  to  remove  the  Secretary  of  War  and  to  designate 
any  other  officer  to  perform  the  duties  of  that  office  ad  interim. 

And  now,  after  such  action  under  our  oaths,  are  we  to  stultify  ourselves,  and 
swallow  our  own  words  and  resolutions  passed  in  the  most  solemn  manner? 
Can  we  say  that  the  President  did  not  violate  the  law  ?  that  he  did  not  become 
liable  to  conviction  for  violating  the  provisions  of  the  tenure-of-office  act,  after 
he  has  admitted,  in  his  answer  upon  this  trial,  that  he  tried  to  rid  himself 
of  Stanton  by  complying  with  the  act ;  and  after  he  has  acknowledged  that  he 
was  acting  under  the  law  of  March  2,  1867,  as  shown  by  his  letter  to  the  Sec- 
retary of  the  Treasury,  dated  August  14,  1867,  as  follows: 

Sir  :  In  compliance  with  the  act  entitled  "An  act  to  regulate  the  tenure  of  certain  civil 
offices,"  you  are  hereby  notified  that,  on  the  12th  instant,  Hon.  Edwin  M.  Stanton,  Secre- 
tary of  War,  was  suspended  from  his  office  as  Secretary  of  War,  and  General  Grant 
authorized  and  empowered  to  act  as  Secretary  ad  interim  ? 

To  show  also  how  trifling  is  the  plea  of  the  President  that  the  law  did  not 
apply  to  this  case;  after  he  had  acted  upon  it,  as  above  stated  by  himself,  and 
after  he  had  reported  the  reasons  for  suspension,  within  the  20  days  as  required 
by  the  act,  there  is  the  further  and  still  more  conclusive  proof,  that  the  forms  of 
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commissions  and  official  bonds  were  altered  to  conform  to  the  requirements  of 
the  same  tenure-of-office  act,  and  under  his  own  sign'  manual  issued  to  his 
appointees  commissioned  since  its  passage.  If  it  be  admitted,  then,  that  Mr. 
Stanton's  case  did  not  come  within  the  provisions  of  the  first  section  of  the  act, 
yet  is  the  President  clearly  guilty  under  the  second  section. 

I  shall  now  ask  attention  to  the  sixth  section  of  the  act,  which  is  as  follows : 

That  every  removal,  appointment,  or  employment  made,  had,  or  exercised  contrary  to  the 
provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  of  any 
commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment, 
shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors ;  and  upon  trial  and 
conviction  thereof  every  person  guilty  thereof  shall  be  punished  by  a  fine  not  exceeding 
$10,000  or  by  imprisonment  not  exceeding  five  years,  or  both  said  punishments,  in  the  dis- 
cretion of  the  court.  •  * 

If  this  section  stood  alone,  who  can  deny  that  by  his  order  to  Thomas 
appointing  him  Secretary  of  War  ad  interim,  and  commanding  him  to  turn  Mr. 
Stanton  out  of*  office  and  take  possession  of  the  same,  its  books  and  papers,  he 
did  commit  a  misdemeanor,  especially  when,  by  the  very  terms  of  this  section, 
the  issuing  of  such  an  order  is  expressly  declared  to  be  a  high  misdemeanor, 
and  punishable  by  line  and  imprisonment  ? 

The  second  article  charges  that  the  President  violated  this  law  by  issuing  to 
General  Thomas  a  letter  of  authority  as  Secretary  of  War  ad  interim.  How, 
then,  can  my  colleague  use  the  following  language : 

Considering  that  the  facts  charged  against  the  President  in  the  second  article  are  in  no 
respect  contrary  to  any  provision  of  the  tenure-of-office  act,  they  do  not  constitute  a  mis- 
demeanor, and  are  not  forbidden  by  any  statute. 

How  can  he  justify  such  a  statement,  when  he  admits  that  the  letter  of 
authority  was  issued,  and  it  is  specifically  declared  in  the  act  to  be  a  misde- 
meanor ? 

Again,  it  is  said  that  the  prosecution  is  bound  to  prove  criminal  intent  in  the 
President.  Such  is  not  the  law.  The  act  itself  proves  the  intent,  if  deliber- 
ately done  by  the  party  committing  it.  Such  is  the  construction  and  the  prac- 
tice in  all  courts.  If  any  person  voluntarily  commits  an  unlawful  act  the 
criminal  intent  is  presumed.  The  principle  is  as  old  as  our  civilization,  recog- 
nized in  all  courts  of  our  own  and  other  countries,  that  any  unlawful  act,  volun- 
tarily committed  by  a  person  of  sound  mind  and  mature  age,  necessarily  implies 
that  the  person  doing  it  intends  all  the  consequences  necessarily  resulting 
therefrom.  The  burglar  who  breaks  into  your  house  in  the  night,  with  revolver 
in  hand,  may  plead  for  the  burglary,  larceny,  and  even  murder  itself,  the  not 
unworthy  motive,  that  his  only  purpose  was  to  procure  subsistence  for  his 
starving  wife  and  little  ones.  Booth,  the  vilest  of  assassins,  declared,  while 
committing  the  bloodiest  crime  in  time's  frightful  calendar,  that  he  murdered  a 
tyrant  for  the  sake  of  humanity,  and  in  the  sacred  name  of  patriotism. 

But  it  is  not  necessary  to  insist  upon  the  technical  rule  that  the  criminal 
intent  is  to  be  presumed  on  proof  of  the  act,  for  if  there  is  one  thing  that  is 
directly  proved,  that  stands  out  in  bold  relief,  that  is  plain  as  the  sun  at  noon- 
day, it  is,  that  the  President  wilfully,  wickedly,  and  defiantly  violated  the  law ; 
and  that,  after  due  notice  and  admonition,  he  wickedly  and  with  criminal  per- 
verseness  persisted  in  violating  the  Constitution  and  the  laws,  and  in  bold  usurpa- 
tions of  power,  unsettling  the  proper  checks,  limitations,  and  balances  between 
the  departments  of  the  government ;  with  malice  aforethought  striving  to  eject 
from  office  a  faithful  servant  of  the  people,  whose  only  crime  was  his  loyalty, 
and  substituting  in  his  stead  a  man  who  was  to  be  his  willing  instrument  in 
thwarting  the  policy  and  legislation  of  the  people's  representatives,  and  in 
placing  the  government  again  in  the  hands  of  rebels,  who  with  corrupt  hearts 
and  bloody  hands  struck  at  the  nation's  life. 

Edwin  M.  Stanton,  Mr.  Lincoln's  faithful  minister  and  friend,  whom  the  people 
learned  to  trust  and  lean  upon  in  the  dark  hours  of  the  republic,  who  wielded 


IMPEACHMENT   OF    THE   PRESIDENT.  109 

tli n t  mighty  enginery  by  which  our  army  of  more  than  a  million  of  men  was 
raised;  clothed,  armed,  and  fed;  who  with  the  genius  of  a  Napoleon  compre- 
hended the  vast  field  of  our  military  operations  and  organized  war  and  victory 
with  matchress  skill — a  man  of  unstained  honor,  spotless  integrity,  unquestioned 
loyalty,  having  the  confidence  of  all  loyal  hearts  in  the  country — this  was  the 
man  who  incurred  the  bitter  hatred  of  Johnson,  because  he  opposed  his  usurpa- 
tions and  his  policy  and  acts  in  the  interest  of  traitors,  and  because,  like  a 
faithful  sentinel  upon  .the  watchtower  of  liberty,  he  gave  the  people  warning 
against  Johnson's  schemes  of  mad  ambition. 

In  proof  of  the  respondent's  malicious  intent  to  violate  the  law,  I  refer  you 
to  bis  attempt  to  induce  General  Grant  to  aid  him  in  open,  avowed  violation  ot 
the  law,  as  proved  in  his  letter  to  Grant  dated  January  31,  1S68.  He  therein 
declared  his  purpose  to  eject  Stanton  "whether  sustained  in  the  suspension  or 
not"  and  upbraided  Grant  because,  as  he  allege3,  Grant  agreed,  but  failed  to 
help  him  keep  Stanton  out  by  refusing  to  restore  the  office  to  Stanton,  as  by 
the  second  section  of  the  act  of  March  2,  1867,  he  was  required  to  do.  He 
says : 

You  had  found  in  our  first  conference  "that  the  President  was  desirous  of  keeping  Mr. 
Stanton  out  of  office,  whether  sustained  in  the  suspension  or  not."  You  knew  what  reasons 
had  induced  the  President  to  ask  from  you  a  promise  ►  you  also  knew  that  in  case  your  views 
of  duty -did  not  accord  with  his  own  convictions  it  was  his  purpose  to  till  your  place  by 
another  appointment.  Even  ignoring  the  existence  of  a  positive  understanding  between  us, 
tbese  conclusions  were  plainly  deducible  from  our  various  conversations."  It  is  certain, 
however,  that  even  under  these  circumstances  you  did  not  offer  to  return  the  place  to  my 
possession,  but,  according  to  your  own  statement,  placed  yourself  in  a  position  where,  could 
1  have  anticipated  your  action,  I  would  have  been  compelled  to  ask  of  you,  as  I  was  com- 
pelled to  ask  of  your  predecessor  in  the  War  Department,  a  letter  of  resignation,  or  else  to 
resori  to  the  more  disagreeable  expedient  of  suspending  you  by  a  successor. 

That  he  intended  to  violate  the  law  by  preventing  Mr.  Stanton  from  resuming 
the  functions  of  his  office,  as  provided  by  law,  should  the  Senate  non-concur  in 
his  suspension,  is  clearly  proved  by  his  other  letter  to  General  Grant  of  Feb- 
ruary 10,  1S6S,  from  which  I  quote  as  follows  : 

First  of  all,  yon  here  admit  that  from  the  very  beginning  of  what  you  term  "the  whole 
history  "  of  your  connection  with  Mr.  Stanton's  suspension,  you  intended  to  circumvent  the 
President.  It  was  to  carry  out  that  intent  that  you  accepted  the  appointment.  This  was  in 
your  mind  at  the  time  of  your  acceptance.  It  was  not,  then,  in  obedience  to  the  order  of 
your  superior,  as  has  heretofore  been  supposed,  that  you  assumed  the  duties  of  the  office. 
You  knew  it  was  the  President's  purpose  to  prevent  Mr.  Stanton  from  resuming  the  office  of 
Secretary  of  War. 

If  you  want  intent  proved,  how  can  you  more  clearly  $o  it  than  to  use  his  own 
words  that  it  was  his  "  purpose  to  do  the  act,  and  that  Grant  knew  that  was  his 
purpose  from  the  very  beginning  when  Stanton  was  suspended?" 

Is  it  necessary  to  dwell  upon  the  subject  of  intent  when  in  his  own  answer  he 
confesses  to  having  violated  the  law  which  expressly  says  that  the  officer,  for 
good  reasons  only,  should  be  suspended  until  the  next  session  of  the  Senate, 
and  coolly  tells  us  that  he  "did  not  suspend  the  said  Stanton  from  office  until 
the  next  meeting  of  the  Senate,"  as  the  law  prpvided,  "  but  by  force  and  authority 
vested  in  him  by  the  Constitution  he  suspended  him  indefinitely,  and  at  the 
pleasure  of  the  President,  and  that  the  order  w'as  made  known  to  the  Senate  of 
the  United  States  on  the  12th  day  of  December,  1867."  In  other  words,  he 
says  to  the  Senate  with  most  complacent  effrontery  :  "  Your  law  says  I  shall 
only  suspend  Stanton  to  the  end  of  20  days  after  the  beginning  of  your  next 
session.  I  have  suspended  him  indefinitely,  at  the  pleasure  of  the  President,  and 
I  defy  you  to  punish  or  hinder  me."  With  all  this,  the  respondent's  counsel 
ask  for  proof  of  criminal  intent.  He  tells  the  law-making  power  of  the  sovereign 
people  that  he  sets  up  his  pleasure  against  the  positive  mandates  of  law.  He 
tells  the  Senate,  "  I  do  not  acknowledge  your  law,  which  you,  by  your  votes 
on  your  oaths,  adopted  and  declared  constitutional.     I  think  it  unconstitutional, 
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and  so  said  in  my  veto  message,  and  I  will  not  execute  the  law,  but  I  will  exe- 
cute my  veto;  the  reasons  of  my  veto  shall  be  my  guide.  I  understand  the  con- 
stitutionality of  the  law  better  than  Congress,  and  although  my  message  vetoing 
the  bill  was  overruled  by  two-thirds  of  Congress,  and  though  you  have  declared 
by  law  that  I  can  only  suspend  Stanton,  I  choose,  of  my  own  sovereign  will, 
which  is  above  law,  to  remove  him  indefinitely.  Furthermore,  your  law  says, 
that  in  case  his  suspension  is  not  concurred  in  by  the  Senate,  Mr.  Stanton  shall 
forthwith  resume  the  functions  of  his  office,  and  you  have  by  resolution,  a  copy 
of  which  I  confess  to  have  received,  refused  to  concur  with  me  in  suspending 
him.  I  shall  not,  however,  suffer  him  to  hold  the  office,  and  I  have  appointed 
Lorenzo  Thomas  Secretary  of  War,  not  with  your  advice  and  consent,  but  con- 
trary to  the  same."  This  is  the  offence  of  the  President  which,  in  the  judg- 
ment of  the  President's  apologists,  is  so  ''trifling"  that  we  ought  to  pass  it  by 
in  silence,  or  rather  excuse,  by  approving  it  in  our  verdict. 

But  what  shall  we  say  of  the  President's  crime,  when  to  the  violation  of  law 
he  adds  falsehood  and  deception  in  the  excuses  he  gives  for  its  violation  ?  His 
plea  that  he  violated  the  law  because  of  its  unconstitutionality,  and  his  desire 
to  refer  it  to  the  Supreme  Court,  is  shown  to  be  a.  mere  subterfuge — an  after- 
thought— by  the  fact  that,  in  August  last,  when  he  designated  Grant  to  perform 
the  duties  of  the  War  Office,  he  distinctly  avowed  that  he  was  acting  under  the 
act  of  March  2,  1867;  by  the  fact  that  he  had  caused  the  departments  to  so 
alter  the  forms  of  commissions  and  bonds  as  to  make  them  conform  to  this  very 
statute  ;  by  the  fact  that  he  reported  reasons  for  the  suspension,  as  required  in 
the  act,  in  an  elaborate  message  to  the  Senate.;  and  finally  by  the  fact  that  no- 
where in  said  message  does  he  intimate  that  he  does  not  recognize  the  validity 
of  the  act,  but  argues  distinctly  that  he  proceeds  under  the  same.  He' did  not 
tell  senators  in  that  message  that  the  act  was  unconstitutional  and  that  he  had 
suspended  Stanton  indefinitely.  And  I  assert  that  every  senator  was  led  to 
believe  that  it  was  the  purpose  of  the  President  to  regard  the  act  valid,  and  to 
abide  the  judgment  of  the  Senate.  It  was  not  until  the  ghost  of  impeachment, 
the  terrors  of  a  broken  oath,  and  removal  from  the  high  trust  which  he  has 
abused,  as  a  punishment  for  violated  law,  rose  up  to  confront  him,  that  he  resorted 
to  the  technical  subterfuges  of  his  answer  that  the  law  was  unconstitutional,  and 
the  specious  plea  that  his  ^purpose  in  resisting  the  law  was  to  test  its  validity 
before  the  Supreme  Court. 

In  the  whole  history  of  these  transactions,  he  has  written  as  with  a  pen  of 
steel  in  dark  and  imperishable  lines  his  criminal  intent  to  violate  the  law: 
First,  he  attempted  to  soduce  General  Grant  to  his  purpose,  but  he  indignantly 
refused  ;  then  General  G.  II.  Thomas  ;  then  General  Sherman  ;  then  General 
Emory;  and  finally  he  selected  General  Lorenzo  Thomas,  a  man  who  was 
willing,  as  he  testifies,  "to  obey  the  President's  orders  ;"  and  who  in  pursuance  of 
those  orders  threatened  to  "kick  Stanton  out;"  and  "if  the  doors  of  the  War 
Office  were  barred  against  him,"  he  would  "break  them  down  by  force;"  and 
who  says  on  his  oath  that  he  would  have  executed  his  threats  on  the  following 
day  but  for  his  arrest,  after  his  return  from  the  masquerade  ball. 

And  now,  as  senators,  we  are  exhorted  to  find  him  guiltless  in  violating  a  law 
which  we  have  often  declared  constitutional  and  valid,  upon  the  subterfuge,  the 
afterthought  of  the  criminal,  the  excuse  of  a  lawbreaker  caught  in  the  act,  the 
plea  born  of  fear  and  the  terrors  of  impeachment,  and  shown  by  the  record 
made  by  his  own  hands  to  be  utterly  false.  For  one  I  cannot  be  so  false  to 
convictions,  so  regardless  of  fact,  so  iedifferent  to  consistency,  so  blind  to  evi- 
dence, so  lenient  to  crime,  so  reckless  of  my  oath  and  of  my  country's  peace. 

Ours  is  a  land  of  law.  T^e  principle  of  submission  to  the  authority  or  law 
is  canonized  in  the  hearts  of  the  American  people  as  a  sacred  thing.  There  are 
none  too  high  to  be  above  its  penalties,  none  too  low  to  be  beyond  its  protec- 
tion.    It  is  a  shield  to  the  weak,  a  restraint  to  the  strong,  and  is  the  foundation 
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of  civil  order  and  peace.  When  the  day  comes  that  the  laws  may  be  violated 
with  impunity  by  either  high  or  low,  all  is  lost.  A  pall  of  darkness  will  shut 
us  in  with  anarchy,  violence,  and  blood  as  our  portion,  and  I  fear  the  sun  of 
peace  and  liberty  will  never  more  illumine  our  nation's  path.  The  nation  looks 
for  a  most  careful  observance  of  the  law  by  the  highest  officer  known  to  the 
law,  because  he  has  an  "oath  registered  in  heaven"  that  he  "will  take  care  that 
the  laws  shall  be  faithfully  executed."  If  the  President  of  the  United  States, 
who  should  be  the  high  exemplar  to  all  the  people,  shall  violate  his  oath  with 
impunit}T,  at  his  mere  pleasure  dispense  with,  or  disregard,  or  violate  the  law, 
why  may  not  all  do  the  same?  Why  not  at  once  sweep  away  the  Constitution 
and  laws,  aud  level  to  the  earth  our  temples  of  liberty  and  justice ;  resolve 
society  into  its  original  elements,  where  brute  force,  not  right,  shall  rule,  and 
chaos,  anarchy,  and  lawless  violence  dominate  the  land  1 

The  Constitution  and  the  laws  passed  in  pursuance  thereof  are  "the  supreme 
law  of  the  land  "  The  President  admits  in  his  answer,  and  in  his  defence,  that 
he  acted  in  violation  of  the  provisions  of  a  statute,  and  his  strange  and  start- 
ling defence  is,  that  he  may  suspend  the  operation  of  a  law ;  that  is  to  say, 
in  plain  terms,  violate  it  at  his  pleasure,  i-f,  in  his  opinion,  the  law  is  unconstitu- 
tional ;  "  that  being  unconstitutional  it  is  void,  and  that  penalties  do  not  attach 
to  its  violation." 

Mr.  President,  I  utterly  deny  that  the  President  has  any  such  right.  His 
duties  are  ministerial,  and  in  no  sense  judicial.  It  is  not  his  prerogative  to  exer- 
cise judicial  powers.  He  must  execute  the  laws,  even  though  the  legislature 
may  pass  acts  which,  in  his  opinion,  are  unconstitutional.  His  duty  is  to  study 
the  law,  not  with  the  purpose  to  set  it  aside,  but  that  he  may  obey  its  injunc- 
tions strictly.  Can  a  sheriff,  sworn  to  execute  the  laws,  refuse  to  hang  a  con- 
victed murderer,  because,  in  his  judgment,  the  law  under  which  the  criminal 
has  been  tried  is  unconstitutional  ?  He  has  no  remedy  but  to  execute  the  law 
in  manner  and  form  as  prescribed,  or  resign  to  a  successor  who  will  do  so. 

I  quote  from  the  Constitution  to  show  how  laws  become  such,  and  that  when 
certain  prescribed  forms  are  complied  with  the  requirements  of  a  law  must  be 
observed  by  all  as  long  as  it  remains  on  the  statute-book  unrepealed  by  the 
Congress  which  made  it,  or  is  declared  of  no  validity  by  the  Supreme  Court,  it 
of  course  having  jurisdiction  upon  a  case  stated:  , 

Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the  Senate  shall, 
before  it  becomes  a  law,  be  presented  to  the  President  of  the  United  States  ;  if  he  approve,  he 
shall  sign  it,  but  if  not,  he  shall  return  it  with  his  objections  to  that  house  in  which  it  shall 
have  originated,  who  shall  enter  the  objections  at  large  on  their  journal  and  proceed  to  recon- 
sider it.  If,  after  such  reconsideration,  two-thirds  of  that  house  "shall  agree  to  pass  the  bill, 
it  shallbe  sent,  together  with  the  objections,  to  the  other  house,  by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  two-thirds  of  that  house  it  shall  become  a  law.      *     * 

If  any  bill  shall  not  be  returned  by  the  President  within  ten  days  (Sundays  excepted) 
a/ter  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  Congress  by  their  adjournment  prevent  its  return,  in  which  case  it  shall 
not  be  a  law. 

Every  bill  which  has  passed  the  House  of  Representatives  and  the  Senate, 
and  been  approved  by  the.  President,  "  shall  become  a  law."  If  not  approved 
by  him,  and  it  is  again  passed  by  two-thirds  of  each  house,  "  it  shall  become  a 
law;"  and  if  he  retains  it  more  than  ten  days,  whether  he  approve  or  disap- 
prove, it  shall  still  "become  a  law."  No, matter  how  pertinent  may  be  his 
objections  in  his  veto  message;  no  matter  with  how  much  learning  or  law  he 
may  clothe  his  argument ;  no  matter  how  vividly  he  may  portray  the  evil  which 
may  result  from  its  execution,  or  how  flagrantly  it  may,  in  his  view,  conflict 
with  the  Constitution,  yet  if  it  is  passed  over  his  veto  by  two-thirds  of  the  Sen- 
ate and  House  of  Representatives,  his  power  ceases  and  his  duties  are  at  an  end, 
and  it  becomes  a  law,  and  he  is  bound  by  his  oath  to  execute  it  and  leave  the 
responsibility  where  it  belongs,  with  the  few-makers,  who  must  answer  to  the 
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people.  If  he  then  refuses  to  execute  it,  what  is  this  but  simple  resistance,  sedi- 
tion, usurpation,  and,  if  persisted  in,  revolution  ?  Is  it  in  his  discretion  to  say 
it  is  not  a  law  when  the  Constitution  says,  in  the  plain  English  vernacular,  it  is 
a  law?  Yes,  Mr.  President,  it  is  a  law  to  him  and  to  all  the  people,  to  be  obeyed 
and  enforced  throughout  all  the  land. 

It  is  a  plain  provision  of  »the  Constitution  "  that  all  legislative  power  granted 
by  this  Constitution  shall  be  vested  in  a  Congress,  which  shall  consist  of  a 
Senate  ancl  House  of  Representatives."  The  President  is  no  part  of  this  legis- 
lative power.  His  veto  message  is  merely  suggestive,  and  if  his  reasons  are 
deemed  insufficient  he  is  overruled,  and  the  bill  becomes  a  law  "in  like  manner" 
as  if  he  had  approved  it.  '  The  doctrine  contended  for  by  the  President  is  mon- 
strous, and  if  admitted  is  the  end  of  all  free  government.  It  presents  the  question 
whether  the  people  of  the  United  States  are  to  make  their  own  laws  through 
their  representatives,  in  Congress,  or  whether  all  the  powers  of  the  government, 
executive,"  legislative,  and  judicial,  are  to  be  lodged  in  a  single  hand  ?  He  has 
the  executive  power,  and  is  Commander-in-chief  of  the  army  and  the  navy. 
Now,  if  it  is  his  province  to  judicially  interpret  and  decide  for  himself  what  laws 
are  constitutional  and  of  binding  validity  upon  him,  then  he  has  the  judicial 
power,  and  there  is  no  use  for  a  Supreme  Court;  and,  if  having  decided  a  law, 
in  his  opinion,  to  be  unconstitutional,  he  may  of  his  own  will  and  sovereign 
pleasure  set  aside,  dispense  with,  repeal,  and  violate  a  law  which  has  passed 
over  his  veto,  then  he  has  the  legislative  power,  and  Congress  is  a  myth,  worse 
than  "  an  excrescence  hanging  on  the  verge  of  the  government."  Thus  the 
purse  and  the  sword,  and  all  the  powers  which  we  heretofore  considered  so  nicely 
balanced  between  the  various  departments  of  the  government,  are  transferred  to 
a  single  person,  and  the  government  is  as  essentially  a  monarchy  or  a  despotism 
as  it  would  be  if  the  Constitution  and  Congress  were  obliterated  and  the  whole 
power  lodged  in  the  hands  of  the  President.  When  such  questions  as  these  are 
involved  shall  we  wonder  that  the  pulse  of  the  popular  heart  of  this  nation 
beats,  and  heaves  with  terrible  anxiety  as  we  near  the  final  judgment  on  this 
great  trial,  in  which  the  life  of  the,  nation  hangs  trembling  in  the  scale,  as  much 
so  as  when  it  was  struggling  for  existence  in  the  perilous  hours  of  the  war 
through  which  it  has  recently  passed.  Am  I,  as  a  senator  and  one  of  this  high 
CQurt  of  impeachment,  called  upon  to  register,  not  that  the  Constitution  and 
the  laws  shall  be  the  supreme  law,  but  that  the  will  of  one  man  shall  be  the 
law  of  the  land? 

Let  us  look  at  another  point  in  the  defence.  The  President  says  he  violated 
the  law  in  removing  Stanton  for  the  purpose  of  making  a  case  before  the  Supreme 
Court,  and  thus  procuring  a  decision  upon  the  constitutionality  of  the  law. 
That  is,  he  broke  the  law  in  order  to  bring  the  judiciary  to  his  aid  in  resisting 
the  will  of  the  people.  I  would  here  commend  to  his  careful  attention  the  opin- 
ion of  Attorney  General  Black,  his  whilom  constitutional  adviser.  He  says, 
in  1860 : 

But  his  (the  President's)  power  is  to  be  used  only  in  the  manner  prescribed  by  the  legis- 
lative department.  He  canuot  accomplish  a  legal  purpose  by  illegal  means,  or  break  the 
laws  himself  to  prevent  them  from  being  violated  by  others.     £9  Op.  Att'ys  Gen.,  516.) 

It  is  to  be  regretted  that  considerations  of  great  gravity  prevented  the  Presi- 
dent from  appearing  here  by  counsel  thus  committed  to  a  view  of  the  extent  of 
executive  authority  at  once  so  just  and  so  acceptable  to  the  candid  patriot. 

luasmuch  as  it  has  already  been  shown  that  good  intentions  do  not  justify  the 
violation  of  known  law,  I  am  unable  to  see  the  propriety  of  stopping  the  wheels 
of  government  and  holding  in  abeyance  the  rights  of  many  individuals,  and  paralyz- 
ing the  usefulness  of  our  army,  until  the  President  sees  fit  to  proceed  through  all 
the  formalities  and  tedious  delays  of  the  Supreme  Court,  or  any  other  court.  If  the 
President  can  do  this,  why  may  not  any  and  all  parties  refuse  compliance  with 
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the  requirements  of  inconvenient  laws  upon  the  same  plea  ?  To  oppose  such  a 
view  with  argument,  is  to  dignify  an  absurdity. 

One  other  point  of  the  defence  I  wish  to  notice  before  closing.  It  is  argued 
at  length,  that  an  offence  charged  before  a  court  of  impeachment  must  be  an 
indictable  one,  or  else  the  respondent  must  have  a  verdict  of  acquittal.  Then 
why  provide  for  impeachment  at  all  ?  Why  did  not  the  Constitution  leave  the 
whole  matter  to  a  grand  jury  and  the  criminal  courts  ?  Nothing  can  be  added 
to  the  arguments  and  citations  of  precedents  by  the  honorable  managers  on  this 
point,  and  those  most  learned  in  the  law  cannot  strengthen  that  view  which  is 
obvious  to  the  most  cursory  student  of  the  Constitution,  viz :  that  impeachment 
is  a  form  of  trial  provided  for  cases  which  may  lack  as  well  as  those  which  do  con- 
tain the  features  of  indictable  crime.  Corresponding  to  the  equity  side  of  a  civil 
court,  it  provides  for  the  trial  and  punishment,  not  only  of  indictable  offences,  but  of 
those  not  technically  described  in  rules  of  criminal  procedure.  The  absurdity  of 
the  respondent's  plea  is  the  more  manifest  in  this  case,  because,  not  the  Supreme 
Court,  but  the  Senate  of  the  United  States  is  the  o'nly  tribunal  to  try  impeach- 
ments, and  the  President's  vision  shopld  rather  have  been  directed  to  what  the 
Senate,  sitting'  as  a  court  of  impeachment,  would  decide,  than  to  have  been 
anticipating  what  some  future  decision  of  a  court  having  no  jurisdiction  in  the 
case  might  be. 

Impeachable  misdemeanors  partake  of  the  nature  of  both  political  and  criminal 
offences.  Hence  the  Constitution  has  wisely  conferred  upon  the  people,  through 
their  representatives  in  Congress,  the  right  and  duty  to  become  the  prosecutors  of 
great  offenders  for  violations  of  laws,  and  crimes  tending  to  the  destruction  of 
social  order,  and  the  overthrow  of  government,  and  has  devolved  the  trial  of 
such  cases  upon  the  Senate,  composed  of  men  supposed  to  be  competent  judges 
of  law  aud  facts,  and  who  are  allowed  larger  latitude  of  rulings  than  pertains 
to  courts.  With  this  view  I  have  tried  to  weigh  impartially  the  testimony 
in  this  case.  I  would  not  wrong  the  respondent,  nor  do  I  wish  harm  to  come 
to  the  institutions  of  this  land  by  his  usurpations.  I  also  desire  to  be  con- 
sistent with  myself  so  far  as  I  may  justly  do  so.  I  voted,  not  in  haste,  but 
deliberately,  that  the  action  of  the  President  in  removing  or  attempting  to 
remove  Stanton,  was  unconstitutional  and  in  violation  of  law. 

Is  it  possible  that  there  is  some  newly  discovered  "quirk"  in  the  law,  not  under- 
stood on  the  24th  February  last,  which  renders  Johnson's  act  less  criminal  than  it 
then  appeared  ?  Did  not  senators  believe  the  act  of  March  2, 1867,  constitutional 
when  they  voted  for  it  1  After  the  President  had  arrayed  all  conceivable 
objections  against  it  in  his  veto,  did  not  two-thirds  of  this  and  of  the  other 
house  still  vote  it  constitutional  and  a  valid  law  l  Did  they  not  by  solemn 
resolution  declare  that  the  President  had  violated  it  and  the  Constitution  in 
removing  Stanton  and  appointing  Thomas  ?  How  can  we  say,  while  under 
oath  we  try  this  man,  that  he  is  innocent  1  Is  it  not  trifling  with  the  country, 
a  mockery  of  justice,  an  insult  to  the  representatives  of  the  people,  and  a 
melancholy  instance  of  self-stultification,  for  us  to  solemnly  declare  the  Presi- 
dent a  violator  of  law,  thus  inviting  and  making  it  the  duty  of  the  House  of 
Representatives  to  prosecute  him  here,  and  after  long  investigation,  at  large 
expense  of  the  people's  money,  with  both  confession  of  the  criminal,  and  large 
and  conclusive  proofs  of  the  crime — all  this  and  more — for  us  to  declare  him 
not  guilty  ? 

The  position  in  which  senators  are  placed  by  the  votes  which  they  have  here- 
tofore given  is  so  well  stated  in  an  editorial  of  a  leading  newspaper  of  my  own 
State,  the  Chicago  Tribune  of  May  7,  186S,  that  I  extract  from  it  as  follows  : 

Johnson  disregarded  the  constitution  and  the  law,  and  broke  them  both  by  appointing 
a  Secretary  of  War  without  the  consent  of  the  Senate  when  no  vacancy  existed. 

*  *  ##  *  *  #  *  *  #  # 
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No  man  can  tell  how  black-letter  lawyers  may  be  influenced  by  hair-splitting  niceties, 

legal  quirks,  and  musty  precedents. 

#■****#**### 

Now,  to  acquit  Andrew  Johnson  is  to  impeach  the  Senate,  to  insult  and  degrade  the 
House  and  to  betray  the  people.  If  Johnson  is  not  guilty  of  violating  the  law  and  the  con- 
stitution, the  Senate  is  guilty  of  sustaining  Stanton  in  defiance  of  the  constitution ;  is  guilty 
of  helping  to  pass  an  unconstitutional  law  ;  is  guilty  of  interfering  with  the  executive  pre- 
rogatives Every  senator  who  voted  for  the  tenure-of-office  bill,  who  voted  that  Johnson's 
removal  of  Stanton  was  in  violation  of  that  law,  who  voted  to  order  the  President  to  replace 
Stanton,  and  who  now  votes  for  the  acquittal  of  Johnson,  stultifies  and  condemns  himself  as 
to  his  previous  acts,  and  the  whole  country  will  so  understand  it. 

The  Senate  knew  all  the  facts  before  the  House  impeached ;  the  Senate's  action  made 
mpeachment  obligatory  on  the  part  of  the  House,  and  on  the  heads  of  the  senators  rest,  the 
responsibility  of  defeating  a  verdict  of  guilty  against  a  criminal  who  stands  self-confessed  as 
guilty  of  breaking  the  law  and  disregarding  the  Constitution.  No  matter  what  personal 
antipathy  senators  may  feel  for  the  man  who  will  become  Johnson's  successor,  no  matter 
about  the  plots  and  schemes  of  the  high-tariff  lobby,  the  Senate  has  a  solemn  duty  to -per- 
form, and  that  is  to  punish  a  wilful  and  malicious  violation  of  the  law.  If  the  President,  in 
disregard  of  his  oath,  may  trample  on  the  law,  who  is  bound  to  obey  it  ?  If  the  President  is 
not  amenable  to  the  law,  he  is  an  emperor,  a  despot ;  then  what  becomes  of  our  boasted  gov- 
ernment by  law,  of  our  lauded  free  institutions  ?, 

My  colleague  is  certainly  .in  error  when  he  says  : 

It  is  known,  however,  that  the  resolution  coupled  the  two  things,  the  removal  of  the 
Secretary  of  War  and  the  designation  of  an  officer  ad  interim,  together,  so  that  those  who 
believed  either  without  authority  were  compelled  to  vote  for  the  resolution. 

Just  the  reverse  of  that  is  the  true  doctrine.  If  a  senator  believed  one  branch 
of  the  proposition  to  be  true,  and  the  others  false,  he  was  bound  by  his  oath  to 
vote  against  the  resolution. 

Where  two  allegations  are  made,  one  of  which  is  true  and  the  other  false, 
there  is  no  obligation  to  affirm  both. 

Mr.  President,  I  ought,  in  justice  to  those  who  may  vote  for  acquittal,  to  say 
that  I  do  not  judge  them.  Nor  do  I  think  it  a  crime  to  vote  in  a  minority  of 
one  against  the  world.  When  I  have  taken  an  oath  to  decide  a  case  according 
to  the  law  and  the  testimony,  I  would  patiently  listen  to  my  constituents,  and 
be  willing,  perhaps  anxious  to  be  convinced  by  them,  yet  no  popular  clamor, 
no  fear  of  punishment  or  hope  of  reward,  should  seduce  me  from  deciding  accord- 
ing to  the  conviction  of  my  conscience  and  my  judgment;  therefore  1  judge  no 
one.  Our  wisest  and  most  trusted  men  have  been  often  in  a  minority.  I  speak 
for  myself,  however,  when  I  say  it  is  very  hard  for  me  to  see,  after  what  seems 
to  me  such  plain  proof  of  wilful  and  wicked  violation  of  law,  how  any  senator 
can  go  back  upon  himself  and  his  record,  and  upon  the  House  of  Representatives 
and  the  country,  and  set  loose  the  greatest  offender  of  modern  times,  to  repeat 
at  pleasure  his  acts  of  usurpation,  and  to  plead  the  license  and  warrant  of  this 
great  tribunal  for  his  high  crimes  and  misdemeanors. 

In  the  eleventh  article,  among  other  things,  it  is  charged  that  the  President  did 
attempt  to  prevent  the  execution  of  the  act  of  March  2,  1867,  providing  for  the 
more  efficient  government  of  the  rebel  States.  It  is  plain  to  me  from  his  veto 
messages,  his  proclamations,  his  appointments  of  rebels  to  office,  his  indiscrimi- 
nate use  of  the  pardoning  power,  his  removal  of  our  most  faithful  military  officers 
from  their  posts,  that  he  has  been  the  great  obstacle  to  the  reconstruction  of  the 
Union.-  * 

With  his  support  of  Congress  in  its  measures  every  State  would  long  since 
have  resumed  its  friendly  and  harmonious  relations  to  the  government,  and  our 
40,000,000  of  people  would  have  rejoiced  again  in-a  restored  and  happy  Union. 
It  is  his  perverse  resistance  to  almost  every  measure  devised  by  Congress  which 
retarded  the  work  of  reconstruction,  reanimated  the  hopes  and  reinflamed  the 
virus  of  rebellion  in  the  southern  States.  The  Freedmen's  Bureau  bill,  the  civil- 
lights  bill,  and  the  various  reconstruction  bills  were  remorselessly  vetoed  by  him 
and  every  obstacle  thrown  in  the  way  of  their  proper  and  efficient  execution. 
His  unvarying  purpose  seems  to  have  been  to  save  the  rebel  oligarchy  from 
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the  consequences  which  our  victory  pronounced  upon  it,  and  to  enable  it  to 
accomplish  by  his  policy,  and  abuse  of  his  power,  what  could  not  be  accomplished 
by  the  power  of  the  sword.  The  rebellion  lives  in  his  vetoes  and  acts.  If  some 
daring  usurper,  backed  by  a  powerful  faction,  and  the  army  and  navy  subject 
to  his  call,  should  proclaim  himself  king  or  dictator,  would  not  the  blood  leap  in 
the  heart  of  every  true  American  ?  and  yet  how  little  less  than  this  is  the  condi- 
tion 0/  our  public  affairs,  and  who  ha3  not  seen  on  the  part  of  Andrew  Johnson 
a  deliberate  purpose  to  override  the  sovereign  power  of  the  nation,  and  to  usurp 
dangerous,  dictatorial  and  kingly  powers  ?  And  what  true  patriot  has  not  felt 
that  in  such  conflicts  of  power  there  is  eminent  peril  to  the  life  of  the  republic, 
and  tha.t  if  some  check  by  impeachment  or  otherwise  be  not  put  upon  these 
presidential  usurpations,  the  fruits  of  the  war  will  be  lost,  the  rebellion  triumph, 
and  the  last  hope  of  a  permanent  reunion  of  the  States  be  extinguished  forever? 

For  reasons  such  as  these,  and  for  proof  of  which  there  is  much  of  evidence  in 
the  documents  and  records  of  Una  trial,  but  more  especially  for  the  violation  of  the 
Constitution  and  of  positive  law,  I  cannot  consent  that  with  my  vote  the  Presi- 
dent shall  longer  work  his  treacherous  and  despotic  will  unchecked  upon  my 
suffering  countrymen. 

Mr.  President,  this  is  a  tremendous  hour  for  the  republic.  Gigantic  interests 
and  destinies  concentrate  in  the  work  and  duties  of  the  eventful  moments  through 
which  we 'are  passing. 

I  would  do  justice,  and  justice  requires  conviction ;  justice  to  the  people  whom  f 
he  has  so  cruelly  wronged.  I  would  be  merciful,  merciful  to  the  millions^ 
whose  rights  he  treacherously  assails  by  his  contempt  for  law.  1  would  have 
peace :  therefore  I  vote  to  remove  from  office  this  most  pestilent  disturber  of 
public  peace.  I  would  have  prosperity  among  the  people,  and  confidence 
restored  to  capital ;  therefore  I  vote  to  punish  him  whose  turbulence  makes  capital 
timid  and  paralyzes  our  national  industries.  I  would  have  economy  in  the 
administration  of  public  affairs;  therefore  I  vote  to  depose  the  promoter  and  cause 
of  unheard  of  official  extravagance.  I  would  have  honesty  in  the  collection  of  I 
the  public  revenues ;  therefore  I  vote  to  remove  this  patron  of  the  corruptionists. 
I  woulfl  have  my  government  respected  abroad ;  therefore  I  vote  to  punish  him 
who  subjects  us  to  dishonor  by  treating  law  with  contempt.  I  would  inspire 
respect  for  law  in  the  youth  of  the  land ;  I  therefore  vote  to  impose  its  penalties 
upon,  the  most  exalted  criminal.  I  would  secure  and  perpetuate  liberty,  and  I 
therefore  vote  to  purge  the  citadel  of  liberty  of  him  who,  through  murder,  suc- 
ceeded to  the  chief  command,  and  seeks  to  betray  us  to  the  enemy. 

I  fervently  pray  that  this  nation  may  avoid  a  repetition  of  that  history,  in 
which  apostates  and  usurpers  have  desolated  nations  and  enslaved  mankind. 
Let  our  announcement  this  day  to.  the  President,  and  all  future  Presidents, 
and  all  conspirators  against  the  liberties  of  this  country,  be  what  is  already 
the  edict  of  the  loyal  millions  of  our  land,  "  You  shall  not  tear  this  temple  of 
liberty  down."  Let  our  warning  go  cfown  the  ages  that  every  usurper  and 
bold  "violator  of  law  who  thrusts  himself  in  the  paih  of  this  republic  to  honor 
and  renown,  whoever  he  may  be,  however  high  his  title  or  proud  his  name,  that, 
Arnold-like,  he  shall  be  gibbeted  upon  every  hilltop  throughout  the  land  as  a 
monument  of  his  crime  and  punishment,  and  of  the  shame  and  grief  of  his  country. 

We  are  not  alone  in  trying  this  cause.  Out  on  the  Pacific  shore  a  deep 
murmur  is  heard  from  thousands  of  patriot  voices ;  it  swells  over  the  western 
plain,  peopled  by  millions  more;  with  every  increasing  volume  it  advances;  on 
by  the  lakes  and  through  the  busy  marts  of  the  great  north,  and  re-echoed  by 
other  millions  on  the  Atlantic  strand,  it  thunders  upon  us  a  mighty  nation's 
verdict,  guilty.  While  from  out  the  smoke  and  gloom  of  the  desolated  south, 
from  the  rice  fields,  and  along  the  great  rivers, -from  hundreds  of  thousands  of 
persecuted  and  basely  betrayed  Unionists,  comes  also  the  solemn  judgment, 
guilty. 
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The  criminal  cited  before  tliis  bar  by  the  people's  representatives  is,  by  his 
answer  and  the  record,  guilty. 

Appealing  Tor  the  correctness  of  my  verdict  to  the  Searcher  of  all  hearts, 
«nd  to  the  enlightened  judgment  of  all  who  love  justice,  and  in  accord  with  this 
J"  cloud  of  witnesses,"  I  vote,  guilty. 

Standing  here  in  my  place  in  this  mighty  temple  of  the  nation,  and  as  a 
I  senator  of  the  Great  Republic,  with  all  history  of  men  and  nations  behind  me, 
and  all  progress  and  human  happiness  before  me,  I  falter  not,  on  this  occasion, 
in  duty  to  my  country  and  to  my  State.. 

In  this  tremendous  hour  of  the  republic,  trembling  for  life  and  being,  it  is  no 
time  for  me  to  shrink  from  duty,  after  having  so  long  earnestly  supported  those 
principles  of  government  and  public  policy  which,  like  Divine  ordinances,  protect 
and  guide  the  race  of  man  up  the  pathway  of  hislory  and  progress.  As  a  juror, 
sitting  on  this  great  cause  of  my  country,  [  wish  it  to  go  to  history  and  to  stand 
upon  the  imperishable  records  of  the  republic,  that  in  the  fear  of  God,  but 
|  fearless  of  man,  I  voted  for  the  conviction  of  Andrew  Johnson,  President  of  the 
United  States,  for  the  commission  of  high  crimes  and  misdemeanors.  • 


^ 


Tf/AtA- 


Opinion  of  Mr.  Senator  Vickers. 

The  Constitution  secures  to  the  President  of  the  United  States  the  nomina- 
tion of  civil  officers,  and  their  appointment,  if  the  Senate  shall  advise  and  con- 
cur. He  is  the  initiating  and  acting  power,  and  gives  character  and  form  to  the 
proceeding  before  it  is  presented  to  the  consideration  of  the  Senate,  which  body 
has  no  power  to  present  the  name  of  any  one  to  the  President  as  an  object  of 
official  favor.  The  act  of  17S9,  which  created  the  Department  of  War,  does 
not  limit  the  tenure  of  the  office  of  the  Secretary  of  that  department,  but  assigns 
such  duties  as  shall  be  enjoined  upon  and  entrusted  to  him  by  the  President, 
agreeably  to  the  Constitution. 

Soon  after  the 'government  went  into  operation,  the  power  of  removal  from 
office  was  exercised  by  the  Executive  during  the  session  as  well  as  in  the  recess 
of  the  Senate ;  the  commissions  to  tfoe  Secretaries  and  many  other  officers  con- 
tained the  statement  that  they  held  at  the  pleasure  of  the  President.  A  prac- 
tice immediately  arose  and  prevailed,  and  was  continued  down  to  the  year  1867, 
of  removal  from  office  by  the  Executive  ;  the  power  of  removal  was  claimed  as 
an  incident  to  that  of  appointment,  and  as  essential  to  a  faithful  execution  of  the 
laws,  on  the  ground  that  unless  the  President  possessed  it  he  cpuld  not  remove 
a  faithless  officer  who  might  be  engaged  in  obstructing  the  execution  of  the  laws 
or  in  embezzling  the  public  funds ;  the  duty  of  the  President  under  the  Con- 
stitution, to  take  care  that  the  laws  should  be  faithfully  executed,  could  not  be 
efficiently  discharged  unattended  by  the  power  of  removal.  Although  differ- 
ences of  opinion  may  have  existed  upon  this  as  well  as  other  provisions  of  that 
instrument,  yet  the  practice  uninterruptedly  continued,  with  the  implied  assent 
of  the  legislature,  for  upwards  of  75  years,  and  constituted  a  legislative  con- 
struction which  was  affirmed  by  different  Attorney  Generals  of  the  United 
States,  whose  attention  had  been  specially  called  to  the  subject. 

The  acquiescence  by  Congress  in  that  construction,  whether  originally  cor- 
rect or  not,  was  fully  sufficient  to  justify  President  Johnson  in  its  exercise. 
Although  it  may  be  termed  an  implied  power,  it  is  as  valuable  and  essential  to 
a  co-ordinate  department  as  an  express  grant.  The  power  to  create  banks,  and 
of  erecting  custom  and  light-houses,  is  derived  by  implication.  The"  concurrent 
authorities  of  Kent  and  Story  «refer  to  the  power  of  removal  of  officers  by  the 
President,  as  established  by  usage  and  acquiescence,  as  well  as  by  the  opinions 
of  the  most  eminent  lawyers,  jjudges,  and  statesmen,  as  the  settled  construction 
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of  the  Constitution.  It  was  advocated  and  practiced  by  Jefferson,  Madison, 
Monroe,  Jackson,  Van  Buren,  and  otber  Presidents,  down  to  Mr.  Johnson. 
The  elder  Adams  removed  Mr.  Pickering,  Secretary  of  State,  during  the  ses- 
sion of  Congress,  and  without  consulting  it;  he  requested  Mr.  Pickering  to 
resign,  and  on  his  refusal  removed  him  by  a  peremptory  order,  and  nominated 
John  Marshall  his  successor.  The  right  of  Mr.  Adams  does  not  seem  to  have 
been  questioned.  The  act  of  1789,  in  its  second  section,  provides  for  the 
appointment  of  a  chief  clerk  in  the  Department  of  War,  who,  whenever  the  prin- 
cipal officer,  the  Secretary,  shall  be  removed  by  the  President,  or  in  any  other 
case  of  vacancy,  shall  have  the  charge  and  custody  of  all  the  records  and 
papers  in  the  office.  The  language  of  this  act  recognizes  an  existing  right  in 
the  President,  under  the  Constitution,  to  remove  a  Secretary  at  his  discretion. 
The  debates  in  Congress  in  1789,  by  the  ablest  men  of  the  nation,  show  that  the 
power  of  removal  from  office  was  conceded  to  be  in  the  President,  and  the  bi(!s 
establishing  the  departments  and  regulating  the  duties  to  be  performed  were 
framed  purposely  to  conform  to  that  construction  of  the  Constitution.  Thus,  in 
the  act  relating  to  the  Treasury  Department,  the  seventh  section  provides  that  the 
assistant  shall  take  charge  of  the  records,  books,  and  papers  "  whenever  the 
Secretary  shall  be  removed  from  office  by  the  President  of  the  United  States, 
or  in  any  other  case  of  vacancy."  In  the  same  year  the  Department  of  For- 
eign Affairs  was  created,  and  in  the  second  section  of  the  act  it  is  declared  that 
there  shall  be  appointed  an  inferior  officer,  to  be  called  the  chief  clerk,  and  who, 
"  whenever  the  said  principal  officer  shall  be  removed  from  office  by  the  Presi- 
dent of  the  United  States,  or  in  any  other  case  of  vacancy,  shall,  during  such 
vacancy,  have  the  charge  and  custody  of  the  records,"  &c.  These  three  statutes 
do  not  confer  the  power  of  removal,  but  they  treat  it  as  existing  in  the  executive 
department,  and  were  designed  and  draughted  to  exclude  the  presumption  of 
implication  of  a  grant  of  that  power  to  the  President  by  legislative  authority 

The  act  of  the  2d  March,  1867,  regulating  the  tenure  of  civil  offices,  and 
passed  over  the  President's  veto,  was  intended  to  alter  and  change  the  settled 
construction  of  the  Constitution,  and  to  empower  the  Senate  to  continue  a  cabi- 
net officer  in  commission  against  the  will  and  wishes  of  the  Executive,  and  to 
restrain  and  check  his  wonted  power  of  rerno val ;  the  statute  trenched  upon  and 
.materially  impaired  what  the  Pres  dent  and  his  legal  advisers,  including  the 
Secretary  of  War,  believed  and  declared  to  be  a  constitutional  right  and  prero- 
gative of  the  executive  department  The  President  having  sworn  to  "  preserve, 
protect,  and  defend  the  Constitution  of  the  United  States,"  considered  it  to  be 
his  duty,  as  custodian  of  the  executive  department,  to  treat  the  act  as  unconsti- 
tutional and  to  exert  the  power  claimed  and  exercised  by  all  his  predecessors. 
The  statute  of  2d  March,  1867,  essays  to  create  an  offence  of  a  high  misde- 
meanor in  any  one  who  may  attempt  to  violate  it,  and  for  this  effoi  t  of  the  Presi- 
dent to  maintain  the  integrity  of  his  department  until  the  judiciary,  the  only 
arbiter  to  determine  a  question  of  such  magnitude  in  the  last  resort,  should 
decide,  the  impeachment  is  predicated. 

If  one  department  shall  attempt  or  do  what  another  department  shall  believe  . 
to  be  an  essential  and  vital  encroachment  upon  its  high  powers  or  functions,  the 
law  of  self-defence  is  as  applicable  as  it  would  be  to  a  personal  attack  by  one 
upon  another.  It  cannot  be  expected  that  the  executive  department  is  to  be  the 
agent  for  executing  a  statute  upon  itself  which  is  to  dismember  and  deprive  it  of 
half  its  vigor  or  vitality  ;  the  duty  enjoinedupon  the  President  to  see  that  tho 
laws  are  executed  was  not  designed  to  opera'te  in  such  a  case,  for  the  practical 
recognition  of  such  a  principle  might  be  used  to  work  the  destruction  of  the 
whole  frame  of  the  government  and  make  the  Constitution  its  own  destroyer. 
The  allegation  that  if  the  President  shall  be  permitted  to  contravene  a  statute 
which  he  and  his  cabinet  believe  invades  and  infracts  the  constitutional  limits 
and  powers  of  the  department  over  which  he  presides,  and  feels  bound  to  pre- 
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servo,  th.it  lie  may  be  at  equal  liberty  to  disregard  any  law  of  a  different  character 
and  object,  has  no  more  force  than  that  the  right  of  self-defence  maybe  extended 
to  justify  an  individual  in  assaulting  every  person  he  may  chance  to  meet.  If 
it  is  in  the  lawful  competency  of  Congress  to  punish  the  infraction  of  every  law 
by  pains  and  penalties,  and  to  deprive  the  courts  of  the  United  States  of  their 
jurisdiction  over  the  same,  Congress  would  soon  become  omnipotent,  the  co-or- 
dination of  the  departments  be  destroyed,  and  the  structure  and  genius  of  our 
government  be  changed  by  the  action  of  one  department. 

It  may  well  be  questioned  if  the  cabinet  officers  who  were  appointed  by  a 
former  President,  and  not  reappointed  in  a  second  term,  either  by  that  Presi- 
dent dr  by  Mr.  Johnson,  his  successor,  were  intended  to  be  embraced  by  the 
act  of  2d  March,  1867  ;  if  it  were  a  matter  of  doubt  the  accused  would  be 
entitled  to  the  benefit  of  it.  From  a  careful  examination  of  the  act,  taken  in 
connection  with  the  avowed  purpose  of  it,  as  declared  in  the  Senate  and  House 
of  Representatives,  by  the  committees  of  conference,  at  *the  time  of  its  final 
passage,  my  opinion  is  that  such  officers  were  not,  nor  intended  to  be,  included 
in  it.  Entertaining  the  views  I  have  expressed,  I  do  not  consider  that  the  first 
and  eighth  articles  of  impeachment  are  sustained. 

The  act  of  Congress  of  1795,  ch.  21,  provides  for  the  filling  of  all  vacancies 
by  the  President,  by  appointments  ad  interim  for  a  period  not  exceeding  six 
months.  The  power  of  removal  or  suspension  necessarily  carries  with  it  the 
right  to  fill  the  vacancy  temporarily  on  the  ground  of  public  necessity  ;  the 
exigency  may  exist  at  any  time,  whether  during  the  session  or  in  the  recess  of 
the  Senate,  and  the  public  interest  and  service  may  require  the  •  promptest 
action  by  the  President.  The  acts  of  1863  and  1867  do  not,  by  implication, 
repeal  the  cases  provided  for  and  covered  by  the  act  of  1795,  which  embraces 
all  cases  of  vacancy  from  whatever  cause,  and  authorizes  ad  interim  employ- 
ments, but  only  such  as  are  occasioned  by  death,  resignation,  absence  or  sick- 
ness, leaving  the  vacancies  occasioned  by  removal  and  expiration  of  commission 
unrepealed.  The  act  of  1867  regulating  the  tenure  of  certain  civil  offices,  by 
its  second  section,  empowers  the  President  to  fill  vacancies  which  may  happen 
during  the  recess  of  the  Senate,  by  reason  of  death  or  resignation,  and  in  such 
cases  to  grant  commissions,  which  shall  expire  at  the  end  of  the  next  session 
thereafter,  but  makes  no  provision  for  filling  vacancies  which  may  occur  during 
the  session  of  the  Senate,  leaving  such  to  be  filled  under  existing  laws  and  the 
usages  of  the  department.  The  eighth  section  of  the  tenure-of-office  act  declares 
that  whenever  the  President  shall,  without  the  advice  and  consent  of  the  Senate, 
designate,  authorize  or  employ  any  person  to  perform  the  duties  of  any  office, 
he  shall  notify  the  Secretary  of  the  Treasury,  &c.  This  recognizes  the  riglii  of 
the  President  to  mate  ad  interim  appointments  without  the  consent  of  the 
Senate.  This  class  of  appointments  is  not  the  same  mentioned  in  the  third  section 
of  that  act,  because  he  is  authorized  by  that  section  to  issue  commissions  to 
expire  at  the  end  of  the  next  session;  but  in  the  eighth  section  it  is  stated  to 
be  a.mere  designation  or  employment  of  some  person  to  perform  the  duties  of 
an  office.  According  to  usage,  from  the  necessity  of  the  case,  and  the  act  of  1795, 
unrepealed  in  part  by  1S63  or  the  act  of  1867,  the  President  had  the  power  to 
designate  General  Thomas  to  perform,  for  a  brief  period,  the  duties  of  the  Depart- 
ment of  War.  To  avoid  circumlocution  I  have  sometimes  used  the  word 
appointment,  instead  of  designation  or  employment  in  connection  with  ad 
interim  duties,  but  an  appointment  to  office,  legally  and  technically,  has  three 
essential  elements  :  1.  A  nomination  by  the  President,  2.  A  confirmation  or 
approval  by  the  Senate.  3.  A  commission  signed,  sealed,  and  delivered  to  the 
'appointee.  A  concurrence  of  all  is  nec.essary  to  its  consummation.  The 
designation  of  a  person  to  take  possession  and  fulfil  the  duties  is  but  for  a 
temporary  purpose,  till  a  suitable  successor  can  be  found  and  his  nomination 
sent  to  the  Senate ;  the  public  interest  may  demand  such  a  course  of  action. 
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The  proceedings  in  this  case  abound  with  instances  of  ad  interim  employments, 
directed  by  all  the  Presidents  from  Mr.  Adams  (the  elder)  to  Mr.  Johnson, 
including  President  Lincoln.  The  designation  of  General  Thomas  was  on  the 
21st  February,  and  the  nomination  of  Mr.  Ewing  was  sent  tb  the  Senate  on  the 
22d  February,  but  in  consequence  of  an  early  adjournment,  and  the  next  day 
being  the  Sabbath,  it  was  not  actually  received  by  the  Senate  till  Monday,  the 
«24th  of  that  month.  But  if  the  President,  the  Attorney  General,  and  other 
■cabinet  officers  were  mistaken  in  their  construction  of  the  law,  which  I  do  not 
think,  such  an  error  was  a  venial  one,  and  cannot  properly  be  considered  a  high 
crime  or  high  misdemeanor. 

But  if  none  of  the  laws  alluded  to  authorized  the  ad  interim  appointment  of 
General  Thomas,  yet,  if  Mr.  Stanton's  case  is  not  covered  by  the  first  section  of 
the  act  of  March  2, 1867,  called  the  teuure-of-office  law,  the  2d  article  and  others 
into  which  it  enters  are  not  subjects  of  impeachment.  Mr.  Stanton  was  appointed 
by  Mr.  Lincoln  in*  1862,  during  the  first  term  of  his  Presidency;  his  term 
expired  with  Mr.  Lincoln's,  as  definitively  as  if  the  latter  had  not  been  re-elected ; 
be  was  not  reappointed  either  by  Mr.  Lincoln  or  by  President  Johnson,  and 
only  held  by  courtesy  and  sufferance.  The  month  allowed  to  the  cabinet  offi- 
cers appointed  by  Mr.  Johnson  and  confirmed  by  the  Senate  does  not  apply  to 
officers  appointed  by  Mr.  Lincoln,  and  who  held  no  legal  term  under  President 
Johnson.  The  latter,  therefore,  committed  no  misdemeanor  in  designating  Gene- 
ral Thomas  to  perform  the  duties  till  a  regular  nomination  could  be  made :  first, 
because  Mr.  Stanton's  case  is  not  protected  by  the  first  section  of  the  act  of 
1867,  all  the  subsequent  sections  having  reference  to  the  cases  only  which  are 
included  in  that  section — the  sixth  section,  relating  to  ad  interim  appointments, 
expressly  declaring  them  to  be  "contrary  to  the  provisions  of  this  act," 
and  if  not  within  the  first  section,  it  cannot  be  within  the  sixth ;  secondly, 
because  no  other  act  forbids  such  appointments ;  and  thirdly,  because  it  was  in 
i  conformity  to  the  settled  practice  of  the  executive  department  since  its  forma- 
;  tion,  acquiesced  in  by  all  the  departments,  and  necessary  to  a  proper  and  faithful 
execution  of  the  laws.  In  any  aspect  of  the  case  the  second  and  third  articles 
are  not  maintainable.  With  the  views  already  expressed,  that  the  President  is 
not  guilty  of  the  principal  charge,  which  is  modified  and  extended  over  other 
articles,  it  follows  that  he  is  not  punishable  on  the  charge  for  conspiring  to  do 
the  acts  mentioned  in  the  fourth,  fifth,  and  seventh  articles,  and  especialiy  not 
in  the  absence  of  all  proof  of  any  such  conspiracy.  The  sixth  article  charges  a 
conspiracy  to  seize  and  take  by  force  the  property  of  the  United  States  in  vio- 
lation of  the  conspiracy  act  of  July,  1S61 .  "  This  statute  does  not,  in  my  opinion, 
apply  to  the  removal  of  an  officer  under  claim  of  constitutional  right ;  besides, 
no  proof  was  offered  of  any  authority  from  the  President  to  use  force,  (^none  wa3 
used,)  and  no  legitimate  inference  of  such  an  intention  can  be  drawn  under  an 
act  penal  in  its  character  when  the  presumptions  are  favorable  to  the  citizen, 
and  especially  to  a  high  public  functionary  of  the  government  in  the  discharge 
of  official  duty.  The  ninth  article,  which  alleges  an  attempt  to  seduce  an.officer 
of  the  army  from  his  duty  to  promote  sinister  purposes  of  the  President,  appears 
to  be  wholly  unsupported  by  proof.  The  commander-in-chief  has  an  undoubted 
right  to  consult  with  his  subordinates,  to  inquire  into  the  disposition  of  the  mili- 
tary forces,  and  to  express  opinions ;  the  relation  between  them  precludes  the 
presumption  of  an  unlawful  purpose  in  making  proper  inquiries  and  communica- 
j  tions.  In  such  a  case  the  charge  should  be  expressly  proved  ;  but  there  was 
not  only  no  evidence  offered  tending  to  prove  it,  but  a  laudable  motive  was 
proved  by  the  Secretary  of  the  Navy,  who  suggested  to  the  President  the  pro- 
priety of  making  the  investigation. 

The  tenth  supplemental  article  is  in  reference  to  certain  public  speeches  of  the 
President,  and  charges  that  they  are  high  misdemeanors  in  office.  These 
speeches  were  made  in  a  private,  and  not  in  an  official,  capacity,  and  however 
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• 
injudicious  some  may  think  portions  of  them,  and  to  fie  regretted,  I  know  of  no 
law  which  can  punish  Mr.  Johnson  with  a  removal  from  office  because  they 
were  made.  As  we  have  no  law  to  punish  those  who  may  indulge  in  political  dis- 
cussions, it  cannot  reasonably  be  expected  that  the  President  should  be  removed 
for  exercising  a  privilege  enjoyed  by  every  American  citizen  ;  the  first  amend- 
ment to  the  Constitution  declares  that  Congress  shall  pass  no  law  abridging  the 
freedom  of  speech  or  of  tlie  press. 

The  eleventh  article  is  anomalous,  indefinite,  and  liable  to  the  objection  of  mul- 
tiplicity. If  it  were  possible  to  put  it  in  the  form  of  an  indictmeut  or  of  a 
declaration  in  a  civil  action,  it  would  be  quashed  on  motion  by  a  court  of  law. 
The  first  item  or  paragraph  is  not  in  the  form  of  a  charge,  but  is  the  recital  ■  of 
a  speech  contained  in  the  tenth  article  and  appears  to  be  only  introductory, 
or  alleged  as  inducement  to  a  charge  which  follows,  viz:  that  the  President,  in 
pursuance  of  said  speech  made  in  August,  1866,  attempted  to  prevent  the  execu- 
tion of  the  tenure-of-office  act,  passed  on  the  2d  March,  1867 ;  then  follows  a 
vague  allusion  to  the  means  by  which  he  made  the  said  attempt,  to  wit,  on  the 
21st  February,  1868,  by  unlawfully  deviling,  contriving,  and  attempting  to 
devise  and  contrive,  means  to  prevent  E.  M.  Stanton  from  forthwith  resuming 
the  functions  of  the  office  of  Secretary  of  War,  which  had  been  peaceably  and 
quietly  resumed  on  the  13th  January,  186S,  about  five  weeks  prior  to  the  alleged 
contrivances,  as  appears  by  Mr.  Stanton's  affidavit  to  procure  a  warrant  for 
General  Thomas's  arrest,  and  also  by  the  first  article  of  impeachment.  The 
other  means  are  to  prevent  the  execution  of  the  act  making  appropriations  for 
the  support  of  the  army — of  which  no  proof  was  offered  except  that  in  relation 
to  the  ninth  article  in  reference  to  General  Emory's  interview  with  the  Presi- 
dent. The  last  means  charged  are  to  prevent  the  execution  of  an  act  to  pro- 
vide for  the  efficient  government  of  the  rebel  States,  passed  2d  March,  1867 ; 
the  only  evidence  introduced  was  a  telegram  to  Governor  Parsons,  dated  several 
weeks  prior  to  the  passage  of  the  said  act  alleged  to  be  violated.  This 
eleventh  article  seems  to  be  made  up  by  uniting  fragments  or  portions  of  other 
articles  ;  if  separately  the  articles  in  full  are  not  sustained,  the  joining  together  of 
eorae  of  their  disunited  parts  cannot  impart  to  them  additional  strength  or  vitality. 
There  is  no  proof  of  any  connection  between  the  speeches  referred  to  and  the 
tenure-of-office  act,  nor  between  fliat  act  or  any  alleged  violation  of  it  and  the 
means  and  contrivances  imputed  to  the  President.  It  was  contended  on  the 
part  of  the  prosecution  that  the  act  of  17S9,  and  not  the  Constitution,  conferred 
upon  the  President  the  power  of  removal  from  office  and  separated  that  power 
frefm  that  of  appointment.  The  act  of  1867  does  not  essay  to  punish  a  removal 
under  the  act  of  1789  unless  made  in  the  recess  of  the  Senate,  and  as  Mr.  Stanton's 
removal  was  during  the  session  of  that  body,  the  prohibition  of  the  act  is  not 
applicable.  The  act  of  17S9  is  general,  and  not  confined  in  itswoperation  to  the 
recess  of  the  Senate  or  to  its  sessions ;  its  language  is,  "  whenever  the  said 
principal  officer  (the  Secretary  being  meant)  shall  be  removed  from  office  by  the 
President  of  the  United  States,"  the  inferior  officer  shall  have  charge  of  the 
record's,  books,  and  papers  appertaining  to  the  department. 

A  President  and  his  cabinet  may  be  called  upon  to  examine  and  determine 
the  meaning,  scope,  and  operation  of  statutes  they  may  be  required  to  execute 
materially  affecting  the  powers,  duties,  and  practice  of  the  executive  department 
of  the  government.  Judgment  is  necessarily  involved  in  that  examination  and 
consideration.  If,  after,  a  candid  and  diligent  investigation  and  mature  delib- 
eration, the  President  acts  upon  the  conclusion  thus  formed,  can  it  be  contended 
that  for  doing  so  he  is  guilty  of  a  high  crime  or  misdemeanor  and  punishable  by 
removal  from  office  1  There  must  be  some  wilful  and  manifest  abuse  of  author- 
ity, usurpation,  or  corruption  in  such  a  case  to  justify  a  proceeding  so  degrading 
iu  its  character  and  consequences.  If  Congress,  by  legislation  of  two-thirds, 
after  the  exercise  of  the  veto  by  the  Executive,  should  assume  the  power  of 
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making  appointments  to  office,  irrespective  of  his  light  of  nomination,  of  nego- 
tiating and  confirming  treaties,. of  diminishing  his  compensation  during  the  term 
for  which  he  was  elected,  can  it  be  said  that  he  would  have  no  right  to  judge  of 
the  constitutionality  of  these  acts  ?  and,  if  he  should  refuse  to  regard  them,  to 
be  subjected  to  impeachment  and  removal,  as  well  as  to  fine  and  imprisonment, 
although  they  attempted  to  abstract  the  essential  attributes  of  his  office  and 
reduce  the  department  to  a  subordinate  and  inferior  condition  ?  Surely  such  a 
"proposition  could  not  be  seriously  advocated.  But  further,  suppose  that  Congress 
by  its  acts  should  grant  titles  of  nobility  and  require  the  President  to  issue  com- 
missions to  perfect  them,  or  pass  bills  of  attainder  or  ex  post  facto  laws,  or  lay 
a  capitation  tax  wtyhout  reference  to  the  census,  and  devolve  the  execution  of 
the  statutes  upon  the  President ;  shall  he  be  bound,  regardless  of  his  oath  to 
protect  and  defend  the  Constitution,  to  execute  them  against  his  own  convic- 
tions and  against  the  unanimous  opinion  and  advice  of  the  Attorney  General  and 
his  other  constttutional  advisers  ?  If  in  any  case  the  right  of  judgment  is  to  be 
exercised,  no  criminality  can  be  legally  imputed  for  its  honest  exercise,  though 
the  conclusion  may  be  erroneous. 

For  these  reasons,  independent  of  those  already  assigned,  and  from  a  careful 
consideration  of  the  evidence  adduced  and  of  the  circumstances  of  the  case,  I 
do  not  think  that  the  first  eight  and  the  eleventh  articles  can  be  maintained. 


Opinion  of  Mr.  Senator  Ferry,      r 
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Eleven  articles  of  impeachment  are  preferred  by  the  House  of  Representa- 
tives against  the  President  of  the  United  States. 

The  first,  second,  third,  eighth,  and  eleveuth  depend,  wholly  or  in  part,  upon 
the  validity  and  construction  of  the  act  of  March  2,  1867,  "regulating  the  tenure 
of  certain  civil  offices,"  and  will  be  considered  together  in  a  subsequent  portion 
of  this  opinion. 

The  fourth,  fifth,  sixth,  and  seventh  charge  the  commission  of  the  offence 
technically  known  as  "conspiracy,"  either  as  defined  by  statute,  or  by  common 
law.  It  is  sufficient  to  say,  in  regard  to  these  articles,  that  the  proof  does  not 
sustain  the  charge.  No  testimony  has  been  adduced  to  show  a  "conspiracy  " 
by  the  President  with  any  person  other  than  Lorenzo  Thomas,  and  the  evidence 
exhibited  is  substantially  confined  to  the  letter  of  authority  of  February  21, 
1868,  signed  by  the  former,  and  the  acceptance  of  the  place  of  Secretary  of 
War  ad  interim  by  the  latter.  The  conduct  of  General  Thomas  seems  to  have 
been  influenced  by  a  mistaken  idea  of  the  obligation  of  military  obedience,  (to 
which,  indeed,  the  phraseology  of  the  letter  of  authority  affords  some  counte- 
nance,) while  the  President  treats  him  as  a  subordinate  rather  than  as  a  con- 
federate. 

So,  also,  the  proof  fails  to  sustain  the  ninth  article,  which  is  based  upon  the 
conversation  between  the  President  and  General  Emory  on  the  22d  of  February, 
1868*  The  only  evidence  before  us  is  the  testimony  of  General  Emory  him- 
self, which  discloses  the  declaration  by  the  President  of  his  opinion  of  the  valid- 
ity of  an  act  of  Congress,  but  affords  no  reason  to  infer  that  it  was  given  as 
charged,  "  with  intent  thereby  to  induce  said  Emory,  as  commander  of  the 
department  of  Washington,  to  violate  the  provisions  of  said  act,"  &c. 

The  specifications  of  the  tenth  article,  as  to  the  delivery  of  the  speeches,  are 
substantially  proved,  but  the   legal  conclusion,   that  thereby  "  said  Andrew    I 
Johnson,  Presideut  of  the  United   States,  did  commit,  and  was  then  and  there  J 
guilty  of  a  high  misdemeanor  in  office,"  does  not  result  from  the  establishment  \ 
of  the  truth  of  the  specifications.    The  speeches  proved  were  certainly  not  indict- 1 
able,  either  at  common  law  or  by  statute,  nor  were  they,  in  any  sense,  acts  of 
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official  misconduct,  or  omissions  of  official  duty.  They  were  vain,  foolish,  vulgar, 
and  unbecoming,  but  the  Constitution  does  not  provide  that  a  President  may  be 
impeached  for  the  exhibition  of  these  qualities. 

Contenting  myself  with  these  observations  upon  the  fourth,  fifth,  sixth,  seventh, 
ninth,  and  tenth  articles  of  impeachment,  I  fiud  the  respondent  not  guilty  upon 
each  and  all  of  them. 

The  first,  second,  third,  eighth,  and  eleventh  articles  remain  to  be  considered, 
and  upon  these  I  am  constrained  to  arrive  at  a  different  result.  I  accept,  pre- 
liminarily, the  construction  given  by  the  Chief  Justice  to  the  eleventh  article : 

The  gravamen  of  this  article  seems  to  be,  that  the  President  Attempted  to  defeat  the  exe- 
cution of  the  temire-of-office  act.  *  *  *  The  single  substantive  matter  charged  is  the 
attempt  to  prevent  the  execution  of  the  tenure-of-office  act.  *  *  *  This  single  matter, 
connected  with  the  other  matters,  previously  and  subsequently  alleged,  is  charged  as  the 
high  misdemeanor  of  which  the  President  is  alleged  to  have  been  guilty.  The  general  ques- 
tion, guilty  or  not  guilty  of  a  high  misdemeanor  as  charged,  seems  fully  to  cover  the  whole 
charge.     (Remarks  of  the  Chief  Justice,  Impeachment  Trial,  p.  1236  ) 

If  an  actual  violation  of  the  tenure-of-office  act  is  a  high  misdemeanor,  as 
J  declared  by  the  act  itself,  then,  in  my  judgment,  the  attempt  to  "defeat,"  to 
I"  prevent"  the  execution  of  that  act  by  the  President  of  the  United  States, 
f  charged  with  the  whole  responsibility  of  executive  duty,  is  a  high  misdemeanor 
J  in  office,  for  whose  commission  the  Constitution  subjects  him  to  impeachment 
"  and  removal  from  office. 

With  this  preliminary  statement  I  observe  that  my  opinion  upon  the  second, 
third,  eighth,  and  eleventh  articles  arises  out  of  and  must  stand  or  fall  with  the 
opinion  which  I  have  formed  upon  the  first.  The  greater  portion  of  my  remain- 
ing observations  will  therefore  be  directed  to  that  article. 

The  substantive  charge  in  the  first  article  is  the  removal  of  Mr.  Stanton,  con- 
trary to  the  provisions  of  the  tenure-of-office  act.  It  is  true*  that  the  removal 
is  alleged  only  indirectly,  but  it  is  familiar  law  that  the  technicality  of  an 
indictment  is  unnecessary  in  articles  of  impeachment.  The  first  article  states 
in  detail  what  the  President  did  and  the  intent  with  which  it  was  done,  viz  : 
to  violate  the  act ;  and  the^facts  stated  constitute  in  effect  an  actual  removal, 
with  which  statement  the  evidence  also  accords. 

On  the  21st  of  February,  186S,  the  President  sends  written  notice  to  Mr. 
Stanton  stating  to  him  "  you  are  hereby  removed."  On  the  same  day  the  Pres- 
ident informs  Lorenzo  Thomas  that  Mr.  Stanton  has  "been  this  day  removed," 
and  appoints  the  Adjutant  General  Secretary  ad  interim.  The  Secretary  al 
interim  is  invited  to  take  and  does  take  his  place  as  Secretary  of  War  in  the 
cabinet  councils  from  that  day  to  the  present ;  is  recognized  there  as  Secretary 
by  the  President  and  cabinet,  and  Mr.  Stanton  is  carefully  excluded  ;  and  finally, 
two  nominations  of  a  permanent  Secretary  have  been  sent  to  the  Senate  by  the 
President  "  in  place  of  Edwin  M.  Stanton,  removed."  By  these  acts  the  Presi- 
dent must  stand  or  fall ;  according  to  them  he  is  to  be  tried,  and  he  accepts  the 
issue. ' 

Was,  then,  the  removal  of  Mr.  Stanton  a  high  misdemeanor  as  charged  ?  The 
sixth  section  of  the  tenure-of-office  act  is  as  follows :  * 

Every  removal,  appointment,  or  employment,  made,  had,  or  exercised,  contrary  to  the 
provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  of  any 
commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment-  or  employment, 
shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  and,  upon  trial  and  con- 
viction therecf,  every  person  guilty  thereof  shall  be  punished  by  a  fine  not  exceeding  ten 
thousand  dollars,  or  by  imprisonment  not  exceeding  five  years,  or  both  said  punishments,  in 
the  discretion  of  the  court. 

If  the  statute  is  valid,  and  Mr.  Stanton  is  within  its  provisions,  the  character 
of  the  offence  would  seem  to  be  unmistakable. 

The  President  denies  its  validity,  asserting  "  that  the  Constitution  of  the 
IJnited  States  confers  on  him  as  part  of  the  executive  power,  and  as  one  of  the 
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necessary  means  and  instruments  of  performing  the  executive  duty  expressly 
imposed  upon  him  by  the  Constitution,  of  taking  care  that  the  laws  be  faithfully 
executed,  the  power  at  any  and  all  times  of  removing  from  office  all  executive 
officers  for  cause  to  be  judged  of  by  the  President  alone." — Answer  to  Article  4. 

Of  course  this  claim  would  extend  not  only  to  the  act  of  March  2,  1867,  but 
would  sweep  from  the  statute-book  every  act  fixing  any  tenure-of-office  except 
the  pleasure  of  the  President.     The  assertion  of  these  extraordinary  preroga- 
tives rests  upon  the  following  words  of  the  Constitution  : 
The  executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America. 

It  is  not  pretended  that  there  is  a  word  in  the  Constitution  besides  these, 
that  confers  upon  anybody  the  power  of  removal  from  office,  except  in  cases 
of  impeachment.  It  behooves  us  then  to  inquire  what  is  this  "executive 
power  "  which  is  w  vested  "  in  the  President  of  the  United  States  of  America. 

Executive  powers  differ  in  different  nations.  A.Russian  czar  has  executive 
power  quite  unlike  that  of  a  British  sovereign,  and  we  have  hitherto  supposed 
that  of  the  latter  to  be  equally  dissimilar  to  the  authority  of  a  republican  Pres- 
ident. How  then  shall  we  measure  the  executive  functions  in  the  United  States  ? 
Simply  by  the  Constitution.  Does  that  instrument  expressly  confer  a  power  ? 
We  must  submit.  Is  it  silent,  and  is  it  necessary  to  place  the  power  somewhere 
for  the  well-ordering  of  the  state  ?  We  must  search  the  Constitution  to  find  the 
authority  which  is  clothed  with  tbe  function  of  creating  or  designating  the 
propes  depositary. 

The  Constitution  is  silent  upon  the  power  of  removal ;  but  this  is  a  power 
that  may  be  needful  for  the  well-ordering  of  the  state:  and  turning  to  the  last 
clause  of  the  eighth  section  of  the  first  article  of  the  Constitution,  we  find  the 
authority  given  to  Congress  "to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  all  powers  vested  by  this  Constitution  in  the 
government  of  the  United  States,  or  in  any  department  or  officer  thereof? 

It  would  certainly  seem  too  plain  for  argument  that  the  "act  regulating  the 
tenure  of  certain  civil  offices "  is  within  the  very  letter  of  this  constitutional 
authority.  The  judgment  of  the  Senate,  three  times  definitely  expressed,  has 
been  in  conformity  with  these  views,  and  to  that  judgment  I  adhere. 

The  inquiry  whether  Mr.  Stanton  is  within  the  provisions  of  t»he  law  has  been 
complicated  by  the  ingenuity  of  counsel,  but,  upon  a  fair  consideration  of  the 
act,  presents  little  difficulty.     The  first  section  is  as  follows : 

*  *  *  Every  person  holding  any  civil  office  to  which  he  has  been  appointed  by  and 
with  the  advice  and  c<$asent  of  the  Senate,  and  every  person  who  shall  hereafter  bo  appointed 
.to  any  such  office,  and  shall  become  duly  qualified  to  #.ct  therein,  is,  and  sha'.l  be,  entitled 
to  hold  such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly 
qualified,  except  as  herein  otherwise  provided:  Provided,  That  the  Secretaries  of  State,  of 
the  Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  tbe  Postmaster  General,  and  the 
Attorney  General,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the  Presi- 
dent by  whom  they  may  have  been  appointed,  and  for  one  mouth  thereafter,  subject  to 
removal  by  and  with  the  advice  and  consent  of  the  Senate. 

It  is  claimed  that  the  debates  in  Congress,  and  especially  in  the  Senate,  upon 
the  passage  of  the  act,  demand  a  construction  which  shall  exclude  Mr.  Stanton 
from  its  provisions.  I  remark  here  that  these  debates  should  not  be  confounded 
with  what  is  termed  "  contemporaneous  construction. "  I  shall  have  occasion  to 
consider  the  latter  in  another  place.  The  debates  may  properly  be  examined  in 
order  to  ascertain  the  intent  of  the  makers  of  the  law.  I  was  not  in  Congress 
at  the  passage  of  the  act,  and  must  consider  it  in  its  historic  and  legal  aspect. 
The  counsel  who  opened  the  case  for  the  President  very  truly  remarked,  (page 
375,  Impeachment  Trial:) 

This  law,  as  senators  very  well  know,  had  a  purpose ;  there  was  a  practical  object  in  the 
view  of  Congress;  and  however  clear  it  might  seem  that  the  language  of  the  law,  when 
applied  to  Mr.  Stanton's  case,  would  exclude  that  case;  however  clear  that  might  seem  on 
the  mere  words  of  the  law,  if  the  purpose  of  the  law  could  be  discerned,  and  that  purpose 
plainly  required  a  different  interpretation,  that  different  interpretation  should  be  given. 
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What,  now,  was  the  practical  object  of  this  law  so  far  as  it  refers  to  cnbinet 
officers?  I  think  that  no  candid  reader  of  the  debates  in  the  House  of  Repre- 
sentatives can  doubt  that  that  body  intended  to  protect  all  the  members  of  Mr. 
Johnson's  cabinet  against  removal  by  the  President  alone.  Rightly  or  wrongly, 
they  felt  that  it  would  be  safer  for  the  country  to  have  the  departments  in  the 
hands  of  the  existing  cabinet  officers  until  the  Senate  should  consent  to  their 
removal.  I  think  that  it  is  also  evident  that  the  Senate  was  willing  to  leave 
with  the  President  the  power  of  removing  all  cabinet  officers  as  theretofore 
practiced. 

Here  the  two  houses  disagreed,  and  in  the  bill  as  reported  by  the  conference 
committee  there  was  a  compromise.  I  think  that  the  House  supposed  that  it 
had  attained  its  object  by  the  bill  as  reported  by  the  conference  committee,  by 
keeping  in  all  the  cabinet  officers  until  one  month  after  the  close  of  the  current 
presidential  term,  unless  the  Senate  should  sooner  consent  to  their  removal.  I 
think  that  the  Senate  supposed  that  it  had  gained  its  point  so  far  as  the  Secre- 
taries appointed  by  Mr.  Lincoln  were  concerned.  I  am  thus  brought  to  the 
necessity  of  construing  a  law  passed  by  one  House  with  a  different  intention 
from  that  which  animated  the  other.  I  am,  of  course,  left  to  determine  the  true 
intent  and  meaning  of  the  law  by  the  law  itself,  giving  to  its  language  its 
ordinary  legal  scope  and  signification. 

Coming  thus  to  the  consideration  of  the  first  section  of  the  act,  (which  alone 
is  material  to  this  inquiry,)  it  will  be  observed  that  it  does  not  deal  wi,th  the 
incidents  of  offices,  but  with  the  franchises  of  persons.  It  regulates  tenures,  not 
terms,  of  office.  It  i3  only  the  opposite  view,  which  has  no  sanction  in  the  stat- 
ute, that  can  lead  to  a  misconception  of  its  scope. 

The  word  tenure  comes  to  us  from  the  law  of  real  estate. 

The  thing  holden  is  styled  a  tenement,  the  possessors  tenants,  and  the  manner  of  their  pos- 
session a  tenure.     (2  Bla.  Com.,  60.) 

Webster  defines  the  word  as  follows  : 

Tenure :  the  act  or  right  of  holding  as  property.     Manner  of  holding  in  general. 

It  is  a  right  or  title  pertaining  to  &  person,  and  as  such  is  treated  throughout 
the  statute.  The  body  of  the  section  comprehends  "  every  person  holding  civil 
office,"  and  is  restricted  only  by  a  single  exception,  viz  :  the  persons  described 
in  the  proviso  as  holding  their  offices  during  the  term  of  the  President  by  whom 
they  were  appointed.  The  counsel  for  the  President  (page  1,099,  Impeachment 
Trial)  quotes  the  proviso  : 

Provided,  That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  or  the  Navy,  and  of  the 
Interior,  the  Postmaster  General,  arfd  the  Attorney  General,  shall  hold  their  offices  respec- 
tively, &c. 

And  adds : 

That  does  not  mean  the  men  ;  it  means  the  offices  shall  have  that  tenure.  • 

This  certainly  sounds  like  absurdity.  The  Secretary  of  State,  or  of  War,  is 
not  an  office  but  an  officer;  a  person  hokling  an  office.  An  office  has  no  tenure  ; 
the  possessor  of  an  office  has  that  "  manner  of  possession,"  that  »'  act  or  right  of 
holding,"  that  "  manner  of  holding  "  which  is  a  tenure.  The  absurdity  becomes 
apparent  if  we  read  the  proviso  according  to  the  construction  of  the  counsel 
for  the  President : 

The  offices  of  Secretary  of  State,  of  War,  &c,  shall  hold  their  respective  offices,  &c. 

It  follows,  therefore,  as  suggested  by  one  of  the  managers,  that  it  is  immate- 
rial whether  we  consider  Mr.  Stanton  as  holding  his  office  during  the  term  of  the 
President  by  whom  he  was  appointed  or  not ;  all  agree  that  he  was  holding  the 
office ;  if  within  the  term  of  the  President  by  whom  he  was  appointed,  he  is 
embraced  in  the  proviso ;  if  not  within  such  term,  he  was  a  "  person  holding 
civil  office"  and  protected  by  the  body  of  the  section. 

*lf,  now,  I  turn  to  contemporaneous  construction  to  ascertain  the  meaning  of 
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the  law,  I  find  such  a  construction  given  both  by  the  executive  and  legislative 
departments  of  the  government.  Whatever  the  President  or  his  cabinet  may 
have  thought  before  the  final  passage  of  the  act  of  its  effect  upon  Mr.  Stanton, 
a  period  arrived  within  a  few  months  after  its  passage  when  it  became  necessary 
for  Mr.  Johnson  to  give  it  a  practical  construction.  He  informs  us  that  he  pro- 
ceeded with  great  and  anxious  deliberation,  and  the  evidence  before  us  demon- 
strates that  he  arrived  at  the  conclusion  that  Mr.  Stanton  was  within  the  act. 

On  the  12th  of  August,  1867,  the  President  suspended  the  Secretary  of  War 
from  office,  in  conformity  with  the  provisions  of  the  act.  By  the  same  authority 
he  appointed  General  Grant  Secretary  ad  interim.  He  notified  the  Secretary 
of  the  Treasury  of  his  action,  citing  the  act  by  name  as  the  authority  for  such 
notification.  He  sent  in  his  reasons  to  the  Senate  pursuant  to  the  law,  and,  as 
he  informs  us,  hoped  for  the  concurrence  of  the  Senate  and  the  removal  of  the 
Secretary,  in  accordance  with  the  law. 

It  is  too  late  now  to  do  away  with  the  effect  of  this  executive  construction 
by  the  assertion  that  a  power  of  suspension  has  been  discovered  in  the  Consti- 
tution which  has  never  been  exercised,  and  never  thought  of  before  since  the 
foundation  of  the  government. 

Upon  the  presentation  of  the  President's  reasons  for  the  removal  of  the  Sec- 
retary, the  Senate  gave  a  legislative  construction  to  the  statute.  It  proceeded 
in  exact  conformity  with  the  terms  of  the  law ;  it  considered  the  reasons ;  it 
debated  them ;  it  refused  to  concur  in  them,  and  sent  notice  thereof  to  the  Presi- 
dent. I  am  not  aware  that  a  single  senator  in  that  debate  suggested  that  Mr. 
Stanton  was  suspended  by  virtue  of  the  Constitution,  or  that  he  was  not  embraced 
in  the  protection  of  the  tenure -of-office  act. 

Upon,  then,  a  fair  consideration  of  the  debates  accompanying  the  passage  of 
the  act,  upon  the  proper  construction  of  the  language  of  the  act  itself,  and  upon 
the  contemporaneous  construction  given  to  it  by  the  executive  and  legislative 
branches  of  the  government,  I  find  Mr.  Stanton  to  be  embraced  within  the  pro- 
visions of  the  first  section. 

I  find,  therefore,  the  act  to  be  valid,  and  that  it  includes  Mr.  Stanton  in  its  l 
proteotion  against  the  presidential  power  of  removal  without  the  consent  of  the 
Senate. 

I  find  that  the  President  has  deliberately  broken  this  law,  and,  by  its  express  I 
terms,  has,  in  so* doing,  committed  a  high  misdemeanor. 

It  is  urged,  however,  that  the  offence  is  not  complete  because  the  criminal 
intent  was  absent.  It  is  said  that  the  law  was  broken  to  test  its  constitution- 
ality. To  this  the  obvious  answer  is,  he  who.  breaks  a  law  for  this  purpose 
must  take  the  risk  of  its  being  held  to  be  constitutional  by  the  proper  tribunals. 
In  this  case,  the  Senate  is  the  proper  tribunal  for  the  trial  of  the  question,  and 
it  affirms  the  constitutionality  of  the  law. 

But  I  do  not  find,  in  fact,  that  it  was  the  intention  of  the  President  to  try 
the  constitutional  question.  The  means  adopted  were  not  adapted  to  that  end. 
Upon  the  removal  of  Mr.  Stanton  the  latter  could  have  no  remedy  in  the  courts, 
and  the  President,  though  time  and  opportunity  have  been  ample  since  the  pass- 
age of  the  law,  has  never  attempted  to  initiate  legal  proceedings  himself. 

The  evidence  in  this  cage  exhibits  the  real  intent  with  perfect  clearness.  The 
declarations  of  the  President  at  different  periods  during  the  last  two  years,  as 
proved  before  us  ;  his  intermeddling  with  the  southern  legislatures  in  opposition 
to  Congress,  as  shown  by  the  Alabama  telegram ;  his  conversation  with  Wood, 
unfolding  his  purpose  of  distributing  a  patronage,  whose  emoluments  exceed 
twenty-one  millions  of  dollars  a  year,  for  the  purpose  of  creating  a  party  hostile 
to  the  measures  of  Congress — all  these  demonstrate  a  fixed  and  unconstitutional 
design  to  "  defeat"  and  "  prevent "  the  execution  of  the  laws.  Grant  that  he 
was  honest  in  all  this,  and  that  he  believed  that  the  laws  ought  to  have  been 
defeated.     $o  were  Charles  I  and  James  II  honest  in  their  ideas  of  the  royal 
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prerogative ;  but  those  ideas  brought  the  one  to  the  block  and  cost  the  other  his 
crown.  In  this  country  the  legislature  is  the  organ  of  the  people,  and  the  laws 
are  the  people's  will.  For  the  Executive  to  set  his  own  will  in  opposition  to  the 
willof  the  people,  expressed  through  Congress,  and  employ  the  powers  vested 
in  him  for  other  purposes  to  that  end,  is  repugnant  to  the  whole  spirit  of  the 
Constitution. 

Yet  the  evidence  leaves  no  doubt  that  such  has  been  the  persistent  course  of 
the  President  for  more  than  two  yenrs.  In  this  course  Mr.  Stanton  had  become 
a  formidable  obstacle  to  the  designs  of  Mr.  Johnson.  The  message  of  the  latter 
cf  December  12,  1867,  communicating  the  reasons  for  the  suspension  of  the  Sec- 
retary, and  the  answer  to  the  first  article  of  impeachment,  disclose  the  irrecon- 
cilable nature  of  their  differences,  and,  as  is  evident  from  the  President's  letter 
te  General  Grant,  these  differences  culminated  soon  after  the  passage  of  the  sup- 
plementary reconstruction  bill  of  March  23, 1867.  From  the  time  of  the  passage 
of  that  bill  the  possession  of  the  Department  of  War  would  confer  vast  influence 
either  in  favor  of  or  against  the  whole  system  of  reconstruction  adopted  by 
Congress,  according  to  the  views  of  the  possessor.  Mr.  Stanton  was  known  to 
favor  that  system,  as  the  President  himself  declares  in  the  letter  to  General  Grant. 

And  herein  I  find  the  intent  of  the  President  in  this  removal  of  the  Secretary; 
an  intent  to  defeat  the  will  of  the  people  already  crystallized  into  law,  and  sub- 
stitute his  own  will  instead  ;  an  intent  unlawful,  unconstitutional,  and  revolution- 
ary, and  which,  breaking  out  into  overt  act,  in  the  removal  of  Mr.  Stanton, 
gives  to  that  act  a  deeper  tinge  of  guilt  than  attaches  to  any  mere  violation  of  a 
penal  statute. 

Complaint  has  been  made  because  upon  this  question  of  intent  the  Senate 
refused  to  hear  the  testimony  of  cabinet  officers  as  to  the  advice  given  by  them 
to  the  President.  I  cannot  conceive  of  any  proposition  more  dangerous  to  the 
stability  of  our  institutions  than  that  the  President  may  shield  himself  from 
impeachment  for  high  crimes  and  misdeameanors  behind  the  advice  of  his  Sec- 
retaries. Apart  from  the  common-law  objection  of  irrelevancy,  such  evidence 
should  be  excluded  upon  the  gravest  considerations  of  public  policy. 

Upon  this  review  of  the  law  and  the  testimony,  I  find  that  the  President  is 
guilty  of  a  high  misdeameanor  as  charged  in  the  first  article-  of  impeachment. 

It  is  a  necessary  result  of  this  opinion  that  I  also  find  him  guilty  of  high 
misdemeanors  as  charged  in  the  second,  third,  eighth,  and  eleventh  articles  of 
impeachment.  I  do  not  think  it  needful  to  elaborate  the  legal  and  logical  con- 
nection, as  it  will  be  obvious  to  any  careful  reader  of  the  articles  themselves, 
keeping  in  mind  that  the  construction  suggested  by  the  Chief  Justice  is  applied 
to  the  eleventh  article,  as  before  stated- 


Opinion  of  Mr.  Senator  Morrill,  of  Maine. 

The  President  is  impeached  by  the  House  of  Representatives  of  high  crimes 
and  misdemeanors,  in  that  on  21st  of  February  last  he  issued  an  order  for  the 
removal  from  office  of  Edwin  M.  Stanton,  Secretary  of  War,  with  intent  to  vio- 
late the  tenure-of- office  act,  and  to  remove  said  Stanton  from  office. 

In  that  on  said  21st  February  he  issued  to  General  Thomas  a  letter  author- 
izing and  empowering  him  to  act  as  Secretary  of  War,  there  being  no  vacancy 
in  that  office,  with  intent  to  violate  the  tenure-of-office  act. 

In  that  on  the  said  21st  of  February  he  did  appoint  said  Thomas  to  be  Secre- 
tary for  the  Department  of  War  ad  interim,  without  the  advice  and  consent  of 
the  Senate,  no  vacancy  having  happened  in  said  office,  with  intent  to  violate  the 
Constitution  of  the  United  States. 

In  that  he  conspired  with  said  Thomas  to  hinder  and  prevent  said  Stanton 
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from  filling  said  office ;  to  prevent  and  hinder  the  execution  of  the  tenure-of- 
office  act ;  to  get  possession  of  the  War  Office,  and  of  the  property  of  the 
United  States  in  the  Department  of  War. 

In  that,  with  intent  to  violate  the  tenure -of-office  act,  he  authorized  said 
Thomas  to  act  as  Secret  ary  of  War,  there  being  no  vacancy  in  said  office,  and 
the  Senate  then  being  in  session. 

In  that  he  attempted  unlawfully  to  induce  General  Emory  to  obey  his  orders, 
and  not  those  issued  by  the  General  of  the  army,  with  intent  to  enable  him  to 
defeat  the  ten  lire- of-office  act,  with  intent  to  prevent  said  Stanton  from  holding 
his  office. 

In  that,  to  bring  Congress  into  contem'pt,  and  excite  the  odium  of  the  people 
against  Congress  and  the  laws  by  it  enacted,  he  made  certain  public  addresses, 
indecent  and  unbecoming  in  the  Chief  Magistrate,  by  the  means  whereof  he 
brought  the  office  into  cqntempt,  ridicule,  and  disgrace. 

In  that  he  .attempted  to  prevent  said  Stanton  from  resuming  the  office  of  Sec- 
retary of  War,  after  the  refusal  of  the  Senate  to  concur  in  his  suspension  ;  also 
to  prevent  the  execution  of  the  act  of  2d  March,  1867,  making  appropriations 
for  the  support  of  the  army,  and  an  act  to  provide  for  the  more  efficient  gov- 
ernment of  the  rebel  States. 

The  President,  answering,  does  not  controvert  the  essential  facts  charged,  but 
insists  that  the  acts  complained  of  are  authorized  by  the  Constitution  "and  laws  ; 
and  further,  that  if  in  any  respect  this  plea  fails  of  a  complete  justification,  he 
should  st'ill  be  acquitted,  as  those  acts  were  all  done  in  good  faith  in  the  perform- 
ance of  public  duties  arising  in  the  execution  of  his  office,  imposed  upon  him 
by  the  Constitution  and  laws  and  in  defence  and  execution  of  them.  Concur- 
ring in  much  of  the  reasoning  of  the  senators  who  are  of  opinion  that  the  answer 
and  defence  of  the  President  as  to  several  of  the  charges  fails  of  such  justifica- 
tion, I  shall  content  myself  with  a  statement  of  the  grounds  of  my  opinion  upon 
a  portion  of  the  articles  only. 

The  three  first  articles  and  the  eleventh  relate  to  the  attempt  to  remove  Mr. 
Stanton  from  the  office  of  Secretary  of  War ;  the  authority  to  General  Thomas 
to  take  possession  and  to  do  the  duties  of  the  office ;  the  appointment  of  Gen- 
eral Thomas  as  Secretary  of  War  ad  interim ;  and  the  attempt  to  prevent  Mr. 
Stanton  from  resuming  the  duties  of  his  official  office  after  his  suspension  had 
been  non-concurred  in  by  the  Senate. 

The  question  arising  under  these  articles  turns  chiefly  upon  the  question 
whether  the  tenure-of- office  act  is  in  conflict  with  the  Constitution  of  the  United 
States,  and  the  case  of  Mr.  Stanton  was  affected  by  it. 

These  are  understood  to  be  the  grounds  upon  which  the  counsel  for  the  Presi- 
dent place  the  defence  to  these  articles,  and  that  upon  which  opinion  divides  in 
the  Senate. 

Is  the  tenure-of-office  act  unconstitutional,  and  is  Mr.  Stanton  embraced  in'its 
provisions  so  as  to  be  protected  by  it  ? 

As  to  the  first  proposition  as  between  the  Senate  and  the  President,  it'  is  not 
a  new  question,  and  it  is  difficult  to  perceive  how  it  can  properly  be  regarded 
by  either  as  an  open  question.  The  act  had  been  fully  considered  when  it  was 
first  enacted  in  the  Senate^  was  reconsidered  after  it  had  been  returned  by  the 
President  with  his  objections  fully  stated,  and  again  passed  with  that  unanimity 
necessary  to  give  it  the  force  of  law,  his  objections  to  the  contrary  notwith- 
standing, and  calculated  to  leave  little  doubt  as  to  the  confidence  with  which 
the  Senate  held  its  opinions. 

The  legislative  and  executive  precedents  and  practice  in  our  history  touching 
the  power  of  the  President  to  remove  from  office,  relied  upon  by  him  as  author- 
itative interpretation  of  the  Constitution,  were  known  and  familiar  to  Congress 
at  the  time.  It  is  not  suggested  that  the  act  was  hastily  or  inconsiderately 
passed,  as  it  will  not  be  doubted  that  Congress  had,  in  the  recent  examples  of 
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the  exercise  of  this  power  by  the  Executive,  abundant  opportunity  of  judging 
of  the  expediency  of  a  further  continuance  of  this  practice. 

The  binding  force  of  this  practice  of  removal  by  tbe'President  rests  upon  the 
interpretation  given  to  the  Constitution  by  the  first  Congress.  It  is  not  insisted 
that  this  interpretation  by  that  Congress  was  authoritative  and  conclusive  upon 
succeeding  Congresses,  and  it  is  admitted  that  the  extent  of  its  authority  is  as 
a  precedent  only.  The  question  was  therefore  open  to  further  legislative  regu- 
lation, and  the  practice  which  had  obtained  under  the  act  of  1789  could  prop- 
erly and  should  necessarily  be  modified  or  reversed,  as  experience  should  dictate 
that  the  public  interests  demanded.  The  Congress  of  18G7,  it  will  not  be 
denied,  had  all  the  power  over  the  subject  that  the  Congress  of  1789  is  sup- 
posed to  have  had. 

Besides  it  is  well  known  that  the  Congress  of  1789  were  far  from  having  been 
unanimous  in  their  opinions  and  action.  One  branch  was  equally  divided  upon 
the  measure,  and  it  finally  passed  by  the  casting  vote  of  the  presiding  officer; 
and  that  from  that  time  to  die  date  of  the  act  in  question  the  interpretation  of 
the  first  Congress  had  been  repeatedly  the  subject  of  grave  debate  in  Congress, 
and  was  believed  by  the  most  eminent  of  our  statesmen,  jurists,  and  commen- 
tators upon  the  Constitution,  to  be  unsound. 

Indeed,  the  President  is  not  understood  to  invoke  the  Senate  now  to  declare 
void  for  conflict  with  the  Constitution  a  law  which  had  so  recently  received  its 
sauction,  and  that  after  his  objections  to  it  had  been  fully  considered,  but  that 
the  argument  presented  is  rather  in  extenuation  of  his  refusal  to  obey  and  enforce 
it.  For  the  purpose  of  these  proceedings,  the  act  in  question  may  properly  and 
must  necessarily  be  regarded  as  valid,  unless,  indeed,  it  should  be  deemed  advi- 
sable that  Congress  should  repeal  all  laws  the  validity  of  which  may  be  ques- 
tioned by  the  President,  which  he  may  deem  inexpedient,  or  to  which  he  does 
not  yield  a  willing  obedience. 

We  are  then  brought  to  consider  the  question  whether  the  case  of  Mr.  Stanton 
was  affected'  by  the  tenure-of-office  act.  The  first  section  of  that  act  is  as  fol- 
lows: 

That  every  person  holding  any  official  office  to  which  he  has  been  appointed  by  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 
hold  such  office  until  a  successor  shall  have  been  in  a  like  manner  appointed  and  duly  qual- 
ified, except  as  herein  otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attor- 
ney General,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate. 

The  counsel  for  the  President  contend  that  "out  of  this  body  of  the  section  it 
it  explicitly  declared  that  there  is  to  be  excepted  a  particular  class  of  officers, 
*  except  as  herein  otherwise  provided.'  "  The  senator  from  Iowa,  Mr.  Grimes, 
in  his.  published  opinion,  says :  "  Mr.  Stanton's  case  is  not  within  the  body  of 
the  first  section.  The  tenure  which  that  provides  for  is  not  the  tenure  of  any 
Secretary."  Other  senators,  who  agree  with  Mr.  Grimes  in  the  conclusion  to 
which  he  comes,  adopt  the  views  of  the  counsel  for  the  President.  These  views 
are  the  opposites  in  statement  a,nd  principle,  and  cannot  be  reconciled  with  each 
other. 

The  construction  of  Judge  Curtis  i3  that  the  body  of  the  section — the  words 
"every  person  holding  any  civil  office,  appointed  with  the  advice  and  consent  of 
the  Senate" — necessarily  includes  Mr.  Stanton's  case,  as  he  was  a  civil  officer 
who  had  been  appointed  with  advice  and  consent  of  the  Senate;  and  to  get  rid 
of  Mr.  Stanton's  case  he  is  forced  to  the  construction  that  the  words,  "  except  as 
herein  otherwise  provided,"  "  except  him  out  of  the  body  of  the  section ;"  while  the 
senator  from  Iowa  accomplishes  the  same  result,  more  directly,  but  not  less  erro- 
neously, by  denying  altogether  that  his  case  is  included  in  the  body  of  the  sec- 
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tion.  It  admits  of  no  argument  that  this  last  opinion  is  unsound,  and  that  con- 
clusions drawn  from  such  premises  are  untenable.  The  words,  "every  person 
holding  any  civil' office,"  &c,  bythe  force  of  the  unavoidable  meaning  of  lan- 
guage, it  must  be  conceded,  embrace  the  case  of  Mr.  Stanton,  then  holding  the 
office  of  Secretary  of  War. 

But  leaving  tltis  discrepancy  of  deduction.  I  turn  to  the  construction  of  the 
act  of  Judge  Curtis,  which  seems  to  be  the  generally  received  interpretation  of 
those  who  hold  that  Mr.  Stanton's  case  is  not  provided  for  in  the  act. 

He  concedes  that  the  words  "  every  person  holding  any  civil  office,"  &c, 
include  Mr.  Stanton,  but  insists  that  the  words  "  except  as  herein  otherwise 
provided,"  taken  in  connection  with  the  proviso  that  follows,  operate  to  exclude 
him  from  this  general  description  of  persons. 

The  words  "  except  as  herein  otherwise  provided,"  it  is  plain,  either  standing 
alone  or  taken  in  connection  with  the  proviso  are  not  entitled  to  the  fores  of 
terms  of  absolute  exclusion,  but  rather  are  used  in  the  sense  of  qualifying  some 
antecedent  provision  in  the  body  of  the  section.  Now  what  are  these  ante- 
cedent words  or  provision  to  which  these  qualifying  words  relate,  and  which 
they  are  supposed  to  modify1?  Do  they  qualify  the  provision  "  every  person 
holding  any  civil  office,"  &c,  "  except  as  herein  otherwise  provided,"  or  the 
words  "  is  and  shall  be  entitled  to  hold  his  said  office  until  his  successor  shall 
in  like  manner  be  appointed  and  qualified  V  "  except  as  herein  otherwise  pro- 
vided." 

Do  the  qualifying  words  operate  to  exclude  a  portion  of  the  persons  from  hold- 
ing office  under  this  act  altogether,  or  do  they  operate  to  qualify  the  condition 
of  holding  ?  The  former  construction,  it  is  submitted,  does  violence  to  the  intent 
of  the  act;  besides,  it  is  an  obvious  misapplication  of  the  qualifying  words  to  a 
portion  of  the  section  to  which  they  do  not  relate.  It  is  clear  that  it  was  the  intent 
of  the  act  to  regulate  a  tenure  of  office,  of  some  sort,  of  all  the  persons  described 
in  the  body  of  the  section,  that  is,  "  every  person  holding  any  civil  office,"  &c; 
but  by  this  construction  a  portion  of  those  persons  fail  to  be  provided  for  alto- 
gether; while  the  adoption  of  the  other  view  provides  for  them  a  tenure  of 
office,  but  different  in  its  conditions,  and  is  thus  in  harmony  with  the  objects  of 
the  law. 

If  it  be  accepted  that  the  Secretaries  are  not  excepted  out  of  .the  body  of  the 
section,  and  that  the  effect  of  the  proviso  is  simply  to  provide  and  determine 
what  their  tenure  of  office  shall  be,  the  only  remaining  question  is*vfhether  the 
provision  does  make  such  tenure  for  Mr.  Stanton.  It  is  contended  that  it  does  not, 
as  he  was  not  the  appointee  of  Mr.  Johnson,  and  that  the  term  of  Mr.  Lincoln, 
whose  appointee  he  was,  was  determined  by  death.  It  is  conceded  that  Mr. 
Stanton  was  appointed  by  Mr.  Lincoln  in  his  first  term  of  office,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  hold  during  the  pleasure  of  the  Presi- 
dent for  the  time  being;  that  he  was  duly  holding  office  under  that  appointment 
in  the  second  term  of  Mr.  Lincoln  and  up  to  his  death.  He  was,  therefore,  the 
appointee  of  Mr.  Lincoln,  by  original  appointment  in  his  first  term,  and  not  less 
so  in  his  second  term,  in  effect,  by  adoption  and  continuance  in  office  under  the 
first  appointment,  the  person  and  the  office  being  identical,  and  there  being  no 
limitation  in  the  tenure  of  the  office,  except  \hp  pleasure  of  the  President  for 
the  time  being.  Mr.  Stanton  was,  therefore,  properly  holding  office  by  appoint- 
ment of  Mr.  Lincoln  in  his  second  term  at  his  death.  He  continued  to  hold 
under  such  appointment  and  commission  from  Mr.  Lincoln  after  the  succession 
of  Mr.  Johusou,  and,  by  his  adoption  and  continuance  in  office,  and  was  so  holding 
at  the  passage  of  the  tenure-of-office  act. 

But  it  is  said  that  if  he  is  to  be  regarded  as  the  appointee  of  Mr.  Lincoln  in 
his  second  term,  he  is  still  not  embraced  in  the  terms  of  this  act,  as  that 
term  closed  with  the  death  of  Mr.  Lincoln,  and  that  since  that  event  he  has 
been  holding  in  the  term* of  Mr.  Johnson.     It  therefore  becomes  necessary  to 
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determine  what  was  the  "term"  of  President  Lincoln.  Was  it  an  absolute 
period  of  four  years,  or  was  it  that  period  during  which  he  served  in  his  office; 
the  period  for  which  he  was  elected,  or  the  period  he  held  and  occupied  his 
office?  Was  the  term  of  his  office  subject,  in  the  language  of  the  counsel  for 
the  President,  to  a  "  conditional  limitation  ?"  The  term  of  the  presidential  office, 
by  the  Constitution,  is  four  years,  and  that  without  vegard  to  {he  contingency  cf 
holding  or  period  of  actual  service.  It  describes  the  period  for  which  the  office 
lasts,  arid  is  without  limitation.  The  tenure  of  his  office  is  subject  to  the  contingen- 
cies of  death,  resignation,  or  removal ;  but  that  relates  to  the  condition  of  actual 
holding  or  period  of  service,  and  in  no  way  affects  the  term  or  period  for  which  he 
was  elected.  Now,  the  language  of  the  proviso  is,  "shall  hold  for  the  term  of 
the  President  by  whom  appointed."  Mr.  Stanton  was  appointed  by  Mr.  Lin- 
coln, whose  Urm  of  office  was  absolutely  four  years,  under  the  Constitution. 
The  statute  adopts  the  same  word  term,  and  this  makes  the  period  of  holding 
identical  with  the  period  of  the  presidential  office,  and  does  not  subject  it  to  the 
contingencies  of  the  tenure  of  his  office  or  the  period  of  his  service. 

I  pass  the  question  whether  Mr.  Johnson  is  or  not  serving  out  his  own  or  the 
term  of  Mr.  Lincoln  as  unimportant  in  the  view  taken  of  the  question.  Their 
tetms  of  office,  as  a  period  of  time,  were  identical,  and  whether  he  is  serving 
out  Mr.  Lincoln's  term  of  office,  as  Vice-President,  upon  whom  devolve  the 
duties  of  the  office  of  President,  by  death,  can  have  no  influence  upon  the 
general  fact  of  what  was  Mr.  Stanton's  term  of  office.  In  either  case  his  term 
would  be  the  same. 

But  if,  as  is  contended  by  counsel  for  the  President  and  those  who  adopt  his 
views,  the  proviso  failed  to  provide  a  tenure  for  Mr.  Stanton,  he  being  conceded 
to  be  in  the  body  of  the  section,  then  as  to  him  the  words,  "except  as  herein 
otherwise  provided,"  fail  to  have  any  effect,  and  leave  his  tenure  unaffected,  and 
the  same  as  that  provided  in  the  body  of  the  section  for  the  description  of  per- 
sons mentioned.  I  conclude,  therefore,  that  the  act  did  not  fail  of  its  object, 
namely,  to  regulate  the  tenure  of  office  of  "every  person  holding  any  civil  office 
to  which  he  has  been  appointed  by  and  with  the  advice  and  consent  of  the  Sen- 
ate ; "  that  Mr.  Stanton's  case  was  not  excepted  out  of  its  provisions ;  that 
the  proviso  does  regulate  for  him  a  tenure  of  office ;  but  if  it  do  not,  then  it 
is  clear  that  it  is  regulated  as  is  provided  in  the  body  of  the  section  for  "every 
person  holding  any  civil  office,"  &c,  and  that  his  removal  was  a  clear  violation 
of  this  act*.  * 

But  it  is  said  that  it  is  at  least  doubtful  if  the  act  did  affect  Mr.  Stanton's 
case,  and  that  the  effort  to  remove  him  from  his  office  on  the  21st  February 
last  was  an  attempt  on  the  part  of  the  President  which  he  might  well  believe 
he  had  a  right  to  make ;  that  the  attempt  did  not  succeed,  and  that  it  would 
be  an  abuse  of  power  to  remove  him  from  his  high  office  on  grounds  so  slight. 

But  did  the  President  truly  believe  that  he  had  the  right,  that  it  was  clear, 
and  that  the  public  welfare  justified  and  demanded  its  exercise  ?  He  had 
refused  his  assent  to  the  ten ure-of- office  act,  stating  in  his  message,  among  his 
reasons  expressed  for  refusal  so  to  do,  that  its  provisions  deprived  him  of  control 
ever  his  cabinet. 

He  had  suspended  Mr.  Stanton  under  its  provisions — so  stated  to  the  Secre- 
tary of  the  Treasury,  as  required  by  its  provisions.  He  had  communicated  his 
reasons  for  this  suspension,  agreeably  to  the  terms  of  the  act,  to  the  Senate.  He 
had  been  advised  of  the  action  of  the  Senate  upon  that  suspension,  and  of  the 
acquiescence  of  General  Grant  in  its  determination  of  the  case,  and  had  wit- 
nessed the  return  of  Mr.  Stanton  to  his  office  and  its  duties  in  accordance  with 
the  imperative  provisions  of  this  act.  With  these  acts  and  this  knowledge 
upon  the  record,  it  is  difficult  to  believe  that  the  President  was  acting  in  that 
measure  of  good  "faith  and  in  the  presence  and  under, the  pressure  of  a  public 
necessity  which  would  justify  the  defiance  of  a  law  of  even  doubtful  import ; 
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.that  in  this  attempt  to  put  aside  a  high  officer  of  the  government  without  charge 
of  misconduct  in  office,  and  after  his  purpose  had  been  overruled  by  the  Senate, 
it  is  submitted  there  is  apparent  less  of  desire  to  consult  the  public  interests  and 
faithfully  to  execute  the  laws,  than  to  execute  his  own  purposes  upon  a  public  officer 
who  had  incurred  his  personal  displeasure.  Nor  is  it  easy  to  adopt  the  opinion 
that  the  charges  and  proof  in  support  of  these  may  properly  be  regarded  as 
slight  or  unimportant. 

The  President  may  not  arbitrarily  and  without  cause  depose  a  high  public 
officer  with  impunity  independent  of  the  act  under  consideration.  Wantonly  to 
do  it  would  constitute  the  essence  of  arbitrary  and  unbridled  power,  and  tend  to 
establish  that  irresponsible  license  over  the  laws  fatal  to  republican  government, 
the  first  appearance  of  which  demand  to  be  rebuked  and  resisted.  The  officers 
arid  the  office  belong  and  are  amenable  to  the  law ;  they  are  its  servants  and  not 
the  "satraps"  of  the  President.  The  right  of  removal  is  not  an  arbitrary  right  in 
.any  respect;  and  subject  to  removal  himself,  the  President  could  have  no  right 
to  complain  of  the  enforcement  of  a  rule  against  him  which  he  could  apply  to 
those  in  his  power.      The  public  interest,  and  that  alone,  must  justify  the  action. 

The  President  declares  in  his  answer  that  so  early* as  August  fast  he  had 
determined  to  cause  Mr.  Stanton  "to  surrender  his  office  of  Secretary  of  the 
Department  of  War."  To  that  end  on  the  12th  of  the  same  month  he  suspended 
him  from  his  office,  on  pretence  of  misconduct  in  office,  as  now  in  his  answer 
claimed,  under  the  exercise  of  a  power  before  unheard  of,  and  certainly  never 
before  practiced  or  asserted  by  any  of  his  predecessors,  namely,  the  power  to 
suspend  from  office  indefinitely,  and  at  his  pleasure,  not  until  meeting  of  the  Senate, 
"as  incident  to  the  right  of  removal;"  and  having  so  suspended,  kept  that 
officer  out  of  his  office  and  out  of  the  public  service  for  many  months,  and  long 
after  Congress  and  the  Senate  had  convened,  and  for  reasous  stated  in  his  mes- 
sage to  the  Senate,  wholly  inadequate,  unsatisfactory,  and  unjustifiable  in  the 
judgment  of  that  body,  and  which,  if  not  trifling,  were  characterized  by  personal 
rather  than  public  considerations. 

It  will  be  observed  that  he  .at  once  invokes  the  aid  of  the  tenure-of-office  act  to 
enable  him  to  suspend  from  office  a  public  officer  who  had  incurred  his  personal 
displeasure,  and  afterwards,  when  that  had  failed,  attempts  to  remove  him  in 
defiance  of  its  authority  and  in  contempt  of  its  validity.  He  at  once  invokes  and 
violates  the  act  of  179/5.  He  professes  to  have  appointed  General  Grant  Secre- 
tary of  War  ad  interim  under  it,  and  then  violated  it  by  retaining  him  in  office 
contrary  to  its  provisions. 

*  He  invokes  the  judgment  of  the  Senate  on  the  suspension  of  Mr.  Stanton, 
and  after  that  judgment  has  been  pronounced  against  him,  and  under  it  the 
officer  had  returned  to  his  duties  in  obedience  to  the  act  under  which  he  had  been 
suspended,  he  defies  its  authority  by  his  removal,  appoints  General  Thomas 
Secretary  of  War  ad  interim,  holds  him  out  to  the  country  as  the  rightful 
Secretary  of  War,  treats  him  as  a  constituent  member  of  his  cabinet,  ignores  Mr. 
Stanton  altogether,  and  thus  subjects  the  conduct  of  the  office  of  the  Department 
of  War  to  the  dangers,  embarrassments,  and  perils  which  may  come  of  these  con- 
flicting pretensions,  and  must  come  if  these  pretensions  are  made  good  by  his 
acquittal.  If  to  these  be  added  the  spirit  of  defiance  manifest  in  his  message  to 
the  Senate  of  February  2z  last,  and  his  determination,  at  any  and  all  hazards  to 
the  public  interests,  to  cause  a  personally  obnoxious  public  officer  "to  surrender 
his  office,"  I  am  persuaded  that  the  peril  to  our  republican  structure  of  govern- 
ment will  have  become  imminent  when  such  conduct  in  the  President  shall  come 
to  be  regarded  and  tolerated  as  slight  and  trifling,  and  shall  not,  on  the  contrary, 
be  held  as  high  misdemeanors  in  office.  Mr.  Madison,  in  commenting  upon  this 
subject,  says,  "  I  contend  that  the  wanton  removal  of  meritorious  officers  would 
subject  him  (the  President)  to  impeachment  and  removal  from  hisown  high  office." 

A  different  question  is  presented  on  the  second  and  third  .articles.     On  the 
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21st  February,  assuming  to  have  removed  Mr.  Stanton,  tbe  President,  in  writ- 
ing, authorized  General  Thomas  to  act  as  Secretary  of  War,  and  appointed  him 
Secretary  of  War  ad  interim,  there  being  no  vacancy  in  that  office,  or  pretence 
of  vacancy,  except  the  letter  to  Mr.  Stanton  of  the  same  date,  the  Senate  then 
being  in  session  and  not  being  advised  upon  the  subject. 

The  President,  in  his  answer,  insists  that  at  the  date  of  the  letter  and  its 
delivery  to  General  Thomas  there  was  a  vacancy  in  the  office  of  Secretary  of 
War  caused  by  removal ;  that,  notwithstanding  the  Senate  was  in  session,  it  was 
lawful  and  in  accordance  with  long-established  usage  to  empower  said  Thomas 
to  act  as  Secretary  of  War  ad  interim ;  and  that  if  the  tenure-of-office  act  be 
valid,  in  doing  so  he  violated  none  of  its  provisions. 

Whether  there  was  or  not  a  vacancy  in  that  office  will  depend  upon  the  effect 
given  to  the  lefter  of  removal  addressed  to  Mr.  Stanton,  which  was  not  acquiesced 
in,  and  under  which  no  removal  de  facto  was  effected  ;  and  whether  the  attempted 
removal,  or  order  of  removal,  was  justified  by  any  usage  arising  under  any  pro-, 
vision  of  law.  It  is  not  pretended  that  any  act  of  Congress  expressly  confers  this 
power  while  the  Senate  is  in  session,  much  less  that  the  power  is  drawn  from 
any  express  provision  of  the  Constitution.  No  parallel  in  the  history  of  the 
government  is  shown  or  is  believed  to  exist.  The  only  case  at  all  approaching 
it  is  that  of  Timothy  Pickering,  where  the  removal  and  the  nomination  to  the 
Senate  of  his  successor  were  simultaneous,  and  were  essentially  one  and  the  same 
act,  and  was  in  and  of  itself  the  mode  adopted  by  the  President  of  obtaining  the 
advice  and  consent  of  the  Senate  to  the  removal.  But  in  this  case  was  an 
attempted  removal  without  reference  to  the  Senate  and  independent  of  it,  and 
the  appointment  of  a  Secretary  ad  interim,  and  no  nomination  to  the  Senate  of 
a  successor.  Neither  by  the  implication  of  the  Constitution,  laws,  nor  usage 
was  the  removal  of  Mr. -Stanton  and  the  designation  of  General  Thomas  as 
Secretary  of  War  ad  interim  authorized. 

But  it  is  insisted  that  the  removal  of  Mr.  Stanton  having  created  a  vacancy  the 
President  was  authorized  to  fill  it  temporarily  by  the  designation  of  General 
Thomas,  umier  the  act  of  1795,  and  that  that  act  was  not  repealed  by  the 
act  of  1863.  This  latter  act  repeals  all  acts  and  parts  of  acts  inconsistent  with 
its  provisions  ;  and  it  is  said  that  its  provisions  are  not  inconsistent  in  some  one  or, 
more  particulars  with  the  former  act  upon  the  same  subject,  and  to  that  extent 
at  least  is  not  repealed.  This  construction  is  quite  too  narrow.  The  question 
is  not  whether  the  repealing- act  in  any  particular  negatives  the  former  act,  but 
whether  in  its  object  and  scope  it  was  a  substantial  revision  of  the  law  upon  tlift. 
particular  subject.  If  so,  then,  by  well-established  rules  of  legal  interpretation, 
it  does  operate  to  repeal  the  former  laws  upon  that  subject. 

Now  it  is  apparent  from  an.  examination  of  those  statutes  that  the  act  of  1863 
was  such  statute  of  revision.  The  act  of  1792,  upon  the  same  subject,  made 
provision  for  the  case  of  vacancy  by  death,  and  certain  temporary  disabilities  in 
the  State,  War,  and  Treasury  Departments.  That  of  1795  provided  that  i'  in 
case  of  vacancy,"  &c;  and  both  alike  in  the  cases  contemplated,  provided  that 
the  President  might  "authorize  any  person  or  persons,  at  his  discretion,  to,per- 
form  tbe  duties,"  &c.  The  act  of  1863  provides  that  in  case  of  resignation, 
death,  absence  from  the  seat  of  government,  or  sickness  in  the  heads  of  any  of 
the  existing  departments,  the  President  may  authorize  any  head  of  any  other 
department,  &c.,  to  perform  the  duties,  &c. 

The  act  of  1863  is  a  revision  of  the  law  on  the  subject,  as  it  embraces  the  objects 
of  both  prior  statutes  ;  provides  for  vacancy  by  resignation,  not  provided  for  spe- 
cifically, and  changes*  the  rule  of  both  prior  statutes  as  to  the  persons  to  be 
authorized  to  perform  the  duties  temporarily,  and  makes  provision  for  the  other 
departments,  and  adapts  the  existing  laws  to  the  present  changed  state  of,affiiirs. 
Can  it  be  doubted  that  the  act  of  1863  was  intended  to  be  a  revision  of  the 
whole  law  upon  the  subject;  that  it  did  provide  and  was  intended  to  provide 
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one  uniform  rule  for  all  the  departments,  and  not  that  in  case  of  vacancy  by 
death,  resignation,  &c,  authorize  the  appointment  of  heads  of  departments,  &c, 
and  in  case  of  vacancy  by  removal  to  authorize  "  any  person  or  persons  ?"  That 
the  act  of  1863  was  intended  to  have  this  effect  is  clear,  from  the  statement  of  the 
chairman  of  the  Committee  on  the  Judiciary  who  reported  the  act,  Hon.  Mr 
Trumbull,  that  it  was  his  understanding  that  it  did  repeal  all  former  acts  upon 
that  subject. 

But  this  precise  question  of  the  removal  of  Stanton  and  appointment  of  Gen- 
eral Thomas  was  fully  adjudicated  by  the  Senate,  and  concluded  by  its  action 
on  the' 21st  February  last.     This  is  its  record  : 

Whereas  the  Senate  have  received  and  considered  the  communication  of  the  President, 
stating  that  lie  had  removed  Edwin  M.  Stanton,  Secretary  of  War,  and  had  designated 
Lorenzo  Thomas  to  act  as  Secretary  of  War  ad  interim  :  Therefore 

Resolved  by  the  Senote  of  lite  United  Stales,  That  under  the  Constitution  and  laws  of  the 
United  States  the  President  has  no  power  to  remove  tile  Secretary  of  War  and  designate  any 
other  officer  to  perform  the  duties  of  that  office  ad  interim. 

Was  that  adjudication  of  an  act  done  and  submitted  to  the  Senate  for  its 
consideration  erroneous  ?  The  resolution  finally  passed  the  Senate  without 
division. 

To  those  who  would  weaken  the  force  of  this  record,  or  find  excuse  for  the 
President  in  the  unimportance  of  the  transaction^  may  be  replied  that  if  the 
Senate  would  retain  its  self-respect,  or  command  the  respect  of  others,  it  must 
stand  by  its  decrees  until  reversed  for.  error,  and  not  for  the  reason  that  the 
President  defies  them,  or  refuses  to  yield  obediance  to  them.  The  President 
tells  the  Senate,  in  his  communication  upon  the  subject,  that  as  early  as  August 
last  he  had  "  determined  to  cause  Mr.  Stanton  to  surrender-  the  office  of  Secretary 
for  the  Department  of  War."  That  issue  is  now  for  the  third  time  distinctly 
before  the  Senate,  twice  by  the  action  of  the  President,  and  now  by  the  action 
of  the  representatives  of  the  people.  A  surrender  of  the  record  of  the  Senate 
is  a  surrender  of  a  public  officer  to  the  predetermined  purpose  and  personal  will  of 
the  President.  It  is  needless  to  say  such  a  result  would  be  the  deposition  of 
a  high  public  officer  without  cause,  a»triumphant  defiance  of  the  law  of  the  land 
and  of  the  supreme  legislative  authority  of  the  country. 

Whover  contemplates  such  a  result  with  indifference  may  prepare  for  the 
advent  of  executive  usurpation  totally  subversive  of  our  system  of  government. 

It  only  remains  to  consider  the  proposition  of  the  counsel  for  President  that  he 
should  not  be  held  guilty  on  an  assumed  innocent  mistake  in  interpreting  the 
7&w.  In  judging  of  the  intent  with  which  the  President  acted,  the  public  record 
of  the  officer,  his  acts,  speeches,  and  policy,  the  current  events  of  history  cou-> 
necte'd  therewith,  may  properly  be  considered.  The  quality  of  the  particular  act 
may  be  reflected  from  the  body  of  official  reputation  and  public  conduct,  good 
or  bad. 

In  determining  the  character  of  the  acts  complained  of,  touching  the  intent  of 
the  President,  we  may  consider  whether  they  relate  to  his  antecedent  official 
condpet,  whether  they  were  purely  public  and  official  or  private  and  personal, 
whether  they  arose  out  of  some  real  or  supposed  pressing  public  exigency,  or 
whether,  as  in  the  case  of  Mr.  Stanton,  the  real  or  assumed  misconduct  of  a 
public  officer,  or  from  a  settled  determination  to  get  rid  of  one  who  had  become 
disagreeable  to  him,  at  all  hazards,  and  because  it  was  his  pleasure  no  longer  to 
tolerate  him  in  his  office,  lu  this  light  consider  some  of  the  facts  connected  with 
the  removal  of  Mr.  Stanton  and  the  designation  of  General  Thomas  as 
Secretary  of  War  ad  interim.  In  his  note  of  5th  August  last,  requesting  the 
resignation  of  Mr.  Stanton,  the  President  says  he  is  constrained  to  do  so  from 
"  public  considerations  of  a  high  character."  The  precise  nature  of  these  con- 
siderations it  is  left  to  conjecture. 

In  his  message  of  December  12,  1867,  assigning  the  reason  for  the  suspension 
of  Mr.  Stanton,' he  says  he  deemed  the  reply  to  his  note  above  referred  to  as  a 
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defiance  and  expression  of  a  loss  of  confidence  in  his  superior,  and  "  that  it  must 
necessarily  end  our  most  important  relations." 

Also,  that  Mr.  Stanton  held  opinions  upon  the  suffrage  bill  for  the  District  of 
Columbia  and  the  reconstruction  acts  of  March  2  and  23,  1867,  which  could  not 
be  reconciled  with  his  own  or  the  rest  of  the  cabinet,  and  that  there  was  but 
one  result  that  could  solve  the  difficulty,  and  "  that  was  the  severance  of  official 
relations." 

As  these  reasons  antedate  those  assigned  for  the  immediate  suspension  of 
Mr.  Stanton,  and  are  the  only  causes  of  recent  occurrence,  it  is  fair  to  presume 
that  the  note  which  is  declared  to  have  led  to  the  suspension  was  induced  by 
a  pre-determination  to  sever  the  relations,  rendered  necessary,  in  his  opinion, 
by  that  want  of  "unity  of  opinion"  existing  in  the  cabinet  on  account  of  the 
conflicting  opinion  of  Mr.  Stanton. 

In  his  answer  to  article  one  the  President  says  that  on  or  prior  to  August  5? 
1867,  "  he  had  become  satisfied  that  he,  could  not  allow  Mr.  Stanton  to  continue 
to  hold  the  office  of  Secretary  for  the  Department  of  War  without  hazard  to  the 
public  interests."  "  That  the  relations  between  them  no  longer  permitted  the 
President  to  resort  to  him  for  advice  or  be  responsible  for  his  conduct  of  the 
affairs  of  the  Department  of  War,"  and  that  therefore  he  determined  that  he 
ought  not  longer  to  hold  said  office,  and  considered  what  he  might  lawfully  do 
to  cause  him  to  surrender  said  office. 

Those  are  understood  to  be  the  reasons  for  the  suspension,  as  also  for  the 
removal,  or  attempted  removal,  of  the  Secretary  of  War. 

They  are,  substantially,  that  the  '*  relations  between  them"  had  become  such 
in  August,  1867,  as  not  to  "  permit  the  President  to  resort  to  him  for  advice,  or 
be  responsible  for  his  conduct  of  the  Department  of  War  as  by  law  required  ;". 
and  these  "  relations"  are  the  "  differences  of  opinion"  upon  the  "  suffrage  bill," 
and  the  reconstruction  acts  of  the  2d  and  23d  March,  1867,  "upon  which  Mr. 
Stanton  stood  alone  in  the  cabinet,  and  the  difference  of  opinion  could  not  be 
reconciled." 

Those  are  the  "  public  considerations  of  a  high  character,"  stated  in  the  note 
of  August  5,  which  was  a  request  for  the  resignation  of  the  Secretary,  and  which 
led  to  his  suspension  and  subsequent  removal,  to  prevent  his  resuming  the  duties 
of  his  office  after  the  action  of  the  Senate. 

When  before  in  the  history  of  the  government  did  a  Preside'nt  hold  that  "dif- 
ferences of  opinion"  of  a  cabinet  officer  as  to  the  policy  of  a  law  of  Congress,  or 
of  its  constitutionality,  or  of  the  propriety  of  its  enforcement,  were  "  public  con- 
siderations of  a  high  character,"  which  not  only  "  constrained"  him  to  request 
his  resignation  of  office,  but  impelled  him  to  a  determination  to  "  cause  him  to 
surrender  the  office" — to  suspend,  him — and,  defeated  in  that  by  the  adverse 
action  of  the  Senate,  to  remove  him,  to  "  prevent  him  from  resuming  the  duties 
of  the  office."  It  is  certain  that  differences  of  opinion  "  in  the  cabinet"  are  not 
unknown  in  our  history,  as  to  the  expediency,  the  policy,  and  the  interpretation 
of  laws  ;  that  they  were  marked  in  the  cabinet  of  Washington,  and  that  they 
were  not  supposed  and  were  not  held  to  be  "  public  considerations  of  a  character" 
demanding  removal  from  office. 

The  present  case  is  especially  noticeable,  from  the  fact  of  public  notoriety, 
as  well  as  declared  in  the  President's  answer  and  message,  that  the  "difference  of 
opinion"  complained  of  was  that  the  opinions  of  the  Secretary  of  War  were  iu 
harmony  with  those  of  Congress  upon  the  acts  mentioned,  while  those  of  the 
President  were  opposed,  as  had  been  expressed  in  his  veto  message,  and  that 
14  difficulties"  from  such  "  differences  of  opinion,"  and  which  could  only  be  solved. 
•  by  suspension  and  r«noval  from  office  were  such  as  are  publicly  known  to  have 
arisen  on  the  question  of  the  execution  of  the  reconstruction  acts  of  March  2 
and  23. 

It  is  observable  that  no  public  exigency  is  stated  by  the  President  to  have 


IMPEACHMENT    OF    THE    PRESIDENT.  135 

arisen  demanding  action  in  Mr.  Stanton's  case ;  no  malversation  or  misconduct 
in  office;  no  disobedience  of,  or  refusal  or  neglect  to  obey  orders  of  the  President, 
is  alleged  or  suggested.  Besides,  the  Senate  had  been  recently  in  session,  since 
the  "  relations  and  difference  of  opinion  had  developed,"  in  two  different  periods, 
affording  ample  opportunity  for  the  appointment  of  his  successor,  if  the  public 
interests  demanded  a  change  of  that  officer  and  were  of  a  character  to  com- 
mend themselves  to  that  body. 

Some  stress  has  been  laid  upon  the  want  of  "  confidence  "  in  the  Secretary, 
which  would  not  permit  a  resort  to  him  for  advice,  and  rendered  it  unsafe  that 
the  President  should  be  responsible  for  his  official  conduct. 

It  is  difficult  to  appreciate  the  importance  which  seems  to  be  attached  to  this 
statement.  The  Secretary  of  War  is  certainly  not  the  constitutional  adviser  of 
the  President  in  his  general  administration,  nor  is  the  President  entitled  to  his 
opinion,  except  in  the  case  contemplated  in  the  Constitution,  and  that  upon 
affairs  arising  in  his  own  department,  and  in  relation  thereto. 

Nor  is  it  obvious  what  is  intended  by  the  statement  in  the  answer  by  being 
responsible  for  his  conduct  of  the  affairs  of  the  Department  of  War. 

What  is  the  nature  of  this  supposed  responsibility,  and  how  imposed?  We 
are  not  informed  in  the  answer.  No  such  responsibility  is  understood  to  be 
imposed  by  the  Constitution,  and  none  is  believed  to  exist  in  the  laws  creating 
the  Department  of  War  and  defining  the  duties  of  the  Secretuary  of  War. 

By  no  provision  of  the  Constitution  or  laws  is  it  believed  that  the  President 
is  chargeable  with  the  consequences  of  the  misconduct  or  neglect  of  duty  of  that 
officer  with  which  he  himself  is  not  connected. 

The  Secretary  and  he  alone  must  answer  to  the  violated  law  for  his  miscon- 
duct and  neglect  of  duty,  and  the  assumption  that  the  President  is  responsible 
for  them  is  to  assume  that  the  War  Department  is  under  the  direction  and  at 
the  discretion  of  the  President,  and  not  under  the  statute  creating  it,  and  by 
which  it  is  conducted. 

It  is  difficult  to  believe  that  in  the  suspension  of  and  subsequent  removal  of  Mr. 
Stanton  the  President  was  actuated  solely  by  "  public  considerations,"  and  espe- 
cially does  he  fail  to  make  it  clear  tliafc  he  was  acting  on  the  pressure  of  a  state  neces- 
sity or  public  exigency  which  justified  him  in  first  experimenting  with  a  law  of 
Congress  by  suspending  a  public  officer  uuder  it,  and  failing  of  his  declared  pur- 
pose in  that,  namely,  "to  causehim  to  surrender  his"  office,  then  to  d4efy  its  authority 
by  disregarding  it  altogether,  and  remove  the  officer  so  suspended  confessedly 
to  prevent  his  resuming  the  duties  of  the  office,  after  the  adverse  action  of  the 
Senate  upon  the  case,  submitted  to  it  for  its  consideration. 

The  dqubts  which  are  invoked  to  shield  the  President  fail  to  protect  him,  as 
he  fails  to  show  any  case  or  public  necessity  for  the  exercise  of  doubtful  power 
under  the  Constitution  and  laws,  while  his  official  conduct  plainly  shows  a  spirit 
of  hostility  to  the  whole  series  of  acts  of  Congress  designed  for  the  reconstruction 
of  the  late  insurrectionary  States  and  the  pacification  of  the  country,  and  an 
intent  to  obstruct  rather  than  faithfully  tp  execute  these  laws. 

If,  therefore,  doubts  anse  on  the  record,  they  belong  to  the  country  and  to  the 
violated  laws,  and  presumption  of -innocence  cannot  obtain  where  the  sinister 
purpose  is  apparent.  It  «is  impossible  to  withhold  a  conviction  of  the  Presi- 
dent's guilt  under  the  articles  presented  by  the  House  of  Representatives  for 
usurpations  of  power  not  delegated  by  the  Constitution,  and  for  violation  and 
obstruction  of  the  laws  of  the  land,  and  so  guilty  of  high  crimes  and  misde- 
meanors in  his  office,  which,  as  a  remedy  for  the  present  disorders  which  afflict 
the  nation  consequent  upon  them,  and  for  the  future  security  against  the  abuse 
of  executive  authority,  demand,  in  harmony  with  the  provisions  of  the  Consti- 
tution, his  removal  from  office. 
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Opinion  of  Mr.  Senator  Morrill,  of  Vermont.  tAf 

An  explanation  of  a  vote  in  the  Senate  may'be  desirable  and  sometimes  use- 
ful, but  no  explanation  can  ever  rise  in  value  above  that  of  the  record  of  the 
vote  itself ;  and  there  is  no  vote  which  can  be  .taken  under  any  circumstances 
from  which  the  consciences  of  senators  can  be  separated  from  an  oath.  In  an 
impeachment  trial  the  obligation  is  more  impressive  by  being  made  special 
instead  of  general.  The  duty  is  changed,  and  a  corresponding  change  is  made 
in  the  form  of  the  oath.  That  change  freshly  requires  of  us  impartiality  accord- 
ing to  law  and  the  facts.  Our  votes  upon  the  articles  of  impeachment  will  stand 
for  all  coming  time  as  the  embodiment  of  our  view  of  the  merits  of  the  whole 
case.  It  is  that  upon  which  I  hope  to  justify  a  clear  conscience,  and  not  upon 
making  a  better  argument  than  has  yet  been  made  upon  one  side  or  the  other. 

I  shall  not  attempt  an  exhaustive  examination  of  any  one  of  the  articles  of 
impeachment,  but  shall  give  my  opinions  upon  some  of  the  topics  raised  by  the 
questions  at  issne,  and  the  results  of  those  opinions  when  applied  to  tli£  several 
articles. 

The  guilt  or  innocence  of  President  Johnson,  as  charged  in  the  eleven  articles 
presented  by  the  House  of  Representatives,  largely  rests  upon  facts  standing 
upon  the  record.  In  their  nature  the  proofe  are  irrefragable,  and  we  must  take 
them  as  we  find  them.  The  written  Constitution,  the  written  law,  the  written 
order  to  Secretary  Stanton  to  surrender  his  office,  and  the  written  authority  to 
Lorenzo  Thomas  to  take  possession  of  the  office  of  Secretary  of  War,  with  its 
papers  and  effects,  are  all  before  us,  and  the  issue  on  trial  depends  chief!}'',  as  it 
appears  to  me,  upon  a  correct  interpretation  which  we  may  be  expected  to  give 
to  these  documents.  In  addition  to  this  there  is  much  documentary  evidence 
and  the  testimony  of  living  witnesses,  and  especially  that  of  General  Lorenzo 
Thomas,  who  testifies  that  he  has  acted  as  Secretary  of  War  so  far  as  to  meet 
with  the  President  at  meetings  of  his  cabinet,  and  was  there  recognized  as 
Secretary  of  War.  Such  is  'the  support  upon  which  the  main  burden  of  the 
larger  portion  of  the  articles  of  impeachment  rests. 

The  first  article  charges  in  substance  that,  on  the  2 1st  day  of  February,  1868, 
Andrew  Johnson,  President  of  the  United  States,  in  violation  of  the  Constitu- 
tion and  laws  of  the  United  States,  did  unlawfully  issue  an  order  in  writing  for 
the  removal  of  Edwin  M.  Stanton  from  the  office  of  Secretary  for  the  Depart- 
ment of  War,  without  the  advice  and  consent  of  the  Senate,  then  and  there 
being  in  session,  and  against  the  provisions  of  "An  act  regulating  the  tenure  of 
certain  civil  offices,"  passed  March  2,  1867. 

The  second  article  charges  that,  in  violation  of  the  Constitution  and  the  law, 
as  mentioned  in  the  first  article,  on  the  same  day  the  President  issued  and  deliv- 
ered a  letter  of  authority  to  Lorenzo  Thomas,  empowering  him  to  act  as  Secre- 
tary of  War  ad  interim,  and  to  immediately  enter  upon  the  discharge  of  the  duties 
of  that  office,  there  being  no  vacancy  therein. 

The  3d  article  varies  from  the  2d  article  by  charging  the  same  acts  to  have 
been  done  in  violation  of  the  Constitution  and  without  authority  of  faw. 

To  ascertain  whether  the  Constitution  has-been  violated  it  is  necessary,  after 
finding  that  the  principal  facts  as  alleged  have  been  proved  or  admitted,  to  care- 
fully examine  what  are  its  provisions,  and  we  find  that  the  President  shall  have 
power  to  "nominate,  and,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  ambassadors,  other  public  ministers  and  consuls,  judges  of  the 
Supreme  Court,  and  all  other  officers  of  the  United  States  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law ; 
but  Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as  they 
think  proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments.  The  President  shall  have  power  to  fill  all  vacancies  that  may 
happen  during  the  recess  of  the  Senate  by  granting  commissions  which  shall 
expire  at  the  end  of  their  next  session." 
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The  power  of  removal  being  nowhere  expressly  given  to  the  President,  it  is 
only  an  implied  power,  resulting  from  the  power  to  appoint,  and  the  power  to 
appoint  is  confided  to  the  President  by  and  with  the  advice  and  consent  of  the 
Senate,  including  the  latter  as  substantially  as  the  former,  except  in  the  case  of 
inferior  officers,  which  Congress  may  think  proper  by  law  to  vest  in  the  Presi- 
dent alone,  in  the  courts,  or  heads  of  departments. 

As  an  implied  power,  derived  from  that  of  appointment,  it  must  attach  to  those 
having  the  power  to  appoint.  It  cannot  be  claimed  that  the  office  of  Secretary 
of  War  is  an  inferior  office,  nor  that  any  existing  law  vests  authority  in  the  Presi- 
dent alone  to  appoint  a  Secretary  of  War  during  the  session  of  the  Senate,  nor 
yet  that  the  power  to  nominate  carries  with  it  the  power  to  confer  upon  any 
such  nominees  the  right  to  take  and  hold  office  with  all  the  emoluments  without 
an  appointment  by  and  with  the  advice  and  consent  of  the.  Senate. 

It  is  true  the  President  may  temporarily  fill  vacancies  which  happen  during 
the  recess  of  the  Senate ;  but  it  is  going  too  far  to  assume  that  he  may  first  do 
an  act  no<t  allowed  by  the  Constitution  in  order  to  open  the  door  so  that  he  may 
do  another  thing  which  is  allowed;  that  he  may  empty  under  the  power  only  to 
fill;  or  that  he  may  make  a  vacancy  to  happen  with  a  view  to  an  exercise  of  the. 
power  to  fill  a  vacancy.  Things  happen  by  chance — as  by  death,  resignation, 
absence — not  by  previous  contrivance.  An  insurance  policy  is  valid  when  the 
ship  happens  to  get  foundered,  not  when  it  is  designedly  scuttled  and  sunk  by 
the  owner.  The  power  to  create  vacancies  at  will,  to  fill  them  with.  A,  and  then 
to  come  to  the  Senate  for  advice  and  consent  to  fill  them  either  with  A  or  with 
B,  is  an  absurdity.  The  faithful  daughter  asks  parental  advice  and  consent 
before  she  gets  married,  not  after.  The  power  claimed  by  President  Johnson 
to  create  vacancies  at  will  would  blot  out  one  of  the  most  important  functions  of 
the*  Senate,  designed  to  be  one  of  the  highest  safeguards  of  the  Constitution 
against  executive  indiscretions  and  usurpations,  as  even  appointments  consented 
to  during  the  session  of  the  Senate,  if  the  claim  of  unlimited  power  of  removal 
by  the  President  were  to  be  tolerated,  might  be  set  aside  the  moment  after  the 
adjournment  of  the  Senate  for  other  and  different  appointments  never  advised 
and  never  consented  to  by  the  Senate.  All  stability  would  be  lost,  and  all 
officers  of  the  government  would  hold  their  places  at  the  mere  will  and  caprice 
of  the  President.  It  would  enthrone  the  one-man  power  against  all  else.  Such 
a  power  in  a  free  government  would  be  neither  prudent  nor  safe,  though  placed 
in  the  most  scrupulous  hands;  and  if,  by  chance,  in  other  hands,  it  would  be 
dangerous. 

Yet  President  Johnson,  in  face  of  the  plain  provision  of  the  Constitution,  not 
only  deliberately  makes  a  removal  of  the  Secretary  of  War,  but  officially 
authorizes  another  man,  an  obedient  subordinate,  to  discharge  the  duties  of  the 
office.  It  matters  little  by  what  name  the  President  designated  him,  or  for  how 
long  a'time,  or  whether  as  Secretary  ad  interim,  for  one  day  or  indefinitely, 
he  intended  that  Lorenzo  Thomas  should  be  for  the  time*  the  'actual  Secretary 
of  War,  so  to  be  recognized  by  himself,  and  so  to  be  recognized  by  all  the  execu- 
tive departments  of  the  government,  and  to  immediately  enter  upon  the  dis- 
charge of  the  duties  of  rfie  office,  although  there  is  no  more  lawful  power  to 
authorize  than  to  appoint  to  office,  or  to  issue  a  letter  of  authority,  than  to  make 
an  actual  appointment,  and  no  more  power  to  appoint  an  ad  interim  Secretary 
than  a  Secretary  in  full.  Nothing  but  the  illegality  of  the  act  of  the  President 
now  keeps  Thomas  out  and  Stanton  in  office  as  Secretary  of  War.  If  the 
Senate  decide  to-day  that  the  President  has  not  transcended  his  lawful  authority 
in  the  removal  of  Mr.  Stanton,  by  force  of  that  decision  Adjutant  General 
Thomas  may  take  possession  of  the  office  to-morrow.  If  that  be  so,  then 
Senators  who  by  their  votes  reinstated  Mr.  Stanton  in  his  office  inflicted  a  great 
wrong  upon  him,  and  have  given  to  Congress  and  the  country  a  very  unneces- 
sary excitement.     It  seems  to  me  that  there  was  no  constitutional  authority  for 
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the  removal  of  Stanton  by  the  President,  and  still  less  for  the  appointment  of 
Thomas  as  Secretary  ad  interim. 

The  next  thing  I  propose  to  consider  is  the  act,  regulating  the  tenure  of  certain 
civil  offices,  passed  March  2,  1867,  as  follows,  viz : 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed  by  and  with  the 
advise  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to  any 
such  office,  and  shall  become  duly  qulified  to  act  therein,  is  and  shall  be  entitled  to  hold  such 
office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified,  except 
as  herein  otherwise  provided :  Provided,  That  the  Secretary  of  State,  of  the  Treasury,  of 
War,  of  the  Navy,  and  of  the  Interior  the  Postmaster  General,  and  the  Attorney  General, 
shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

As  its  title  declares,  this  act  regulates  the  tenure  of  certain  civil  offices — 
authorizing  all  persons  in  office,  whether  for  fixed  or  indefinite  terms,  to  hold 
the  same  until  their  successors  "  shall  have  been  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,"  (as  contemplated  by  the  Constitution,) 
except  that  the  heads  of  the  executive  departments  are  to  "  hold  their  offices 
respectively  for  and  during  .the  term  of  the  President  by  whom  they  may  have 
been  appointed,  and  one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate." 

This  is  not  an  unusual  exercise  of  legislative  power.  The  subject  is  one 
that  has  been  legislated  "upon  by  Congress*  both  early  and  late,  and  whatever 
laws  may  be  on  the  statute  book  of  a  prior  date  in  conflict  with  the  latest  act, 
must  be  held  to  be  superseded,  and  need  not  be  considered  so  far  as  this  case  i3 
concerned.  I  understand  this  to  be  the  legal  view,  and  it  is  certainly  a  common- 
sense  view  of  the  rules  of  construction.  The  law  of  March  2,  18G7,  holds  the 
President  and  Senate  simply  to  the  requirements  of  the  Constitution,  and  fixes 
the  term  of  office.  The  question  whether  it  includes  members  -of  the  cabinet 
appointed  by  President  Lincoln  is  the  only  one  deserving  consideration. 
Intended  as  a  permanent  statute,  it  was  provided  that  the  term  of  the  heads  of 
the  executive  departments  should  expire  one  month  after  the  term  of  the  Presi- 
dent by  whom  they  were  appointed  had  expired.  The  term  of  the  President  under 
the  Constitution  is  four  years — no  more  and  no  less — fixed  by  law  to  commence 
on  the  4th  of  March  next  after  the  presidential  election ;  and,  though  the  President 
may  die,  or  become  insane,  and  his  place  be  filled  by  another,  the  tjerm  will  expire 
at  precisely  the  same  time  it  would  had  he  lived  or  remained  sane.  When  the 
Vice-President  becomes  President  by  accident  by  death,  or  otherwise,  he  serves 
out  the.  remainder  of  the  term  for  which  his  predecessor  was  elected,  and  no 
more,  be  the  fraction  longer  or  shorter.  Neither  legally  nor  nominally  has  he 
any  term.  The  time  of  service  is  purely  accidental,  and  cannot  be  foreseen  nor 
fixed  by  law.  It  has  been  even  questioned  whether  the  person  so  acting  as 
President,  though  not  so  elected,  should  receive  the  official  title  of  President ;  but 
it  has  not  been  doubted  that  the  term  of  his  official  existence  was  that  of  the 
deceased  President,  and  to  be  terminated  at  the  end  of  the  four  years  for  which 
the  latter  had  been  elected.  A  senator  or  a  member  of  the  House  of  Represent- 
atives dies  duriug  his  term  of  service,  and  another  is  elected  to  fill  out  the  vacancy, 
but  the  new  senator  or  new  member  has  no  term  of  office  himself;  he  serves  out 
the  remainder  of  the  term  to  which  he  has  succeeded  of  his  predecessor.  The 
presidential  term  must  be  analogous  to  that  of  senator  or  member  of  the  House. 
If^this  be  deemed  a  fair  conclusion  it  will  be  seen  that  the  proviso,  as  well  as  the 
body  of  the  act  of  March  2, 1867,  prevents  the  removal  of  Mr.  Stanton  without  the 
advice  and  consent  of  the  Senate.  Contemporary  construction  of  the  language  of 
a  statute  cannot  be  held  to  set  aside  its  plain  meaning;  but  when  it  sustains  that 
plain  meaning  it  is  not  unfair  to  consider  it.  The  House  of  Representatives,  it  is 
well  known,  in  framing  the  tenure-of-office  act,  strenuously  contended  that  the  mem- 
bers of  the  cabinet  should  be  included  and  protected  ;  but  the  Senate  only  pro- 
posed to  prevent  the  sweeping  removal  of  all  civil  officers  except  cabinet  officers. 
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The  minister  of  war  had  rendered  conspicuous  service,  and  whether  he  needed 
or  desired  protection  against  sudden  removal  without  the  consent  of  the  Senate 
or  not,  the  House  was  urgent  to  have  it  awarded.  Beyond  all  doubt  they  so 
intended  to  have  it,  and  with  reason  believed  they  had  accomplished  their  pur- 
pose. As  a  member  of  the  House  I  so  understood  the  language  of  the  act  then, 
and  I  am  unable  to  give  it  a  different  construction  now.  On  its  iinal  passage 
General  Schenck,  of  the  committee  of  conference,  said  :  "  It  is  in  fact  an  accept- 
ance by  the  Senate  of  the  position  taken  by  the  House."  Could  anything  be 
more  emphatic  ?  The  Senate  manager,  (Mr.  Williams,  of  Oregon,)  who  had 
most  to  do  with  the  language  of  the  bill  in  the  committee  of  conference,  where  it 
took  its  final  shape  and  form,  had  no  doubt  then,  and,  as  I  understand,  has  none 
now,  that  it  did  and  does  include  all  members  of  the  cabinet.  Nor  is  there  any- 
thing wrong  in  such  a  conclusion  as  applicable  to  President  Johnson.  When 
the  presidential  office  fell  upon  him  the  teiiure-of -office  act  had  not  been  passed, 
and  he  might  undoubtedly  have  changed  his  cabinet  officers  at  his'  pleasure; 
whether  wisely  or  not  it  is  unnecessary  to  consider.  By  not  doing  so  he  both 
legally  and  morally  adopted  them  as  his  own  as  much  as  he  could  have  done  by 
actual  appointment.  He  has  daily  so  recognized  the  fact  officially  in  all  possible 
forms.  When  the  act  was  before  him  for  approval  he  clearly  comprehended  its 
provisions,  as  appears  by  his  veto  message.  He  also  admits  in  his  message  to 
the  Senate,  December  12,  4867,  referring  to  his  cabinet,  that  "if  any  one  of 
these  gentlemen  had  then  said  to  me  that  he  would  avail  himself  of  the  provis- 
ions of  that  bill  in  case  it  became  a  law,  I  should  not  have  hesitated  a  moment 
as  to  his  removal,"  showing  that  he  had  not  failed  to  understand  its  full  import. 
It  is  also  worthy  of  notice,  from  this  declaration  of  President  Johnson,  that  no 
head  of  any  of  the  executive  departments,  whatsoever  might  have  been  his  merits 
or  demerits  otherwise,  could  then  have  given  an  opinion  in  favor  of  the  bill  but  at 
the  peril  of  instant  ejection  from  office  ;  and  if  all  gave  opinions  against  it,  as  has 
been  intimated,  the  President  might  very  well  feel  safe  from  any  embarrassments 
in  the  future  in  retaining  them.  But  when  Secretary  Stanton  came  to  consider 
laws  not  affecting  himself  so  much  as  the  nation,  and  failed  to  second  President 
Johnson  m  his  policy  of  obstruction  to  the  reconstruction  acts,  passed  in  July,  1S67, 
then  President  Johnson  sought  to  crush  out  the  Secretary  as  promptly  as  he 
undoubtedly  would  have  succeeded  in  doing  had  no  such  law  as  the  tenure-of- 
office  act  been  passed.  After  the  bill  became  a  law  Mr.  Stanton  obeyed  it,  even 
though  it  be  true  that,  not  foreseeing  the  full  extent  of  the  President's  perverse 
policy  and  purposes,  he  had  not  favored  its  passage ;  but  the  President  deter- 
mined not  to  obey  it.  Even  when,  in  compliance  with  the  letter  of  the  law,  he 
suspended  Mr.  Stanton  in  August,  1867,  informing  other  departments  that  he 
had  so  suspended  him,  and  reported  the  reasons  for  the  supension  to  the  Senate, 
(in  strict  accordance  with  the  law,)  within  20  days  after  the  commencement  of 
the  next  session,  it  would  only  seem  to  have  been  done  in  good  faith,  provided 
the  Senate  consented  to  the  suspension  ;  but  if  the  Senate  should  not  so  consent, 
it  was  the  President's  purpose  to  prevent  Mr.  Stanton* from  resuming  the  ojfwe 
of  Secretary  of  War,  according  to  his  own  confession,  in  his  letter  to  General 
Grant,  February  10,  1S6S;  or,  in  other  words,  if  he  could  not  bend  the  Senate 
to  his  will,  he  had  already  determined  to  defy  the  law.  The  suspension  of  Mr. 
Stanton  in  August  would  have  been  lawful  had  there  been,  instead  of  mere  pre- 
texts, any  valid  charges  of  misbehavior  or  disability  against  him  worthy  of  the 
just  consideration  of  the  Senate,  but  there  were  no  such  charges,  and  he  was 
properly'  restored  by  the  Senate.  President  Johnson  could  now,  while  the 
Senate 'is  in  session,  by  obtaining  its  advice  and  consent,  oust  Mr.  Stanton  at 
any  moment,  or  any  other  civil  officer,  by  only  nominating  a  fit  and  proper  per- 
son for  his  successor ;  but  solitary  and  alone  he  cannot  legally  remove  him,  nor 
does  it  even  appear  probable  that  the  Secretary  of  War  ad  interim,  Lorenzo 
Thomas,  to  use  his  most  energetic  words,  can  "  kick  him  out."     The  constitu- 
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tional  power  of  the  President  has  not  been  invaded  by  Congress,  but  the  joint 
power  of  the  Senate  has  been  solemnly  asserted  and  ought  not  now  to  be  sur- 
rendered to  any  President,  and  especially  not  to  one  who  ♦manifests  so  much 
avidity  to  monopolize  the  political  control  of  the  government  as  does  the  present 
incumbent.  Without  passing  upon  the  question  as  to  whether  the  tenure- of - 
office  act  is  in  every  respect  expedient  or  not,  I  see  no  reason  to  question  its 
expediency  now,  nor  its  constitutionality  at  any  time.  That  question  has  been 
twice  solemnly  decided  by  more  than  two- thirds  of  each  branch  of  Congress, 
and  recently  by  a  still  larger  proportion  of  the  Senate.  Not  one  of  these  legis- 
lators, under  their  oath  of  office,  could  have  voted  for  this  law  believing  it  was 
unconstitutional,  and  it  would  be  pitifully  absurd  to  suppose  that  they  have 
suddenly  changed  their  opinions,  or  that  the  country  will  be  very  swift  to  accept 
the  opinions  of  President  Johnson  and  his  advisers  as  of  more  weight  than  the 
combined  authority  of  more  than  two-thirds  of  both  houses  of  Congress. 

Precedents  have  been  cited  to  sustain  the  action  of  the  President,  and  it  should 
be  noted,  first,  that  they  all,  such  as  they  are,  bear  date  prior  to  the  passage  of 
the  tenure-of-office  act,  when  there  might  have  been  some  lawful  authority  to 
justify  the  same ;  but  it  is  hardly  too  much  to  claim  that  there  is  not  one  valid 
precedent  in  the  whole  history  of  our  government  where  a  President  has  posi- 
tively removed  a  cabinet  officer  while  the  Senate  was  in  session  without  its 
,  consent.  The  case  of  Timothy  Pickering,  under  President  Adams,  was  no 
exception,  for  on  the  same  day  the  Senate  advised  .and  consented  to  the  appoint- 
ment of  John  Marshall  in  the  place  of  Pickering.  Admil  President  Johnson's 
pretensions  and  he  might  at  once,  and  without  any  barrier,  remove  McCulloch 
lor  F.  E.  Spinner  and  put  any  general  of  the  army  into  power  as  Secretary  of 
the  Treasury  ad  interim  or  as  Treasurer  ad  interim.  He  has  certainly  as  much 
power  over  the  purse  as  over  the  sword  of  the  nation,  and  no  more. 
\  Sanction  this  pretension  of  the  Executive  and  our  republic  would  "be  no  more 
a  free  government  than  that  of  the  French  empire. 

I  shall  cite  one  more  significant  fact  that  fully  confirms  the  views  already 
expressed.  As  is  well  known,  every  outgoing  President,  some  weeks  prior  to 
the  close  of  his  term,  as  an  act  of  official  courtesy  due  to  his  successor,  issues 
a  proclamation  to  convene  the  Senate  at  12  o'clock  m.,  on  the  4th  of  March 
next  succeeding,  "  to  receive  and  act  upon  such  communications  as  may  be  made 
to  it  on  the  part  of  the  Executive,"  and  this  is  done  to  give  the  incoming  Pres- 
ident a  chance  to  have  a  new  cabinet,  by  and  with  the  advice  and  consent  of 
the  Senate.  This  has  been  the  universal  practice.  Franklin  Pierce  issued 
such  a  proclamation  on  the  16th  day  of  February,  1857,  for  the  Senate  to  con- 
vene at  12  o'clock  in.,  on  the  4th  of  March,  1857,  and  it  did  so  convene  and 
remain  in  session  for  10  days.  James  Buchanan  issued  a  like  proclamation  in 
the  same  words,  February  11,  1SG1.  Now,  if  the  President  can  make  removals 
and  appointments  of  cabinet  officers  or  manufacture  any  ad  interim  substitutes 
without  the  advice  and  consent  of  the  Senate,  why  do  these  extraordinary 
executive  sessions  of  the  Senate  so  regularly  appear  and  reappear  in  our 
history  ? 

The  main  facts  set  forth  against  the  President  in  the  first,  second,  and  third 
articles  are  confessedly  true,  and  they  are,  in  my  opinion,  without  any  consti- 
tutional or  lawful  justification.  That  they  come  within  the  range  of  impeach- 
able offences  there  can  be  no  reasonable  doubt. 

The  fourth  article  charges  that  the  President  did  unlawfully  conspire  with 
Lorenzo  Thomas  and  other  persons  with  intent,  by  intimidation  and  threats,  to 
hinder  Edwin  M.  Stanton  from  holding  the  office  of  Secretary  of  War,  in  viola- 
tion of  the  provisions  of  "An  act  to  define  and  punish  certain  conspiracies," 
passed  July  31,  1861. 

It  does  not  appear  to  me  that  sufficient  proof  has  been  produced  to  sustain 
the  charge  of  "  intimidation  and  threats,"  as  alleged.     The  President  told  General 
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Sherman  that  Stanton  "  was  cowardly,"  but  it  does  not  appear  that  he  has  yet 
acted  on  the  idea  of  trying  to  operate  upon  him  through  his  fears,  nor  does  it 
appear  that  he  authorized  General  Thomas  so  to  operate. 

The  fifth  article  charges  that  the  President  did  unlawfully  conspire  with 
Lorenzo  Thomas  and  other  persons  to  prevent  and  hinder  the  execution  of  the 
tenure-of-office  act.  passed  March  2, 1867,  and  did  unlawfully  attempt  to  prevent 
Edwin  M.  Stanton,  then  Secretary  of  War,  from  holding  said  office. 

It  is  very  evident  that  President  Johnson  was  ready  to  accept  aid,  and  that 
he  sought  it  from  various  quarters,  to  prevent  and  hinder  the  execution  of  the 
tenure-of-office  act,  and  that  he  did  attempt  to  prevent  Mr.  Stanton  from  holding 
the  office  of  Secretary  of  War  by  making  an  unlawful  agreement  or  by  conspir- 
ing with  Lorenzo  Thomas.  It  is  clear,  also,  that  at  last  the  President  found 
General  Thomas  grateful  for  his  recent  restoration  to  the  office  of  Adjutant 
General  of  the  army,  who  with  the  Constitution  and  the  Jaws  on  his  lips  agreed 
and  was  ready  to  carry  out  his  unlawful  orders,  designs  and  purposes.  If  any 
further  proof  was  required  beyond  his  many  abortive  struggles  to  accomplish 
his  ends,  the  admissions  of  the  President  in  his  letter  to  General  Grant,  February 
10,  1S6S,  would  be  conclusive  on  this  point. 

The  sixth  article  varies  from  the  fourth  in  charging  that  the  President  conspired 
by  force  to  seize,  take,  and  possess  the  property  of  the  United  States  in  the 
Department  of  War,  in  violation  of  the  conspiracy  act  of  July  31,  1S61,  and  of 
the  tenure-of-office  act  of  March  2,  1867. 

That  Adjutant  General  Thomas  had  revolved  in  his  own  mind  the  idea  of 
force,  if  it  should  be  necessary,  to  get  possession  of  the  War  Department,  there 
is  no  doubt  from  his  own  testimony,  as  well  as  that  of  others,  especially  that  of 
Samuel  Wilkeson ;  but  the  President  appears  to  have  pocketed  the  order  suggested 
by  Thomas  for  a  call  upon  General  Grant  for  a  military  order,  and  it  hardly  seems 
right  to  make  President  Johnson  responsible  for  the  utterances  or  the  acts  of  this 
frivolous  old  man,  Adjutant  General  Thomas,  notwithstanding  he  was  the  Presi- 
dent's trusted  agent,  and,  perhaps,  as  liable  to  put  on  a  coat  of  mail  as  any  more 
peaceful  mask.  Furthermore,  it  does  not  appear  to  me  that  the  act  of  July  31, 
1861,  "  to  define  and  punish  certain  conspiracies,"  one  of  the  legislative  necessities 
arising  during  the  war,  was  intended  to  apply  or  can  properly  be  made  to  apply 
to  the  present  case. 

The  seventh  article  varies  from  the  fifth  in  charging  the  President  with  unlaw- 
fully conspiring  with  Lorenzo  Thomas  to  unlawfully  seize,  take,  and  possess  the 
property  of  the  United  States  in  the  Department  of  War,  in  disregard  of  the 
act  of  March  2,  1S67. 

The  facts  and  reasons  touching  the  fifth  article  are  applicable  to  the  seventh, 
and  the  same  conclusions  follow. 

The  eighth  article  charges  the  President  with  intent  unlawfully  to  control  the 
disbursements  of  the  moneys  appropriated  for  the  military  service  and'  the 
Department  of  War,  contrary  to  "  An  act  regulating  the  tenure  of  certain  civil 
offices ;"  and,  without  the  advice  and^consent  of  the  Senate,  then  being  in  ses- 
sion, did  on  the  21st  day  of  February,  1S68,  issue  and  deliver  a  letter  of  author- 
ity to  Lorenzo  Thomas,  empowering  him  to  act  as  Secretary  of  War  ad  interim. 

This  article  is  controlled  by  most  of  the  facts  and  arguments  belonging  to 
article  second.  I  shall  only  add  that  the  main  purpose  of  wresting  the  office  of 
Secretary  of  War  from  the  hands  of  Edwin  M.  Stanton  could  not  have  been  to 
deprive  him  of  the  barren  honor  of  the  official  title,  but  to  get  the  control  of  its 
departmental  power.  The  control  of  the  disbursements  of  moneys  for  the  pre- 
servation of. the  public  peace  in  the  rebellious  States,  or  for  the  maintenance  o£ 
the  Freedmen's  Bureau,  by  which  much  or  nothing  may  be  done,  according  to 
the  discretion  of  those  in  authority,  would  be  no  barren  sceptre«vvithin  the  grasp 
of  one  whose  profoundest  hatred  seems  to  be  excited  when  beholding  such  dis- 
bursements made  for  the  protection  of  the  Union  men  of  the  south,  now  more 
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than  ever  struggling  for  life  and  liberty,  and  who  are  seeking  to  restore  rebel- 
lious States  to  their  practical  relations  with  the  Union  on  the  basis  of  freedom, 
equality,  and  justice. 

The  ninth  article  charges  that  the  President  on  the  22d  day  of  February,  1S68, 
brought  before  him  General  William  H.  Emory,  the  commander  for  the  depart- 
ment of  Washington,  and  sought  to  instruct  him  that  a  certain  law,  requiring 
military  orders  from  the  President  or  Secretary  of  War  to  be  issued  through  the 
General  of  the  army,  was  unconstitutional,  with  intent  to  induce  the  said  Emory 
to  violate  the  same,  and  with  further  intent  thereby  to  enable  the  President  to 
prevent  the  execution  of  the  tenure- of- office  act,  and  to  prevent  Mr.  Stanton 
from  holding  the  office  of  Secretary  of  War. 

The  particular  subject  of  conversation  here  censured  appears  to  have  been 
first  introduced  by  General  Emory,  and  not  by  the  President.  Each  expressed 
frank  opinions,  and  those  of  General  Emory  being  the  most  commendable,  the 
President  appears  to  have  been,  and  ought  to  have  been,  quite  as  much  instructed 
as  was  General  Emory.  If  any  guilty  purpose  was  entertained  on  the  part  of 
the  President  it  did  not  ripen  into  a  disclosure  in  the  presence  of  the  main  wit- 
ness, General  Emory. 

The  tenth  article  charges  President  Johnson  with  having  in  various  speeches 
made  declarations,  threats,  and  scandalous  harangues,  intended  to  excite  the  con- 
tempt and  odium  of  the  people  against  Congress"  and  the  laws  of  the  United 
States  duly  enacted  thereby. 

The  facts  here  alleged  seem  to  have  been  abundantly  proved,  and  there  is  no 
doubt  of  the  stain  brought  upon  the  country  and  upon  the  President  by  these 
intemperate  and  indecent  utterances.  They  are  evidences  of  bad  taste  and  vio- 
lent temper,  such  as  are  not  infrequently  exhibited  in  political  discussions,  and 
sometimes,  it  is  to  be  regretted,  have  appeared  as  foul  blots  in  legislative  discus- 
sions. It  would  be  hardly  just  to  give  these  presidential  harangues  any  inter- 
pretation beyond  their  political  significance.  We  may  regret  them  because  of 
the  stigma  and  scandal  thereby  brought  upon  the  nation.  If  these  discreditable 
speeches  had  been  made  with  a  view  to  excite  armed  rebellion,  or  had  been  made 
in  time  of  war,  the  charge  would  be  far  more  serious.  I  do  not,  however,  think 
it  a  stretch  of  charity  to  suppose  the  President  when  making  them  had  no  other 
than  a  political  object  in  view.  To  President  Johnson"  it  will  be  a  cruel  and 
unavoidable  punishment,  unparalleled  in  our  history,  that  such  speeches  are  to 
be  perpetuated  as  a  prominent  feature  of  his  future  presidential  fame.  I  do  not 
desire  to  place  any  greater  burden  on  his  back. 

The  eleventh  article  charges,  first,  that  the  President  declared  by  public  speech 
that  the  39th  Congress  was  not  a  Congress,  intending  to  deny  its  power  to  pro- 
pose amendments  to  the  Constitution  ;  in  pursuance  of  this  declaration,  that  the 
President  attempted  to  prevent  the  execution  of  the  tenure-of-office  act  by 
devising  means  whereby  to  prevent  Mr.  Stanton  from  forthwith  resuming  the 
functions  of  the  office  of  Secretary  of  War,  notwithstanding  the  refusal  of  the 
Senate  to  concur  in  his  suspension  ;  and  further,  devised  means  to  prevent 
the  execution  of  the  act  making  appropriations  for  the  army  for  the  year  ending 
June  30,  1868 ;  and  also  to  prevent  the  execution  of  "  An  act  to  provide  for  the 
more  efficient  government  of  the  rebel  States,"  passed  March  2,  1867. 

There  are  not  less  than  four  distinct  charges  here  made,  any  one  of  which,  if 
proved,  affoids  sufficient  foundation  to  sustain  this  article,  and  so  far  as  the  facts 
are  similar  to  those  embraced  in  several  of  the  preceding  articles,  the  argument 
need  not  be  repeated.  Some  of  the  charges  appear  to  have  been  sustained  by 
jthe  proof,  and  that  is  sufficient  to  determine  the  proper  vote,  though  other  alle- 
gations contained  in  the  article  may  or  may  not  be  sustained  by  proper  proof. 
After  saying  thie  it  may  be  useless  to  pursue  the  subject  further;  but,  among  the 
independent  charges  here  clustered  together,  there  is  one  of  the  gravest  in  the 
whole  series  made  against  the  President  in  relation  to  the  execution  of  the  act 
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for  the  more  efficient  government  of  the  rebel  States,  upon  which  a  brief  comment 
may  not  be  inappropriate. 

Nearly  all  of  the  other  unlawful  acts  charged  upon  President  Johnson  have 
been  done  by  him  in  order  to  enable  him  to  accomplish  his  great  crowning  pur- 
pose of  defeating  the  legislation  of  Congress  for  the  rebel  States.  Proof  in 
relation  to  any  other  allegations,  therefore,  in  the  end  contributes  to  the  support 
of  this  charge,  as  well  a3  whatever  proof  may  be  found  on  the  record  particu- 
larly relating  to  it,  Evidence  in  relation  to  such  a  charge  to  a  large  extent 
miist  necessarily  be  circumstantial,  where  the  party,  while  ostensibly  executing 
the  law,  predetermines  its  miscarriage,  and  must  be  surrounded  by  difficulties, 
but  it  does  not  seem  easy  to  dismiss  the  matter  as  having  no  foundation  whatever. 

The  animus  of  the  President  has  been  made  offensively  conspicuous  in  his 
assignments  and  changes  of  the  commanders  of  the  several  military  departments, 
and  especially  by  the  removal  of  General  Sheridan  and  the  appointment  of  Gen- 
eral Hancock  in  Louisiana,  whose  action  in  that  department,  regarded  as  a  dread 
calamity  by  Union  men,  so  enraptured  the  President  that  he  even  ventured  upon 
the  official  impudence  of  asking  Congress  to  tender  to  the  new  commander  a 
vote  of  thanks,  well  knowing  that  Congress  could  have  no  other  feeling  than 
that  of  painful  solicitude,  if  not  of  disgust,  in  regard  to  the  part  which  the  Presi- 
dent had  persuaded  one  of  our  veteran  generals  to  assume  in  the  execution  of 
the  reconstruction  acts ;  but  all  such  facts,  which  have  not  been  formally  offered 
in  evidence,  may  be  excluded  from  our  view  of  this  article,  and  there  will  enough 
remain  of  substance  in  other  charges  of  the  article  to  justify  the  conclusion  that 
it  should  be  considered  as  having  been  conclusively  supported  by  the  proof. 

The  various  charges  in  the  articles  of  impeachment  raise  the  question  whether 
the  President  can  do  certain  acts  with  impunity.  Can  he,  in  violation  of  hi3 
oath,  refuse  to  take  care#that  the  laws  be  faithfully  executed  1  Can  he,  in  viola- 
tion of  the  Constitution,  exercise  an  exclusive  power  to  remove  and  appoint  to 
office?  Can  he,  in  violation  of  the  laws  of  the  land,  disobey  such  parts  of  the 
laws  as  he  pleases,  and  when  he  pleases  ?  With  so  much  he  appears  to  have 
been  justly  charged,  and  such  acts  would  not  seem  to  be  improperly  characterized 
when  called  high  misdemeanors.  If  they  are  not,  what  are  they?  Certainly 
they  are  not  innocent  acts.  What  is  a  misdemeanor  ?  The  definitions  given 
in  Webster's  dictionary  are  as  follows  : 

1.  Ill  behavior ;  evil  conduct;  fault;  mismanagement. 

2.  (Law.)  Any  crime  less  than  a  felony.  The  term  applies  to  all  offences  for  which  the 
taw  has  not  furnished  a  particular  name. 

If  we  limit  the  term  to  the  law  definition,  it  would  still  be  a  very  modest  name 
for  the  offences. 

If  the  President  is  guilty,  he  cannot  be  guilty  of  anything  less  than  a  mis- 
demeanor. If  the  facts  charged  do  not  amount  to  a  misdemeanor,  then  the 
power  to  impeach  the  President  might  as  well  forever  be  abandoned. 

But  the  issues  immediately  involved  in  the  articles  of  impeachment  only 
thinly  cover  other  and  graver  matters,  identical  in  character  with  some  of  the 
great  questions  raised  by  the  recent  rebellion.  It  is  a  serious  question  whether 
the  executive  department  of  the  government  shall  be  permitted  to  absorb  some 
of  the  most  important  power3  conferred  upon  Congress  by  the  Constitution  ; 
but  it  is  an  aggravation  of  the  question  when  this  absorption  is  struggled  for  in 
the  interest  of  disloyal  citizens,  and  in  behalf  of  the  fallen  fortunes  of  slavery. 
It  is  as  much  the  duty  of  Congress  to  maintain  its  own  rights  as  it  is  its  duty 
not  to  trench  upon  the  just  powers  of  the  Executive ;  but  the  maintenance  of  the 
rights  of  Congress  looms  up  to  higher  importance  when  it  is'seen  that  just  now 
hereon  hangs  the  right  of  ten  States  to  a  republican  form  of  government,  to 
freedom  and  the  prolection  of  equal  laws.  To  concede  that  laws  made  by  a 
vote  of  two-thirds  of  each  branch  of  Congress,  the  President 's  objections  to  the 
contrary  notwithstanding,  may  be  litigated  or  disregarded  and  set  at  defiance 
by  a  vetoing  President,  would  be  to  yield  a  plain  provision  of  the  Constitution. 
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Even  to  allow  such  laws  to  be  evaded,  or  to  wink  at  a  halting  execution  of  such 
laws,  would  soon  undermine  and  destroy  the  check  which  it  was  intended  should 
be  placed  upon  an  ambitious  and  self-willed  executive.  If  the  President  can 
make  and  unmake,  remove  and  appoint  the  chief  officers  of  the  government  at 
his  own  will  and  pleasure — having  in  view  no  other  consideration  than  whether 
they  are  or  are  not  subservient  to  his  policy — then,  instead  of  being  the  agent 
of  the  Constitution  to  "take  care  that  the  laws  be  faithfully  executed,"  he 
becomes  the  agent  of  governmental  patronage,  to  bend  both  the  law-makers  and 
the  people  to  his  will.  If  the  Senate  has  the  right  to  be  consulted  as  to  appoint- 
ments, this  right  cannot  be  abrogated  by  Congress,  nor  nullified  by  the  President. 
In  time  of  war  the  power  of  the  executive  stretches  out  its- strong  arm  over  a  new 
and  vast  field ;  but  even  in  time  of  war,  and  over  military  and  naval  officers, 
the  power  of  the  President  does  not  extend  to  the  latitude  which  President 
Johnson  claims  in-time  of  peace  in  regard  to  officers  in  the  civil  service. 

It  would  be  wrong  to  convict  President  Johnson  upon  a  merely  technical 
violation  of  the  law,  without  violence  to  substance,  and  harming  nobody,  and 
it  would  be  equally  wrong  to  exonerate  him  upon  a  mere  technicality  while  the 
practical  breach  of  the  law  was  flagrant.  If  he  h*as  been  substantially  guilty 
of  the  unlawful  offences  charged,  then  our  duty  to  the  government  and  the  peo- 
ple requires  his  conviction.  If  through  inadvertence,  or  compelled  by  any 
haste,  he  made  a  mistake  in  his  interpretation  of  the  law,  acting  with  entire  good 
faith,  a  mistake  that  he  would  gladly  repair  on  the  first  opportunity,  then  he 
perhaps  might  be  forgiven.  But  this  is  no  such  case,  and  the  President  of  the 
United  States,  of  all  men,  should  not  ask  to  be  excused  on  account  of  ignorance 
of  the  law.  It  is,  however,  rather  an  obstinate  adherence  of  the  President  to 
his  own  predetermined  will.  He  does  not  think  he  has  made  a  mistake.  His 
veto  message  of  the  2d  of  March,  1S67  ;  the  suspension  of  Mr.  Stanton,  August 
5,  1S67,  under  the  act,  with  the  appointment  of  General  Grant  as  Secretary  ad 
interim;  and  his  report  to  the  Senate  of  December  12,  1867,  of  the  reasons  for 
the  suspension  of  Mr.  Stanton,  all  prove  that  the  President  fully  comprehended 
the  law,  and  he  must  have  acted  with  deliberation  when  he  exercised  his  con- 
stitutional right  to  withhold  his*  assent  from  the  bill  before  it  became  a  law,  and 
with  equal  deliberation  when  he  subsequently  conformed  to  the  strict  letter  of 
the  law  in  the  suspension  of  Stanton,  though  giving  unsatisfactory  reasons 
therefor.  When  he  flatly  disobeyed  the  law  by  removing  Stanton,  February 
21, 1868,  and  authorized  Thomas  to  fill  his  place,  he  did  not  act  inadvertently — 
he  had  pondered  long  how  to  break  the  law  with  personal  impunity — and, 
although  it  is  not  pretended  that  this  last  move  of  President  Johnson  was 
devised  or  advised  by  any  of  his  constitutional  advisers,  it  cannot  have  been 
made  through'a  mere  blunder  as  to  the  meaning  of  the  law,  but  it  appears  more 
like  a  bold  attempt  to  trample  the  law  under  the  heels  of  executive  power. 

If  the  intent  of  the  President  was  good,  that  should  mitigate  and  possibly 
shield  him  from  the  extreme  penalty  hanging  over  him  for  the  offences  charged 
and  either  proved  or  admitted.  A  positive  breach  of  the  law  carries  on  its  face 
a  bad  intent,  and  there  is  little  or  no  proof  of  good  intent  other  than  the  offer 
of  proof  through  members  of  his  cabinet  of  what  the  President  had  at  some  time 
said  to  them,  or  what  they  had  at  sometime  said  to  him.  Suppose  this  be' 
admitted :  that  his  cabinet,  one  and  all,  pronounced  the  law  unconstitutional ; 
that  it  did  not  include  the  Secretary  of  War ;  and  that  the  question  as  to  the 
validity  of  the  law  ought  to  be  carried  to  the  Supreme  Court.  All  this  would 
only  show  that  the  President  gave  and  received  bad  advice,  which,  to  say  the 
least,  is  not  the  best  evidence  of  good  intent,  and,  instead  of  diminishing  the 
offence,  theoretically  increases  it ;  for,  after  all,  the  President,  by  whomsoever 
advised,  must  be  heltl  responsible  for  his  own  acts,  and,  in  addition  thereto,  to 
some  extent,  for  the  acts  of  his  ministers.  If  he  choose  to  break  the  law  he 
must  do  it  at  his*  own  peril  and  take  the  consequences.     The  advice  of  his  cab- 
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inet,  if  good,  would  only  shield  the  .President  if  practically  adopted,  but  it 
would-be  monstrous  to  shield  him  from  the  fact  that  bad  advice  had  been  given 
to  him  when  it  is  too  plain  that  the  tender  of  good  advice,  if  unpalatable,  would 
be  at  the  peril  of  the  instant  removal  of  the  party  by  whom  given.  It  is  quite 
plain  that  the  President  intended  to  oust  Mr.  Stanton  at  all  hazards — by  fair 
means  if  he  could,  but  at  any  rate  to  oust  him — and  he  did  not  intend  himself, 
whatever  others  might  do,  to  resort  to  any  law  suit  in  the  process.  The  testi- 
mony of  General  Sherman  shows  that  the  President  believed  *Mr.  Stanton  would 
yield  because,  as  he  said,  he  was  "cowardly;"  so  when  General  Thomas  brought 
to  the  White  House  the  account  of  his  doings  on  the  21st  of  February,  the 
President  said,  "  Very  well ;  go  and  take  charge  of  the  office  and  perform  the 
duties."  There  was  then  no  hint  of  disappointment  at  the  lack  of  a  law  suit. 
It  was  not  until  the  next  day,  when  the  masquerade  was  over  and  Adjutant 
General  Thomas  found  himself  in  the  clutches  of  the  law,  that  the  President 
again  said,  according  to  General  Thomas,  "  Very  well ;  that  is  the  place  I  want 
it,  in  the  courts."  Though  others  might  litigate  the  question,  it  is  not  clear  that 
he  ever  sought  to  initiate  any  legal  proceedings  himself.  But  the  assumption  on 
the  part  of  the  President  that  it  was  his  privilege,  if  not  his  duty,  to  violate  the 
law  rather  than  to  faithfully  execute  it,  in  order  to  make  up  a  case  for  the 
decision  of  the  courts,  instead  of  showing  good  intent,  exhibits  an  obstinate  pur- 
pose not  to  yield  to  a  law  passed  by  a  constitutional  majority  of  Congress 
against  his  objections.  And  the  pretence  that  the  courts  would  decide  against 
the  constitutionality  of  the  law  is  sheer  assumption.  Even  if  there  had  been 
reasonable  doubt  as  to  its  constitutionality,  it  was  the  law  of  the  land  until 
decided  otherwise  by  the  Supreme  Court,  the  only  tribunal  having  authority  to 
stay  the  force  of  any  law  for  a  single  moment..  Certainly  the  President,  who 
swears  to  maintain  the  Constitution  which  makes  it  one  of  his  chief  duties  to 
take  care  that  the  laws  be  faithfully  executed,  cannot  at  his  own  will  elect  what 
laws  he  will  execute  and  what  he  will  ignore.  But  there  is  hardly  more  reason 
to  suppose  the  Supreme  Court  would  decide  the  tenure-of-office  act  unconstitu- 
tional than  any  other  law  among  our  statutes. 

Nor  can  good  intent  be  found  in  the  mode  pursued  by  the  President  in  striv- 
ing to  get  rid  of  the  hated  war  minister.  When  he  suspended  Mr.  Stanton,  in 
August,  1867,  in  order  to  prevail  upon  the  Senate  to  consent  to  the  suspension 
he  made  General  Grant  Secretary  of  War  ad  interim — entirely  an  unexception- 
able appointment.  But  after  he  quarrelled  with  General  Grant  because  he  did 
not,  when  the  Senate  refused  to  consent  to  the  suspension,  aid  and  abet  him  in 
placing  the  office  in  the  lap  of  the  President  before  Mr.  Stanton  could  repossess 
it,  then  he  proposed  to  act  independently  of  the  law  and  of  the  Senate,  and  took 
General  Thomas,  so  utterly  unfit  that  his  very  designation  impeaches  the  judg- 
ment if  not  the  integrity  of  the  appointing  power.  Later  nominations  are  open 
to  criticism  either  as  bad,  or  when  otherwise,  they  appear  too  evidently  extorted 
in  the  nature  of  a  propitiation  to  the  Senate  sitting  on  the  trial  of  the  impeach- 
ment of  Andrew  Johnson.  Th^  general  history  of  the  conduct  and  manner  of 
the  President,  in  his  various  attempts  to  remove  Mr.  Stanton,  certainly  fail  to 
furnish  evidence  of  any  good  intent;  nor  is  it  to  be  believed,  if  the  fir  Id  had 
been  opened  for  a  wider  search,  that  it  would  have  been  attended  by  any  happier 
result. 

Having  been  among  those  who  were  originally  for  living  down  the  adminis- 
tration of  President  Johnson,  rather  than  to  attempt  to  bring  it  to 'an  abrupt 
close  by  an  impeachment,  although  admitting  his  culpability,  I  have  yet  had  no 
other  desire  than  to  be  able  to  render  a  just  and  impartial  verdict.  Summoning 
to  my  aid  all  the  light  with  which  the  case  has  been  illuminated,  and  at  the 
close  of  the  trial  the  culpability  still  appearing  no  less,  I  cannot,  under  the  sol- 
emnities of  an  oath,  declare  the  President  innocent.  The  example  of  President 
Johnson,  were  it  possible  so  gross  a  wrong  could  have  passed  unheeded,  might 
10  I  P— Vol.  iii 
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have  been  comparatively  harmless ;  but  when  solemnly  adjudicated,  with  tha 
eyes  of  the  world  fixed  upon  it,  establishing,  as  it  will,  a  precedent  to  bequotcd 
and  followed  in  all  future  time,  I  cannot  consent  to  ignore  or  waive  it  as  a  light 
matter,  and  thereby  engraft  the  idea  into  the  republican  Constitution  of  the 
United  States  that  the  executive  is  paramount  and  may  dominate  at  will  over 
the  legislative  branch  of  the  government. 

Mr.  Stanbery,  counsel  for  the  President  and  late  Attorney  General,  has  made 
a  feeling  appeal  to  .us  in  behalf  of  his  client.  He  has  seen  him  often  tempted 
by  bad  advice  and  knew  that  evil  counsellors  were  around  him  more  than  once, 
but  never  discovered  anything  in  him  but  loyalty  to  the  Constitution  and  the 
laws.  H  Yes,  senators,"  says  Mr.  Stanbery,  "  with  all  his  faults,  the  President 
has  been  more  sinned  against  than  sinning.  Fear  not  to  acquit  him.  The  Con- 
stitution of  the  country  is  as  safe  in  his  hands  from  violence  as  it  was  in  the 
hands  of  Washington." 

This  appeal  would  be  more  apt  not  to  go  unheeded  if  Mr.  Stanbery  him- 
self could  be  considered  an  impartial  judge  as  to  what  course  the  President 
ought  to  pursue,  and  had  not  heretofore  failed  to  discover  anything  in  that  man 
but  loyalty  ;  but  it  is  painful  to  be  obliged  to  presume  that  Mr.  Stanber}',  as 
oue  of  the  chief  advisers  of  the  President's  most  obnoxious  measures,  is  entitled 
to  some  share  of  the  doubtful  honor  of  our  Chief  Magistrate's  present  position. 

Neither  the  facts  surrounding  this  case,  nor  those  making  up  the  history  of 
President  Johnson's  administration,  show  evidences  of  good  intent  or  justify 
future  confidence.  Ever  since  Andrew  Johnson  reached  the  Presidency,  more 
or  less  pressure  has  been  felt  that  it  was  necessary  for  Congress  to  remain 
in  session — adjourning  late  to  meet  early  and  at  extraordinary  and  inconvenient 
seasons — lest  grave  evils  and  perplexing  complications  should  be  precipitated 
upon  the  country  by  his  headstrong,  if  not  treacherous,  action  in  the  absence  of 
the  legislative  branch  of  the  government.  Decide  the  charges  here  in  his  favor 
now  ;  say  that  he  has  done  no  wrong;  admit  that  the  House 'of  Representatives 
are  all  at  fault,  and  Congress  or  the  Senate  never  more  need  to  remain  here  as 
the  guardians  of  law  and  of  a  representative  form  of  government,  or  as  a  bul- 
wark against  the  encroachments  of  executive  power.  President  Johnson  and 
all  future  Presidents  may  break  laws  or  make  appointments  at  will,  and  do  any- 
thing which  goes  to  make  up  the  character  of  an  uncurbed  despot. 

I  am  glad  to  remember  that  at  the  commencement  of  the  late  rebellion 
Andrew  Johnson  took  a  bold,  outspoken  stand  in  behalf  of  the  Union,  and  that 
fact  shall  protect  him,  so  far  as  my  vote  is  concerned,  from  any  other  penalty 
for  his  recent  great  offences,  than  a  simple  removal  from  office.  I  would  not 
deprive  him  of  the  poor  privilege  of  being  a  candidate  for  the  suffrages  of  any 
portion  of  the  people  who  may  think  him  worthy,  whether  for  President  or 
alderman.  But  his  appointment  to  office  of  men  supposed  corruptly  to  be 
putting  more  money  into  their  own  pockets  than  into  the  treasury ;  his  dis- 
creditable use  of  the  pardoning  power ;  his  unmasked  threat  in  his  last  annual 
message  that  it  might  become  proper  for  him  to  "  adopt  forcible  measures  or 
such  as  might  lead  to  force"  in  opposing  an  unconstitutional  act  of  Congress ; 
his  appointment,  in  violation  of  law,  to  places  of  honor  and  trust,  rebels  not 
able  to  take  the  oath  of  office,  in  preference  to  loyal  men  ;  his  malign  attempts 
to  foist  upon  the  country  his  policy  of  restoring  the  rebellious  States  without 
security  for  the  future  and  against  the  measures  of  salutary  reform  proposed  by 
Congress  ;  and  his  bitter  and  active  efforts  to  defeat  the  adoption  of  the  constitu- 
tional amendment  proposed  by  the  39th  Congress,  known  as  article  14,  and 
known,  also,  as  the  great  seal  of  security  for  the  broad  principles  of  national 
freedom  and  human  rights  ;  these  facts,  and  such  as  these,  do  not  allow  me  to 
gratuitously  credit  the  President  with  good  intent  in  the  past,  nor  can  I,  not- 
withstanding his  counsel's  appeal,  in  the  face  of  such  a  record,  by  a  verdict  of 
acquittal,  become* responsible  for  his  conduct  in  the  future. 


IMPEACHMENT    OF   THE   PRESIDENT  147 


Opinion  of  Mr.  Senatok  Van  Winkle. 

In  the  following  remarks  I  have  endeavored  to  state  the  conclusions  to  which 
I  have  arrived,  with  some  reasons  for  them,  and  not  to  review  the  whole  case. 
I  have,  therefore,  omitted  the  consideration  of  all  questions  raised  in  the  course 
of  the  proceedings  which  do  not  affect  those  conclusions : 

Conceding  the  constitutionality  of  the  tenure-of-office  act  of  March  2,  1867, 
there  yet  remain  some  questions  to  be  disposed  of  before  an  intelligent  answer 
«an  be  given  to  the  accusation  or  charge  contained  in  the  first  article  of  impeach- 
ment. Senators  are  to  pronounce  upon  this,  as  well  as  the  charges  in  the  other 
articles,  by  replying,  under  the  oaths  they  have  respectively  taken,  to  the  ques- 
tion, "  Is  the  respondent,  Andrew  Johnson,  President  of  the  United  States, 
guilty  or  not  guilty  of  a  high  misdemeanor,  (or  crime,  as  the  case  may  be,)  as 
charged  in  this  article  ?"  I  have,  therefore,  in  each  case,  where  I  deemed  it  at 
all  necessary,  endeavored  to  present  the  charge  stripped  ofimmaterial  verbiage, 
in  order  to  ascertain  more  readily  and  certainly  whether  it  describes  a  misde- 
meanor or  crime. 

The  first  article  alleges  that  the  respondent  did,  unlawfully  and  in  violation 
of  the  Constitution  and  laws,  issue  an  order  in  writing  for  the  removal  of  Edwin 
M.  Stanton  from  the  office  of  Secretary  for  the  Department  of  War,  with  the 
intent  to  violate  the  act  above  referred  to,  and  with  the  further  intent,  contrary 
to  and  in  violation  of  the  provisions  of  the  said  act,  and  contrary  to  the  provis- 
ions of  the  Constitution,  and  without  the  advice  and  consent  of  the  Senate,  then 
in  session,  remove  the  said  Stanton  from  his  said  office. 

The  Constitution  is  silent  on  the  subject  of  removals  from  office,  unless  a  rule 
on  the  subject  may  be  inferred  from  the  provisions  it  contains  relating  to  offices 
and  officers.  The  only  authoritative  interpretation  of  its  meaning  in  this  rela- 
tion previous  to  the  passage  of  the  tenure-of-office  aet  is  found  in  an  act  of  Con- 
gress passed  in  1789,  and  this  concedes  to  the  President  alone  the  right  to 
remove.  The  provisions  of  the  tenure-of-office  act  must  therefore  be  examined 
in  order  to  determine  whether  what  is  charged  to  have  been  done  by  the 
respondent  was  a  violation  of  that  act  and  of  the  Constitution. 

The  plain  and  evident  intention  of  the  act  just  referred  to  is  that  no  person 
appointed  to  any  office  by  and  with  the  advice  and  consent  of  the  Senate  shall 
be  removed  therefrom,  although  he  may  be  suspended  in  certain  specified  cases, 
without  the  like  advice  and  consent.  There  is  no  question  that  Mr.  Stanton  was  so 
appointed  to  the  office  of  Secretary  of  War,  and  was  duly  qualified  to  act  therein. 
In  order  to  prevent  a  removal  from  any  such  office  the  act  provides,  in  effect, 
that  the  incumbent  shall  hold  it  until  his  successor  is  in  like  manner  appointed 
and  duly  qualified,  unless  the  time  is  limited  by  law,  and  shall  expire  before 
such  an  appointment  and  qualification.  The  proviso  in  the  first  section  does 
not,  in  my  opinion,  except  any  of  the  cabinet  officers  from  the  operation  of  the 
preceding  clause  of  the  same  section,  although,  for  the  first  time,  it  specifically 
limits  their  respective  terms.  If,  as  is  alleged,  the  proviso  leaves  it  doubtful  as 
to  the  duration  of  Mr.  Stanton's  term,  it  is,  in*  my  opinion,  certain  that  at  the  time 
the  said  order  in  writing  was  issued  his  tenure  was  protected  by  the  preceding 
clause.  In  its  very  language  he  was,  and  is  still,  "  holding  a  civil  office  to  which 
he  had  been  appointed  by  and  with  the  advice  and  consent  of  the  Senate,"  and 
the  order  in  writing  not  only  addresses  him  as  Secretary  for  the  Department 
of  War,  but  asserts  that  his  "  functions  as  such  will  terminate  on  receipt  of  that 
communication. " 

The  sixth  and  only  penal  section  of  the  act  which  refers  to  a  case  like  that 
under  consideration  provides  that  every  removal,  appointment,  or  employment 
made,  had,  or  exercised  contrary  to  the  provisions  of  that  act  shall  be  deemed, 
and  is  thereby  declared  to  be,  a  high  misdemeanor.     It  therefore  appears  that 


148  IMPEACHMENT    OF    THE    PRESIDENT. 

the  act  of  the  respondent  complained  of,  if  it  was  criminal,  must  be  obnoxious 
to  the  provisions  of  this  section.^  . 

The  charge  made  by  the  first  article  is,  that  the  respondent  did  "  issue  an 
order  in  writing  (which  is  set  out  at  full  length)  for  the  removal  of  Edwin  M. 
Stanton  from  the  office  of  Secretary  for  the  Department  of  War."  This  is  the 
whole  of  it,  so  far  as  the  acjts  as  distinguished  from  the  intentions  of  the 
respondent  are  concerned.  There  is  not  even  an  allegation  that  the  order  in 
writing  was  ever  delivered  to,  or  served  on,  Mr.  Stanton,  or  ever  directed  to  be 
so, delivered  or  served,  or  that  any  attempt  was  made  to  deliver  or  serve  it;  or, 
iu  fact,  that  Mr.  Stanton  ever  saw  or  heard  of  it.  ;S 

As  the  order  in  writing  is  neither  an  appointment  or  employment  it  must  have 
effected  a  removal,  or  have  been,  at  least,  an  attempt  to  remove,  in  order  to  con- 
stitute a  violation  of  the  act ;  but  no  removal  or  attempt  to  remove  is  charged, 
and  consequently  the  respondent  could  not  have  been  guilty  "  of  a  high  misde- 
meanor, as  charged  in  this  (first)  article."  Had  an  attempt  to  remove  been 
charged  there  was  still  no  averment  of  even  attempted  delivery  or  service  of  the 
order  in  writing.  "  To  issue,"  which  means  simply  to  send  forth,  cannot  imply 
a  delivery  or  service ;  and  if  there  is  evidence  of  a  delivery  to  be  found  in  the 
proceedings  it  cannot  be  applicable  to  this  article,  in  which  there  is  no  charge 
or  averment.  This  objection  may  seem  technical,  but  a  consideration  of  the 
whole  article  will  show  that  it  is  substantial,  and  that  a  service  or  delivery  was, 
in  fact,  necessary  to  complete  the  alleged  offence,  especially  if  it  is  observed 
that  the  order  in  writing  addressed  to  Mr.  Stanton  says,  "  Your  functions  as  such 
(Secretary  of  War)  will  terminate  upon  receipt  of  this  communication,"  and 
consequently  not  till  then.  It  is,  therefore,  evident  that  the  delivery  to  and 
receipt  by  Mr.  Stanton  of  the  order  in  writing  was  necessary  to  complete  his 
removal  from  office,  if  any  mere  writing  could  have  that  effect. 

Admitting  that  the  intents  of  the  respondent  in  issuing  the  order  in  writing 
were  precisely  as  charged,  it  may  be  questioned  whether  they,  together  with 
the  act  done,  constitute  a  high  misdemeanor.  Of  course  the  intent  alone  does 
not.  It  merely  qualifies  or  characterizes  the  act,  and  however  reprehensible  the 
former  may  be  the  latter  must  be  of  itself  unlawful.  There  is  no  clause  in  the 
act  that  forbids  or  denounces  the  mere  issue,  without  some  further  aet,  of  such 
a  paper  as  the  order  in  writing,  and  such  an  issue  could  not  be  even  an  attempt 
to  remove  from  office.  By  the  very  terms  of  the  order  any  intention  to  remove 
Mr.  Stanton  until  he  had  received  it  is  negatived,  and  there  is  no  charge  or  alle- 
gation that  he  did  receive  it. 

It  has  been  suggested  that  the  answer  of  the  respondent  to  the  first  article 
contains  confessions  which  cure  the  defects  above  indicated.  To  this  I  reply 
that  the  answer  cannot  confess  what  is  not  charged. 

The  second  article  is  based  upon  the  letter  of  authority  issued  and  delivered 
by  the  respondent  to  General  Lorenzo  Thomas.  It  charges  that  the  respondent, 
with  intent  to  violate  the  Constitution  and  the  tenure-of-office  act,  the  Senate 
being  then  in  session,  and  there  being  no  vacancy  in  the  office  of  Secretary  of 
War,  did  issue  anfl  deliver  to  the  said  Thomas  the  aforesaid  letter  of  authority, 
which  is  set  out  at  full  length.  Referring  to  some  remarks  made  above  on  the 
first  article,  it  is  plain  that  the  issue  and  delivery  of  the  letter  of  authority  can- 
.not  be  a  violation  of  the  Constitution  unless  it  is  also  a  violation  of  the  tenure- 
of-office  act,  which  is  charged.  In  order,  therefore,  to  ascertain  whether  the 
charge  made  in  the  second  article  covers  a  misdemeanor  the  act  itself  must  be 
reviewed. 

The  most  rigid  examination  of  that  act  will  fail  to  disclose  that  its  provisions 
anywhere  refer  to  an  ad  interim  appointment,  except  in  its  second  section, 
where,  in  case  of  a  suspension,  such  an  appointment  is  authorized.  The  lan- 
guage, after  stating  what  offence  or  misconduct  will  authorize  a  suspension,  is 
that  "  in  such  case,  and  in  no  other,"  "  the  President  may  suspend  such  officer, 
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and  designate  some  suitable  person  to  perform  temporarily  the  duties  of  such 
office/'  &c.  Here  the  suspension  is  the  principal  thing,  and  the' temporary 
designation  the  subordinate.  This  justifies  the  construction  that  the  words  "in 
such  case,  and  no  other,"  mean  that  only  such  cases  as  are  specified  in  the 
beginning  of  the  section,  occurring  in  a  recess  of  the  Senate,  will  authorize  sus- 
pension. They  do  not  and  cannot  mean  that  in  no  other  case  shall  there  be  a 
temporary  designation  or  appointment.  Such  a  conclusion  is  forbidden  by  the 
fact  that  temporary  designations  were,  at  the  passage  of  the  act,  and  still  are, 
authorized  by  both  law  and  custom. 

Turning  to  the  penal  sections  of  the  tenure-of-office  act  it  will  be  seen  that 
the  fifth  applies  only  to  those  who  accept,  hold,  or  exercise  any  office  or 
employment  contrary  to  the  provisions  of  that  act ;  and,  as  General  Thomas  is 
not  upon  trial,  its  further  consideration  may  be  dismissed.  If,  then,  the 
respondent  committed  a  misdemeanor  under  this  article,  the  act  or  acts  done  by 
him  must  have  been  such  as  are  described  in  the  sixth  section. 

That  section  declares  that  "  every  removal,  appointment,  or  employment 
made,  had,  or  exercised,  contrary  to  the  provisions  of  this  act,  and  the  making, 
signing,  sealing,  countersigning,  or  issuing  of  any  commission  or  letter  of 
authority,  for  or  in  respect  to  any  such  appointment  or  employment,"  shall  be  * 
deemed  a  high  misdemeanor.  Leaving  out  of  consideration  the  word  removal, 
which  is  not  involved  in  the  charge,  the  section  includes  only  appointments  and 
employments  made,  had,  or  exercised,  contrary  to  the  provisions  of  the  tenure- 
of-office  act,  and  certain  acts  relating  to  such  appointments  and  employments. 
As  the  latter  are  a  consequence  of  the  former,  and  as  if  the  former  was  legal, 
the  latter,  in  the  same  case,  would  be  legal  also ;  and,  in  fact,  there  could  be. 
no  employment  without  a  previous  appointment — the  former  may  be  considered 
as  included  in  the  latter — so  that  if  the  appointment  of  General  Thomas  was 
legal,  or  the  reverse,  his  employment  would  bear  the  same  character. 

It  may  be  fairly  questioned  whether  the  authority  conferred  on  General 
Thomas  was  in  its  nature  an  appointment,  in  the  strict  legal  sense  of  that  term. 
The  letter  set  out  in  the  article  simply  empowers  and  authorizes  him  to  act,  and 
does  not  use  the  word  appoint,  or  any  equivalent  term.  In  the  case  of  a  sus- 
pension, authorized  by  the  second  section,  it  is  not  said  that  the  President  may 
appoint,  but  that  he  may  "  designate  some  suitable  person,"  &c.  The  term 
appointment  may  be  familiarly  used  in  such  cases ;  but  what  is  questioned  is 
whether  such  is  its  proper  legal  application.  Conceding  this,  however,  it 
remains  to  inquire  whether  the  appointment  of  General  Thomas  was,  in  the 
language  of  the  penal  sections,  "contrary  to  the  provisions  of  the  act."  It  is 
very  evident  that  the  act  refers  everywhere  to  appointments  made  by  and  wMi 
the  consent  of  the  Senate,  except  in  the  second  section,  and  there  so  far  only 
as  the  same  relates  to  the  designation  of  a  person  to  act  ad  interim  in  the  *»ase 
of  a  suspension,  which  has  been  already  noticed.  It  is  very  certain  that  an 
ad  interim  appointment,  designation,  or  authorization  has  never  been  held,  or, 
so  far  as  I  am  informed,  even  supposed  to  require  the  advice  and  consent  of  the 
Senate.  It  does  not  seem,  therefore,  that  the  letter  of  authority,  as  it  is  called 
in  the  article,  is  contrary  to  the  provisions  of  the  tenure-of-office  act.  As  the 
making,  signing,  &c,  of  any  letter  of  authority,  made  penal  by  the  sixth  sec- 
tion, must  be  for  or  in  respect  to  such  an  appointment,  &c,  as  is  contrary  to 
the  provisions  of  the  act,  and  it  has  been  shown  that  the  letter  of  authority  to 
General  Thomas  did  not  relate  to  such  an  appointment,  the  issue  and  delivery 
of  it  did  not  constitute  a  misdemeanor,  as  charged  in  the  second  article. 

The  third  article  is  also  based  upon  the  letter  to  General  Thomas,  which  is 
set  forth  at  length,  but  is  not  here  called  a  letter  of  authority,  but  ap  appoint-  ■ 
meut.     It  is  not  charged  to  have  been  issued  contrary  to  the  tenure-of-office  act ; 
but  the  remarks  on  the  preceding  article  may  properly  be  referred  to  here.    The 
charge  is  that,  under  circumstances  precisely  similar  to  those  stated  in  the  second 
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article,  the  respondent  did,  without  authority  of  law,  the  Senate  being  in  session, 
appoint  one  Lorenzo  Thomas  to  be  Secretary  for  the  Department  of  War  ad 
interim,  without  the  advice  and  consent  of  the  Senate,  with  intent  to  violate  the 
Constitution,  no  vacancy  having  happened  in  the  said  office  during  the  recess  of 
the  Senate  or  existing  at  the  time. 

It  will  be  observed  that  it  is  not  charged  that  the  Secretary  was  not  tempo- 
rarily absent  from  the  office,  or  sick,  in  which  cases  the  so-called  appointment 
would  have  been  legal.  The  act  of  the  respondent  is  alleged  to  have  been  done 
without  authority  of  law,  with  intent  to  violate  the  Constitution.  If  it  can  be 
deemed  a  full  appointment  it  was  such  a  violation,  for  such  appointments  require 
the  advice  and  consent  of  the  Senate ;  but  as  the  letter,  the  only  evidence  on 
the  subject,  shows  it  to  have  been  only  ad  interim,  and  the  Constitution  makes 
no  mention  of  such  appointments,  it  does  not  appear  that  it  can  be  such  a  viola- 
tion. As  to  its  being  done  "  without  authority  of  law,"  it  can  hardly  be  intended 
to  assert  that  ev^ry  act  for  which  a  special  or  general  permission  of  law  is  not 
shown  is  unlawful  and  a  misdemeanor.  Yet  this  is  the  only  ground  on  which 
the  alleged  act  of  the  respondent  is  charged  to  be  the  latter. 

The  fourth,  fifth,  sixth,  and  seventh  articles  are  severally  based  on  an  alleged 
conspiracy  of  the  respondent  and  General  Thomas.  It  is  sufficient  to  say  as  to 
these  that  there  is  no  evidence  before  the  Senate  which  furnishes  proof  of  even 
a  technical  conspiracy. 

As  to  the  eighth  article,  it  may  be  remarked  that  the  evidence  relating  to  its 
subject  clearly  shows  that  the  ad  interim  appointment  of  General  Thomas,  or  of 
any  other  person,  would  not  have  enabled  the  respondent  "  to  control  the  dis- 
bursements of  the  moneys  appropriated  for  the  military  service  and  the  Depart- 
ment of  War"  any  further  than  he  legally  might  with  Mr.  Stanton  or  any  other 
acceptable  person  in  the  office.     This  negatives  the  alleged  criminal  intent. 

The  ninth  article  is  supported  by  evidence,  and  the  alleged  intents  may  be 
said  to  be  disproved. 

The  tenth  article  charges,  in  substance,  that  the  respondent,  designing  and 
intending  to  set  aside  the  rightful  authorities  and  powers  of  Congress,  attempts 
to  bring  Congress  and  its  several  branches  into  disgrace,  ridicule,  hatrt  d,  con- 
tempt, and  reproach;  to  impair  and  destroy  the  respect  of  the  people  for  Con- 
gress and  its  legislative  power  And  to  excite  the  odium  and  resentment  of  the 
people  against  Congress  and  the  laws  enacted  by  it ;  in  pursuance  of  such  design 
and  intent,  openly  and  publicly  made  and  delivered,  with  a  loud  voice,  certaia 
intemperate,  inflammatory,  and  scandalous  harangues,  the  particulars  of  which 
are  set  forth  in  the  three  specifications  found  in  this  article.  It  is  pleasant  to 
learn,  as  is  disclosed  at  the  end,  that  this  design  and  intent  of  the  respondent 
was  in  some  manner  frustrated,  for  it  is  there  said  that  by  means  of  the  said 
utterances,  declarations,  threats,  and  harangues,  .the  respondent  had  brought, 
not  Congress,  but  "  the  high  office  of  the  President  of  the  United  States  into 
contempt,  ridicule,  and  disgrace,  to  the  great  scandal  of  all  good  citizens." 
There  may  be  more  truth  than  poetry  in  this  ;  and  if  so,  it  is  not  the  first  case  of 
an  engineer  "  hoist  by  his  own  petard."  It  may,  nevertheless,  be  difficult  to 
determine  whether  the  ineffectual  design  and  intention,  or  the  accomplished 
result,  constitutes  the  alleged  misdemeanor. 

The  difficulty,  however,  may  be  obviated  by  remembering  that  several  of  the 
original  States,  almost  as  a  condition  of  their  respective  ratifications  of  the  Con- 
stitution, insisted  that  certain  amendments  of  that  instrument  should  be  adopted 
which,  as  to  the  most  of  them,  was  speedily  done.  The  first  provides  that 
"  Congress  shall  make  no  law  abridging  the  freedom  of  speech."  This  remains 
in  the  Constitution,  and  is  unquestionably  of  universal  application.  It  seems, 
therefore,  that  no  such  midemeanor  as  is  charged  in  this  article  can  be  commit- 
ted in  this  country.  ^ 

The  eleventh   article  alleges  in  substance  that  the  respondent,  by  public 
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speed),  declared  and  affirmed  that  the  39th  Congress  was  not  a  constitutional 
Congress,  authorized  to  exercise  legislative  power,  but  a  Congress  of  only  part 
of  the  States,  thereby  denying  and  intending  to  deny  that  its  legislation  was 
valid  or  obligatory  upon  him,  except  in  so  far  as  he  saw  fit  to  approve  the  same, 
and  also  thereby  denying  and  intending  to  deny  the  power  of  the  said  39th 
Congress  to  propose  amendments  to  the  Constitution  of  the  United  States. 

I  do  not  perceive  or  admit  that  these  alleged  intentions  are  proved,  and  in  my 
remarks  on  the  preceding  article  have  expressed  the  opinion  that  declarations 
and  affirmations  made  by  public  speech  cannot  constitute  a  criminal  offence. 
This,  however,  is  of  little  importance,  as  the  whole  is  merely  introductory,  and 
does  not  constitute  or  greatly,  if  at  all,  affect  the  charge  which  follows,  on  which 
the  judgment  of  ^;he  Senate  must  be  predicated. 

Giving  to  the  language  used  its  ordinary  meaning  and  construction,  it  is  some- 
what difficult  to  state  the  charge  with  entire  certainty,  as  when  stated  it  will  be 
seen  to  involve  the  apparent  anomaly  of  asserting  that  the  respondent  attempted 
to  prevent  the  execution  of  an  act  of  Congress  by  attempting  to  prevent  the 
execution  of  two  other  acts  of  Congress,  or  rather  by  devising  and  contriving, 
and  attempting  to  devise  and  contrive,  means  so  to  do.  But  1  will  endeavor  to 
state  in  terms  what  the  charge  is,  as  it  appears  to  me,  after  a  careful  and  critical 
examination  of  the  language  used. 

The  charge,  in  effect,  is  that,  in  pursuance  of  the  said  declaration,  the  respond- 
ent did  unlawfully,  arid  in  disregard  of  the  requirements  of  the  Constitution, 
that  he  should  take  care  that  the  laws  be  faithfully  executed,  attempt  to  prevent 
the  execution  of  the  tenure  of-office  act  by  unlawfully  devising  and  contriving, 
and  attempting  to  devise  and  contrive,  means  by  which  he  should  prevent  Mr. 
Stanton  from  forthwith  resuming  the  functions  of  his  office,  notwithstanding  the 
refusal  of  the  Senate  to  concur  in  his  suspension ;  and  also  attempted  to  pre- 
vent the  execution  of  the  said  act  by  further  unlawfully  devising  and  contriving, 
and  attempting  to  devise  and  contrive,  means  to  prevent  the  execution  of  the 
army  appropriation  act  of  18G7,  and  also  to  prevent  the  execution  of  the  recon- 
struction act  of  the  2d  of  March,  in  the  same  year. 

As  there  is  no  specification  of  any  "means"  so  devised  and  contrived,  and  no 
sufficient  proof  .of  any  attempt  to  interfere  with  the  execution  of  the  two  last- 
mentioned  acts,  their  further  consideration  may  be  dismissed.  The  only  specific 
charge  remaining  is  the  devising  and  contriving,  and  attempting  to  devise  and 
contrive,  means  by  which  he  should  prevent  Mr.  Stanton  resuming  his  office 
under  the  circumstances  stated  ;  and,  in  fact,  as  the  attempting  to  attempt  to 
commit  a  misdemeanor  is  rather  too  remote  to  be  in  itself  a  misdemeanor,  the 
naked  charge  is  that  the  respondent  attempted  to  prevent  the  execution  of  the 
tenure-of-office  act  by  devising  and  contriving  means,  which  are  nowhere  specified 
or  described,  by  which  he  should  prevent  Mr.  Stanton  from  forthwith  resuming 
the  functions  of  his  office.  The  proof  of  this  charge  rests  wholly  upon  the 
respondent's  correspondence  with  General  Grant,  which  is  in  evidence,  and  by 
w7hich  it  appears  that  the  respondent  endeavored  to  induce  the  General,  at  a  time 
previous  to  the  correspondence,  but  while  that  officer  was  authorized  to  perform, 
and  was  performing,  the  duties  of  Secretary  of  War  ad  interim,to  keep  posses- 
sion of  that  office,  and  thereby  prevent  Mr.  Stanton's  resumption  of  it,  or  to 
surrender  it  in  time  to  permit  the  induction  of  a  successor  for  that  purpose. 

This  evidence,  as  far  as  it  goes,  is  sufficiently  explicit,  but  it  remains  to  be 
determined  whether  the  respondent  is,  in  the  words  of  the  question  to  be  pro- 
posed to  every  senator,  and  to  be  answered  by  him  under  the  oath  be  has  taken, 
"guilty  or  not  guilty  of  a  high  misdemeanor,  as  charged  in  this  article."  It  is, 
m  therefore,  necessary  to  consider  whether  the  charge  it  contains  described  a  high 
misdemeanor;  and,  if  so,*whether  the  respondent  is  guilty  as  charged. 

There  can  be  no  doubt  that  an  actual  prevention  of  the  execution  of  a  law  by 
one  whose  duty  it  is  to  take  care  that  the  laws  be  faithfully  executed  is  a  mis- 
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demeanor,  and  it  may  be  conceded  that  an  attempted  prevention  by  such  a  per- 
son is  also  a  misdemeanor  ;  but  it  may  be  doubted  whether  merely  devising  and 
contriving  means  by  which  such  prevention  might  be  effected  is  an  attempt  to 
commit  the  act  which  constitutes  the  offence.  "Devising"  is  simply  a  mental 
operation,  and  while  "  contriving  "  may  have  a  broader  signification,  the  connec- 
tion in  which  it  is  used  here  seems  to  restrict  it.  Even  with  the  light  thrown 
upon  these  words  by  the  evidence,  as  above  cited,  they  appear  to  imply  nothing 
more  than  an  intention  to  effect  the  alleged  prevention.  An  intention,  not  fol- 
lowed by  any  act,  cannot  constitute  an  attempt  to  commit  a  misdemeanor,  and 
the  question  to  be  proposed  must  be  answered  negatively. 

It  may  be  remarked  that  the  evidence  further  discloses  that  the  object  of  the 
respondent  in  his  proposal  to  General  Grant  was  to  compel  j^r.  Stanton  to  in- 
stitute legal  proceedings,,  by  which  his  right  to  the  office,  denied  by  the  respond- 
ent, could  be  tested.  This  would  not  have  justified  the  alleged  attempt  had 
it  been  actually  made,  but  it  would  have  qualified  the  intention,  by  showing 
that  the  object  was  not  primarily  to  violate  the  kw,  and  thus  have  at  least 
tended  to  diminish  the  criminality  involved  in  the  illegal  act. 


Opinion  of  Mr.  Senator  Stewart: 

A  brief  examination  of  the  law  will  determine  the  character  of  the  President's 
conduct  in  removing  Stanton  and  appointing  Thomas  ad  interim.  The  act 
to  regulate  the  tenure  of  certain  civil  offices  supercedes  all  former  legislation 
on  the  questions  involved  in  that  removal  and  appointment.  The  6th  section 
of  the  act  declares  :  . 

"That  every  removal,  appointment,  or  employment  made,  had,  or  exercised  contrary  to  the 
provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  of  any 
commission  or  letter  of  authority  tor  or  in  respect  to  any  such  appointment  or  employment, 
shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  and,  upon  trial  and  con- 
viction thereof,  every  person  guilty  thereof  shall  be  punished  by  a  fine  not  exceeding  ten 
thousand  dollars,  or  by  imprisonment  not  exceeding  five  years,  or  both  said  punishments,  in 
the  discretion  of  the  courts." 

The  same  penalties  are  imposed  for  issuing  orders  or  giving  letters  of  author- 
ity for  or  in  respect  to  removals  and  appointments  which  are  prohibited  by  law 
that  are  imposed  in  cases  of  actual  removals  and  appointments.  It  matters  not 
whether  Stanton  was  actually  removed  or  Thomas  actually  appointed  ad  interim, 
the  issuance  of  the  order  for  the  removal  and  the  giving  the  letter  of  authority 
to  Thomas  are  admitted.  If  the  power  was  wanting  either  to  remove  Stanton 
or  to  appoint  Thomas,  the  President  is  guilty  of  a  high  misdemeanor,  on  the 
admitted  facts.  The  questions,  then,  to  be  determined  are,  was  the  removal  of 
Stanton  and  the  appointment  or  employment  of  Thomas,  or  either  of  them, 
unlawful  ?    The  body  of  the  first  section  declares : 

*.*  That  every  person  holding  any  civil  office  to  which  he  has  been  appointed  by  and  with  tho 
advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to  any 
such  office  and  shall  become  duly  qualified  to  act  therein,  is,  and  shall  be,*  entitled  to  hold 
such  office  uniil  a  successor  shall  have  been  in  like -manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided.'' 

This  language,  if  unqualified  by  any  other  provisions  of  the  act,  would  extend 
the  t<  rm  of  all  officers  therein  described  (including  Mr.  Stanton,  Secretary  of 
War,)  until  a  removal  by  the  appointment  and  qualification  of  a  successor  as 
therein  provided*  It  also  prescribes  the  manner  in  which  remo\*als  and  appoint- 
ments may  be  effected,  and  prohibits  all  other  modes  of  removals  and  appoint- 
ments. The  term  of  office  and  the  mode  of  vacating  and  filling  office  are  the 
three  distinct  propositions  of  the  body  of  the  first  section  of  the  act.  There  f 
must  be  no  departure  from  these  propositions,  except  as  therein  (that  is,  in  that 
act,)  otherwise  provided.  All  former  acts  of  Congress  providing  a  d.ffereut 
term  or  a  different  mode  of  appointment  or  removal  are  by  this  section  repealed 
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Any  practice  of  the  government  inconsistent  with-  the  provisions  of  this  law  is 
prohibited.  This  dispenses  with  the  necessity  of  examining  former  acts  or 
former  practice  concerning  any  matter  within  the  scope  and  meaning  of  this 
section.  There  can  be  no  qualification  to  this  language  not  found  in  the  act 
itself.  It  does  not  read,  except  as  the  practice  of  the  government  or  former  acts 
of  Congress  may  prescribe,  but  it  does  read,  except  as  herein  otherwise  pro- 
vided. Can  the  legislative  will,  in  repealing  former  acts  or  changing  existing 
practice,  be  more  clearly  expressed  than  to  declare  a  rule  and  also  to  declare 
that  it  shall  be  the  only  rule  1  The  body  of  the  first  section  clearly  prohibited 
the  removal  of  Stanton  and  the  appointment  of  Thomas  ad  interim.  If  these 
acts  were  not  in  violation  of  law,  it  was  because  they  were  authorized  by  other 
provisions  in  the  act  itself.  The  interpretation  of  the  act,  then,  so  far  as  it 
effects  the  President,  depends  upon  the  question,  what  is  therein  otherwise  pro- 
vided ?  Is  it  therein  provided  that  he  may  do  the  acts  complained  of?  If  so, 
he  obeyed  the  law ;  if  not,  he  violated  it.  The  limitations  or  exceptions  upon 
the  first  section  are  four.  One  relates  to  removals,  one  to  appointments,  and 
two  relate  to  the  term  of  office.  The  former  are  contained  in  the  second  section, 
and  the  latter  are  found  in  the  fourth  section  and  the  proviso  to  the  first.  The 
second  section  reads  as  follows : 

"  That  when  any  officer  appointed  as  aforesaid, excepting  judges  of  the  United  States  courts, 
shall  during  a  recess  of  the  Senate,  be  shown,  by  evidence  satisfactory  to  the  President,  to  bo 
guilty  of  misconduct  in  office,  or  crime,  or  for  any  reason  shall  become  incapable  or  legally 
disqualified  to  perform  its  duties,  in  such  case,  and  in  no  other,  the  President  may  suspend 
such  officer  and  designate  some  suitable  person  to  perform  temporarily  the  duties  of  such 
office  until  the  next  meetiug  of  the  Senate,  and  until  the  case  shall  be  acted  upon  by  the 
Senate,  and  such  person  so  designated  shall  take  the  oaths  and  give  the  bonds  required  by 
law,  to  be  taken  and  given  by  the  person  duly  appointed  to  fill  such  office,  and  in  such  case 
it  shall  be  the  duty  of  the  President  within,  twenty  days  after  the  first  day  of  such  next  meet- 
ing of  the  Senate,  to  report  to  the  Senate  such  suspension,  with  the  evidence  and  reasons  for 
his  action  in  the  case,  and  the  name  of  the  person  so  designated  to  perform  the  duties  of  such 
office.  And  if  the  Senate  shall  concur  in  such  suspension  and  advise  and  consent  to  the 
removal  of  such  officer,  they  shall  so  certify  to  the  President,  who  may  thereupon  remove 
such  officer,  and  by  and  with  the  advice  and  consent  of  the  Senate,  appoint  another  person 
to  such  office.  But  if  the  Senate  shall  refuse  to  concur  in  such  suspension,  such  officer  so 
suspended  shall  forthwith  resume  the  functions  of  his  office,  and  the  powers  of  the  person  so 
performing  its  duties  in  his  stead  shall  cease,  and  the  official  salary  and  emoluments  of  such 
officer,  shall,  during  such  suspension,  belong  to  the  person  so  performing  the  duties  thereof, 
and  not  to  the  officer  so  suspended." 

The  emphatic  language  is  "  in  such  case  and  no  other'1  the  President  may  sus- 
pend and  desigoate  a  person  to  perform  the  duties  of  said  office  temporarily. 
This  suspension  and  temporary  appointment  limit  two  of  tine  general  propositions 
in  the  first  section,  first,  a  temporary  removal  may  be  made  by  the  President 
alone  at  the  times  and  in  the  cases  therein  provided,  but  in  no  other.  This 
limits  the  first  section  so  that  in  substance  the  act  declares  that  no  person  now 
in  office,  or  who  may  hereafter  be  in  office  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  be  removed  by  the  President  alone  without  the  advice  and 
consent  of  the  Senate  to  the  appointment  of  a  successor,  except  in  recess  of  the 
Senate,  when  the  President  may  suspend  for  the  causes  set  forth  in  the  second 
section  of  this  act,  and  in  no  other  case  whatever.  The  other  general  proposi- 
tion of  the  first  section  which  is  limited  by  the  second  section  relates  to  appoint- 
ments. 

Upon  the  question  of  appointment,  to  an  office  held  by  another,  the  first 
and  second  sections  contain  all  existing  statutory  regulations.  The  substance 
of  these  two  sections  bearing  upon  the  question  under  consideration  is,  that  no 
person  shall  be  appointed  by  the  President  alone,  to  an  office  where  there  is 
no  vacancy,  and  which  office  is,  by  law,  to  be  filled  by  and  with  the  advice 
and  consent  of  the  Senate,  without  such  advice  and  consent  except  in  cases 
of  suspension  in  the  recess  of  the  Senate  arising  under  the  provisions  of 
the  second  section  of  this  act,  and  in  such  case  and  no  other  the  President  may 
make  temporary  appointment,  as  therein  provided.  The  temporary  suspension  and 
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appointment  are  limitations  upon  the  positive  language  of  the  first  section,  and  are 
qualifications  therein  otherwise  provided,  and  the  only  qualifications  anywhere 
appearing  in  the  act  to  the  general  rule  requiring  the  advice  and  consent  of  the 
Senate  to  an  appointment,  and  prohibiting  all  removals,  except  through  such 
appointment.  It  is  true  the  removal  is  not  complete,  but  it  is  thefirst  step  towards 
it,  and  is  an  actual  suspension  from  office  without  the  advice  and  consent  of  the 
Senate  to  the  appointment  of  a  successor,  and  it  is  also  true  that  the  appointment 
is  only  temporary,  but  the  appointee,  contrary  to  the  provisions  of  the  first  sec- 
tion, enters  upon  the  discharge  of  the  duties  of  the  office  without  any  action  of 
the  Senate. 

This  is  all  the  statutory  law  which  bears  upon  the  question  under  considera- 
tion, namely  the  removal  of  Stanton  and  the  appointment  of  Thomas  ad  interim, 
and  it  positively  prohibits  that  removal  and  appointment  by  the  President  alone. 
The  President  recognized  the  binding  force  of  this  law  in  the  suspension  of 
Stanton  and  appointment  of  General  Grant  ad  interim,  and  in  several  other 
cases,  and  his  subsequent  disregard  of  its  plain  provisions  cannot  be  pleaded  as 
an  inadyertance.  The  two  other  exceptions  to  the  first  section  do  not  relate  to 
the  mode  of  vacating  or  filling  office,  which  is  the  subject  of  inquiry,  but  to  the 
term  of  office.  The  only  reason  for  an  examination  of  these  exceptions  iu  this 
connection  is  to  exclude  any  inference  that  provision  is  made  in  the  act  either 
for  removing  Stanton  or  appointing  Thomas  ad  interim. 

The  fourth  section  reads  as  follows  : 

"  Tbat  nothing  in  this  act  contained  shall  be  construed  to  extend  the  term  of  any  office  the 
duration  of  which  is  limited  by  law." 

This  section  leaves  unchanged  the  term  of  office  as  fixed  by  law,  notwith- 
standing the  general  language  of  the  first  section  that  such  term  shall  extend 
until  the  appointment  and  qualification  of  a  successor.  The  proviso  contains 
the  other  limitation  and  relates  to  the  term  of  certain  designated  offices,  but 
contains  no  exception  to  the  general  rule  as  to  removals  or  appointments.  The 
language  is  "  Provided,  That  the  Secretary  of  State,  of  the  Treasury,  of  War, 
of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney 
General  shall  hold  their  offices  respectively  for  and  during  the  term  of  the 
President  by  whom  they  may  have  been  appointed,  and  for  one  month  there- 
after, subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate." 
Nothing  is  more  certain  than  that  this  proviso  is  silent,  both  as  to  removals  and 
appointments  by  the  President  alone.  The  proviso  fixes  a  limit  on  the  term  of 
the  offices  therein  named,  but  makes  no  other  exception.  If  it  be  contended  that 
the  language  is  obscured,  how  does  that  obscurity  help  the  President,  for  no  possible 
construction  can  make  it  confer  the  authority  to  do  what  is  prohibited  in  the  body 
of  the  section,  namely,  to  remove  an  officer  and  appoint  another  to  fill  his  place 
ad  interim  without  the  advice  and  consent  of  the  Senate.  When  the  President 
found  that  he  was  prohibited  from  removing,  suspending,  or  appointing,  except 
as  in  said  act  provided,  it  was  enough  for  him  to  know  that  nothing  in  the  act 
authorized  him  to  remove  Stanton  and  appoint  Thomas  ad  interim.  Stanton's 
appointment  was  for  an  indefinite  term,  and  he  was  still  in  office  on  the  21st  day 
of  February,  1868.  It  makes  no  difference  what  his  term  of  office  was  or  by 
whom  appointed.  The  mode  adopted  to  put  him  out  was  prohibited.  There  is 
no  reason,  in  view  of  the  conduct  of  the  parties  or  the  language  of  the  law,  to 
support  the  suggestion  that  the  law  was  retroactive  and  operated  to  terminate 
Stanton's  office  one  month  after  Johnson  became  President.  Such  a  construc- 
tion would  not  only  be  inconsistent  with  the  whole  conduct  of  the  President- 
in  recognizing  Stanton  as  Secretary  of  War,  but  would  be  in  violation  of  the 
well-established  rule  of  statutory  construction  that  no  law  shall  have  a  retro- 
active effect,  unless  the  will  of  the  law  making  power  be  so  clearly  expressed 
as  to  be  wholly  inconsistent  with  any  other  interpretation.  This  law,  without 
any  violation  of  language  or  principles  of  construction,  applies  to  the  present 
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and  to  the  future,  and  was  s*o  understood,  until  it  became  important  to  change  or 
pervert  its  obvious  meaning. 

The  President  understood  the  law  on  the  2d  of  March,  1867,  when  he  sent 
his  veto  message  to  Congress.     (Pnge  38  of  Record.) 

He  says  in  that  message,  "  In  effect  the  bill  provides  that  the  President  shall 
not  remove  from  their  places  any  of  the  civil  officers  whose  terms  of  service  are 
not  limited  by  law  without  the  advice  and  consent  of  the  Senate  of  the  United 
States."  Then  it  included  any  civil  officers  whatever.  Now  it  includes  some 
and  excludes  others.  . 

I  am  aware  that  a  constitutional  question  has  been  raised  upon  the  denial  of 
the  right  of  the  President  to  remove  from  office,  which  I  need  not  discuss  after 
the  repeated  votei  of  the  Senate  affirming  the  constitutional  validity  of  such  a 
law.  But  no  one  has  contended  or  will  contend  that  the  President  could  make 
any  appointment  for  any  temporary  purpose  whatever,  without  the  authority  of 
law,  and  he  certainly  cannot  do  so  against  a  plain  statute.  The  issuance  of  the 
letter  of  authority  for  the  appointment  or  employment  of  Thomas  is  expressly 
declared  to  be  a  misdemeanor.  It  is  no  answer  to  the  admitted  constitutional 
power  of  Congress  to  pass  the  law  to  say  that  cases  might  arise  in  which  it 
might  be  inconvenient  if  the  President  were  deprived  of  the  right  to  fill  tempo- 
rary vacancies.  That  would  be  a  matter  for  the  legislative  department  to  decide, 
and  besides  no  such  case  had  arisen  when  Thomas  was  appointed  or  employed, 
but  on  the  contrary  Mr.  Stanton  was  in  office  and  fully  qualified  to  discharge 
the  duties  of  the  Department  of  War.  It  is  no  excuse  for  violating  a  law  to 
say  that  cases  may  arise  when  the  law  would  work  inconveniences  particularly 
when  no  inconvenience  exists  in  the  given  case.  No  precedent  has  been  found 
in  the  history  of  the  government  for  the  removal  of  Stanton  and  the  appoint- 
ment of  Thomas  ad  interim.  They  are  in  direct  violation  of  the  Constitution 
and  cannot  be  justified  or  excused  by  practice,  if  such  practice  has  existed. 

Usurpation  is  not  to  be  tolerated  against  the  express  provisions  of  written 
law  and  against  the  protest  of  the  Senate  after  mature  consideration.  I  regard 
the  removal  of  Stanton  and  the  appointment  of  Thomas  as  parts  of  the  same 
transaction.  The  two  acts  taken  together  in  defiance  of  law  and  the  decision 
of  the  Senate,  constitute  a  bold  and  deliberate  attempt  to  dispense  with  the  pro- 
vision of  the  Constitution  which  makes  the  advice  and  consent  of  the  Senate 
necessary  to  the  appointment  to  office.  For  if  the  President  can  remove  the 
Secretary  of  War  and  appoint  a  person  ad  interim  to  fill  the  place,  the  advice 
and  consent  of  the  Senate  are  tf  no  consequence.  This  would  authorize  him 
to  remove  all  executive  officers,  civil  and  military,  and  put  persons  into  these 
offices  suitable  to  his  purposes,  who  might  remain  in  office  indefinitely.  He 
might  or  he  might  not  nominate  to  the  Senate.  If  he  should  condescend  to  do 
so  he  might  nominate  the  persons  holding  ad  interim,  and  the  Senate  could  only 
choose  whether  it  would  confirm  the  nominees  or  let  the  same  persons  continue 
ad  interim.  The  Senate  could  in  that  case  choose  as  to  the  character  of  the 
commissions,  but  would  have  no  voice  as  to  the  .character  of  the  officers.  But 
suppose  the  President  should  nominate  different  persons  from  the  ad  interim 
appointees,  which  persons  would  of  course  be  also  the  choice  of  the  Executive, 
and  in  that  event  the  Senate  might  confirm  or  allow  the  ad  interim  officers  to 
continue  to  discharge  the  duties  of  the  respective  offices.  In  that  case  the 
Senate  would  have  the  poor  privilege  of  choosing  between  two  instruments  of 
the  President.  If  this  can  be  done  in  the  case  of  the  Secretary  of  War,  it  can 
be  done  in  all  cases  of  executive  offices,  civil  and  military.  The  whole  power 
of  the  government  would  then  be  in  the  hands  of  one  man.  He  could  then 
have  his  tools  in  all  the  offices  through  whom  alone  the  civil  and  military  power 
of  the  United  States  could  be  exercised.  To  acquit  Andrew  Johnson  is  to 
affirm  this  power  in  the  present  and  all  future  presidents. 

The  motives  of  the  President  in  deliberately  violating  law  cannot  be  consid- 
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ered.  Such  a  defence  might  be  set  up  in  every  criminal  case.  He  does  not  claim 
that  hedid  not  intend  to  issue  the  order  for  the  removal  of  Stanton  and  issue  the  letter 
for  the  appointment  of  Thomas  ad  interim.  If  either  of  these  acts  was  a  mis- 
demeanor, he  int<  nded  to  commit  a  misdemeauor  The  question  of  intention  or 
motive  can  only  He  material  where  doubt  exists  as  to  voluntary  or  deliberate 
character  of  the  offence.  My  conclusion  is  that  the  President  deliberately  vio- 
lated the  law  both  in  issuing  the  order  for  the  removal  of  Stanton  and  in  giving 
the  letter  of  authority  to  Thomas,  and  that  all  the  articles  involving  a  charge 
of  either  of  thoKe  acts  ought  to  be  sustained  if  we  desire  to  preserve  the  just 
balance  of  the  co-ordinate  departments  of  the  government  and  vindicate  the 
authority  of  law. 


Opinion  of  Mr.  Senator  Davis. 

The  subject  of  impeachment  is  provided  for  in  the  Constitution  by  several 
clauses,  which  I  will  quote: 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment. 

The  Senate  shall  have  the  sole  power  to  trj  all  impeachments.  When  sitting*  for  that  pur- 
pose they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  UniteH  States  is  tried 
the  Chief  Justice  shall  preside ;  and  no  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  members  present. 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other  hig$i  crimes  and 
misdemeanors 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office  and 
disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United  States  ; 
but  the  party  convicted  shall,  nevertheless,  be  liable  and  subject  to  indictment,  trial,  judg- 
ment, and  punishment  according  to  law. 

Our  system  of  impeachment  has  not  been  transferred  from  any  other  govern- 
ment, nor  was  its  organization  confided  to  Congress ;  but  the  cautious  statesmen 
who  founded  our  government  incorporated  it  in  ancfr  built  it. up  as  part  of  the 
Constitution  itself.  They  enumerated  its  essential  features  and  made  it  sui gen- 
eris. 1.  No  person  but  civil  officers  of  the  United  States  are  subject  to  impeach- 
ment. 2.  The  Senate  is  constituted  the  court  of  impeachment.  3.  The  Chief 
Justice  of  the  United  States  is  to  preside  over  the  court  when  the  President  is 
under  trial,  and  the  Vice-President  or  President  pro  tempore  of  the  Senate  in 
all  other  cases.  4  No  conviction  can  take  place  unless  two-thirds  of  the  sena- 
tors present  concur.  5.  No  impeachment  can  be  made  but  for  treason,  bribery, 
or  other  high  crimes  and  misdemeanors  against  the  United  States.  6.  Judg- 
ment of  impeachment  cannot  extend  to  death  or  other  corporal  punishment,  or 
line  or  imprisonment;  but  is  restricted  to  removal  from  and  disqualification  to 
hold  office;  but  the  party  convicted,  nevertheless,  to  be  liable  and  subject  to 
indictment,  trial,  judgment,  and  punishment  according  to  law.  The  offenders, 
offences,  court,  and  punishmentare  all  distinctly  impressed  with  political  features. 

But  the  prosecution  has  assumed  two  strange  and  untenable  positions  in  the 
course  of  this  trial.  1.  That  the  Senate,  in  the  performance  of  the  present  most 
important  office  and  duty,  is  not  a  court.  It  is  certainly  not  a  legislative  body, 
nor  exercising  legislative  powers ;  it  is  not  an  advisory  council  connected  in  a 
common  function  with  the  President.  What,  then,  is  it?  Most  of  the  States 
had  previously  to  the  formation  of  the  Constitution  organized  their  several  tri- 
bunals to  try  cases  of  impeachment,  and  by  some  they  had  been  denominated 
courts  of  impeachment,  and  all  had  invested  them  with  the  powers  and  attributes 
of  courts.  They  were  universally  held  to  be  courts.  The  Constitution  invests 
the  Senate  with  the  sole  power  to  try  all  impeachments.  To  try  is  to  examine 
a  case  judicially  by  the  rules  of  law,  and  to  apply  them  to  the  legal  evidence 
taken  in  the  trial,  and  to  render  the  judgment  bl  the  law  upon  the  claims  of  the 
parties  according  to  the  evidence.     The  phrases  "to  try,"  "  tried,"  "convicted," 
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"conviction,"  -and  "judgment"  are  all  used  in  the  Constitution  in  connection 
with  impeachment  and  the  .proceedings  in  it.  Those  words,  in  connection  with 
their  context,  establish,  organize,  and  describe  a  court ;  and  as  applied  to  the 
Senate  necessarily  constitute  it  a  court  with  jurisdiction  to  try  all  cases  of 
impeachment. 

The  Senate  now  and  for  this  occasion  is  a  court  of  impeachment  for  the  trial 
ef  the  President  of  the  United  States,  and,  like  all  other  courts,  is  bound  by  the 
law  and  the  evidence  properly  applicable  to  the  case. 

The  other  novel  position  of  the  prosecution — that  on  this  trial  the  Senate  "  is 
a  law  to  itself" — is  still  more  extraordinary.  The  power  conferred  by  the  Con- 
stitution on  the  Senate  when  trying  impeachment  is  limited  and  wholly  judicial, 
and  the  idea  of  combining  with  it  any  legislative  power  whatever  is  not  only 
without  any  warrant,  but  is  in  direct  hostility  to  the  fundamental  principle  of 
our  government,  which  separates  and  makes  naturally  impassable  all  its  legisla- 
tive and  judicial  power.  But  the  position  that  the  Senate,  when  trying  an 
impeachment,  is  "  a  law  to  itself,"  is  bound  by  no  law,  may  decide  the  case  as 
it  wills,  is  illimitable  and  absolute  in  the  performance  of  special,  restricted,  judi- 
cial functions  in  a  limited  government,  is  revoltingly  absurd.  On  the  trial  of 
any  impeachment  the  Senate  has  no  more  authority  to  make  or  disregard  law 
than  it  has  to  make  or  disregard  facts;  and  it  would  be  as  legitimate  and  proper 
and  decorous  for  the  managers,  in  relation  to  the  evidence  in  this  case,  to 
announce  to  the  Senate,  "  You  are  witnesses  to  yourselves,"  as  "  You  are  a  law 
to  yourselves."  No  court  has  any  right  or  pewer  to  make  or  disregard  either 
law  or  evidence  in  the  trial  of  any  case;  and  a  court  which  would  act  upon  and 
avow  that  rule  of  conduct  would  be  execrated  by  mankind.  There  is  a  particu- 
lar and  emphatic  contrary  obligation  on  this  couit,  for  each  one  of  its  members 
has  individually  made  a  solemn  appeal  to  God  "  that  in  all  things  appertaining 
to  the  trial  of  the  impeachment  of  Andrew  Johnson,  President  of  the  United 
States,  now  pending,  he  will  do  impartial  justice  according  to  the  Constitution 
and  the  laws." 

One  of  the  leading  and  inflexible  laws  which  bind  this  court  is  embodied  in 
the  Constitution  in  these  words  : 

No  person  shall  be  removed  from  office  but  on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 

That  is  the  category  of  all  impeachable  offences,  and  they  must  be  acts 
declared  by  the  law  of  the  United  States  to  be  treason  or  bribery,  or  some  other 
offence  which  it  denominates  a  "  high  crime  or  misdemeanor."  The  laws  which 
define  impeachable  offences  may  be  the  Constitution,  or  acts  of  Congress,  or  the 
common  law,  or  some  other  code,  if  adopted  either  by  the  Constitution  or  act  of 
Congress*  No  common-law  offence,  as  such  merely,  can  sustain  the  impeach- 
ment of  any  officer ;  but  to  have  that  authority  it  must  have  become  a  part  of 
the  law  of  the  United  States  by  being  adopted  by  the  Constitution  or  some  act 
of  Congress,  and  would  have  operation  and  effect  only  to  the  extent  that  it  was 
consistent  with  the  provisions,  principles,  and  general  spirit  of  the  Constitution. 

No  respectable  authority  has  ever  maintained  that  all  offences  merely  against 
the  common  law,  or  merely  against  public  morals  or  decency,  were  impeachable 
under  our  Constitution.  Story  has  argued,  in  support  of  the  position,  that  some 
offences  against  the  common  law,  and  not  made  so  by  act  of  Congress,  are 
impeachable ;  but  he  states  his  premises  so  generally  and  vaguely,  that  it  is 
impossible  to  obtain  a  full  and  clear  comprehension  of  his  meaning.  He 
neither  asserts  the  broad  proposition  that  all  common-law  offences  are  impeach- 
able, nor  does  he  attempt  to  define  or  describe  generally  those  that  are,  but  con- 
tents himself  with  the  position,  vaguely  and  hesitatingly  taken  and  maintained, 
that  there  are  common-law  offences  which  are  offences  against  the  United  States 
and  which  are  impeachable ;  but  how  or  where,  or  by  what  language  of  the  Con- 
stitution or  law  of  Congress,  they  become  offences  against  the  United  States  he 
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does  not  attempt  to  show.  But  he  distinctly  admits  that  to  be  impeachable  the 
offence  must  be  against  the  United  States. 

The  idea  of  prosecuting  and  punishing  an  act  as  an  offence  which  no  law  has 
made  an  offence,  all  must  reject.  Treason,  bribery,  high  crimes  and  misde- 
?ncanors  are  technical  terms,  found  in  the  common  law,  and  that  express  certain 
classes  of  offences ;  but  the  common  law,  in  whole  or  part,  is  not  necessarily  or 
per  se  the  law  of  the  United  States,  and  to  become  so  must  be  adopted  by  the 
Constitution  or  an  act  of  Congress,  and  not  otherwise.  There  is  no  provision 
or  words  in  the  Constitution  which  expressly  or  by  implication  adopts  the  com- 
mon law.  When  it  was  before  the  conventions  of  the  States  on  the  question  of 
their  ratification  of  it,  that  it  did  not  adopt  the  common  law  was  frequently  and 
strenuously  objected  to,  especially  in  the  convention  of  Virginia;  and  no  one 
denied  the  truth  of  that  position.  The  courts,  federal  and  State,  and  the  pro- 
fession generally,  have,  up  to  the  present  time,  held  that  there  is  no  adoption  of 
the  common  law  by  the  Constitution  of  the  United  States,  and  there  never  has 
been  any  by  act  of  Congress. 

But  this  precise  question  has  been  decided  by  the  Supreme  Court  in  the  neg- 
ative, and  more  than  once.  Hudson  &  Goodwin  were  indicted  under  the  com- 
mon law,  in  the  circuit  court  of  the  district  of  Connecticut,  for  a  libel  against  the 
government  of  the  United  States ;  and  the  case  was  taken  up  to  the  Su'prerae 
Court,  which  decided  without  any  announced  difference  of  opinion  among  its 
members,  and  with  the  full  approbation  of  Pinckney,  Attorney  General,  that  the 
courts  of  the  United  States  have  no  common  law  jurisdiction  in  cases  of  libel  or 
any  other  crimes  against  the  United  States;  but  that,  by  the  principles  of  general 
law,  they  have  the  power  to  fine  for  contempt,  to  imprison  for  contumacy,  and  to 
enforce  the  observance  of  their  orders,  &c;  that  the  legislative  authority  of  the 
Union  must  first  make  an  act  a  crime,  affix  a  punishment  to  it,  and  declare  the 
court  that  shall  have  jurisdiction.  (7  Cranch,  32.)  The  court,  in  the  case  of 
the  United  States  vs.  Coolidge,  (1  Wharton,  415,)  being  an  indictment  under 
the  common  law,  for  rescuing  a  prize  at  sea,  recognized  the  authority  of  the  pre- 
vious case,  and  dismissed  the  indictment.  Judge  Story  sat  in  both  cases,  and 
was  the  only  judge  who  expressed  a  dissent  in  the  latter  case  from  the  ruling  of 
that  court. 

The  common  law,  in  whole  or  part,  has  been,  adopted  by  the  constitutions  or 
statutes  of  most  of  the  States ;  but  in  Louisiana  it  has  never  been  made  to  super- 
sede the  civil  law,  nor  the  Partidas  in  Florida.  The  courts  of  the  United  States 
recognize  and  adopt,  not  the  criminal,  but  the  civil  portion  of  the  common  law, 
generally  to  the  extent  to  which  it  has  been  appropriated  by  a  State,  in  all  cases 
arising  in  that  State  within  their  jurisdiction  ;  but  not  as  the  common  law,  nor  as 
the  law  of  the  United  States,  but  as  the  law  of  the  particular  State.  In  States 
that  have  not  appropriated  the  common  law  in  whole  or  part,  the  United  States 
courts  adopt  such  other  law  generally  as  they  have  established  for  the  govern- 
ment of  cases  arising  in  them  respectively.  But  this  adoption  by  the  courts  of 
the  United  States  of  the  laws  of  the  States  never  extends  to  criminal  or  penal 
cases,  but  is  restricted  to  those  of  a  civil  nature.  No  State  ever  executes  in  any 
form  the  penal  laws  of  another  State,  and  the  United  States  only  their  own  penal 
laws,  and  they  exist  in  no  other  form  than  acts  of  Congress. 

The  State  of  Maryland  adopted  the  common  law,  and  on  the  organization  of 
the  District  of  Columbia,  Congress  recognized  and  continued  the  laws  of  that 
State  in  so  much  of  it  as  had  been  ceded  by  Maryland.  But  the  laws  so  adopted 
by  Congress  were  local  to  the  Maryland  portion  of  the  District;  they  did  not 
extend  to  the  part  of  it  ceded  by  the  State  of  Virginia,  in  which  Congress  adopted 
and  continued  in  the  same  way  the  laws  of  Virginia.  As  the  laws  of  each  State 
are  local  and  distinctive,  so  are  the  laws  of  Maryland  and  Virginia,  which  were 
adopted  by  Congress  for  the  District  of  Columbia  on  its  organization,  local  aud 
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distinctive  to  the  portions  of  the  District  that  were  ceded  by  those  States 
respectively. 

Treason,  bribery,  and  other  offences  of  the  nature  of  high  crimes  and  misde- 
meanors, to  be  impeachable,  must  be  crimes  against  the  general  law  of  the  United 
States,  and  punishable  in  their  courts  of  the  localities  where  committed.  Thus, 
treason  against  the  United  States  is  an  impeachable  offence,  whether  it  be  com- 
mitted in  any  State  or  Territory,  or  the  District  of  Columbia ;  and  so  of  any 
other  act  to  be  impeachable,  it  must  be  an  offence  by  the  laws  of  the  United 
States,  if  perpetrated  anywhere  within  its  boundary.  That  an  act  done  in  the 
portion  of  this  District  ceded  by  the  State  of  Maryland  would  be  an  impeach- 
able offence,  and  a  similar  apt  done  in  auy  place  beside  in  the  United  States 
would  not  be  impeachable,  is  sustained  by  neither  law  nor  reason.  Such  an 
offence  would  be  against  the  District  of  Columbia,  not  against  the  United  States. 
The  law  of  impeachment  is  uniform  and  general,  not  various  and  local,  ;and  it 
has  no  phase  restricted  to  the  District  of  Columbia,  as  has  been  assumed  by  the 
prosecution. 

Then,  besides  treason  and  bribery,  which  are  impeachable  by  the  Constitu- 
tion, to  make  any  other  act  an  impeachable  offence  it  must  not  only  be  defined 
and  declared  to  be  an  offence,  but  it  must  be  stamped  as  a  high  crime  or  misde- 
meanor by  an  act  of  Congress.  The  words  "high  crimes  and  misdemeanors" 
do  not  define  and  create  any  offence,  but  express,  generally  and  vaguely,  crim- 
inal nature,  and  of  themselves  could  not  be  made  to  sustain  an  indictment  or 
other  proceeding  for  any  offence  whatever ;  but  a  law  must  define  an  offence, 
and  affix  one  of  those  term3  to  it  to  make  it  a  constitutional  ground  of  impeach- 
ment. And  this  is  not  all;  the  offence  in  its  nature  must  have  the  type  of 
heinous  moral  delinquency  or  grave  political  viciousness,  to  make  an  officer 
committing  it  amenable  to  so  weighty  and  unfrequent  a  responsibility  as  im- 
peachment. He  may  have  been  guirty  of  a  violation  of  the  Sabbath  or  of  pro- 
fane swearing,  or  of  breaches  of  the  mere  forms  of  law,  and  if  they  had  been 
declared  offences  by  act  of  Congress,  with  the  prefix  of  "  high  crime"  or  "high 
misdemeanor"  attached  to  them,  they  would  not  be  impeachable  offences.  They 
would  be  too  trivial,  too  much  wanting  in  weight  and  State  importance  to  evoke 
so  grave,  so  great  a  remedy.  Nor  would  any  crime  or  offence  whatever  against 
a  State,  or  against  religion  or  morality,  be  a  cause  for  impeachment,  unless  such 
an  act  had  been  previously  declared  by  a  law  of  Congress  to  be  a  high  crime  or 
a  high  misdemeanor,  and  was  in  its  character  of  deep  turpitude. 

It  results  from  this  view  of  the  law  of  impeachment,  that  as  none  of  the  arti- 
cles against  the  President  charge  him  with  treason  or  bribery,  which  are  made 
impeachable  offences  by  the  Constitution,  they,  or  some  one  of  them,  must  allege 
against  him  the  doing  of  an  act  or  acts  which  a  law  of  Congress  has  declared 
to  be  an  offence  against  the  United  States,  and  denominated  it  to  be,  and  in  its 
vicious  nature  it  must  be  a  high  crime  or  high  misdemeanor,  and  that  the  Pres- 
ident did  that  act  with  a  criminal  intent  to  violate  the  law,  to  authorize  this 
court  to  convict  him  and  pronounce  judgment  that  he  be  removed  from  office. 

I  will  now  proceed  to  the  examination  of  the  offences  charged  in  the  several 
articles.  The  first  charges  the  President  with  the  commission  of  a  high  mis- 
demeanor in  having  sent  a  letter  to  Edwin  M.  Stanton,  Secretary  of  the  Depart- 
ment of  War,  dismissing  him  from  office  while  the  Senate  was  in  session,  in  vio- 
lation of  the  act  of  Congress  "  to  regulate  the  tenure  of  certain  civil  offices." 

Article  two  charges  the  President  with  the  commission  of  a  high  misdemeanor 
in  having  delivered  his  letter  to  Lorenzo  Thomas  directing  him  to  assume  pos- 
session of  the  War  Department  and  to  perform  its  duties  ad  interim,  the  Senate 
being  then  in  session,  and  without  its  advice  and  consent,  there  being  no  vacancy 
in  the  office  of  Secretary  of  the  Department  of  War,  in  violation  of  his  oath  of 
office,  the  Constitution  of  the  United  States,  and  the  act  of  Congress  aforesaid. 

Article  four  charges  the  President  of  unlawfully  conspiring,  with  Lorenzo 
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Thomas,  with  intent,  by  intimidation  and  threats,  to  prevent  Edwin  M.  Stanton, 
Secretary  of  War,  from  holding  said  office,  in  violation  of  the  Constitution  of 
the  United  States  arid  the  "  act  to  define  and  punish  certain  conspiracies," 
whereby  he  committed  a  high  crime  in  office. 

Article  six  charges  the  President  of  having  conspired  with  Lorenzo  Thomas, 
by  force,  to  seize,  take,  and  possess  the  property  of  the  United  States,  in  the 
Department  of  War,  in  violation  of' the  civil  office  tenure  act,  whereby  he  com- 
mitted a  high  crime  in  office. 

The  third,  fifth,  seventh,  and  eighth  articles  charge  the  same  matter,  in 
somewhat  different  form,  as  is  embodied  in  the  other  four  articles ;  and  I  pro- 
pose to  consider  the  charges  of  the  whole  eight  as  growing  out  of  the  act  of  the 
President  in  sending  his  letter  to  Stanton  removing  him  from  the  office  of  Sec- 
retary of  War,  and  his  letter  to  Thomas  to  take  charge  ad  interim  of  it.  Those 
two  letters  comprehend  the  substance  of  all  the  offences  charged  against  the 
President  in  the  first  eight  articles. 

The  ninth  article  charges  the  President,  as  Commander-in-Chief  of  the  army, 
of  having  attempted  to  induce  General  Emory,  an  army  officer,  to  disobey  the 
law  of  Congress  requiring  army  orders  from  the  President,  or  Secretary  of 
War,  to  be  transmitted  through  the  General  of  the  army,  and  was  guilty  thereby 
of  a  high  misdemeanor  in  office. 

To  this  article  three  answers  may  be  made : 

1.  The  act  does  not  make  an  attempt  to  induce  a  military  officer  to  disobey 
it,  whether  committed  by  the  President  or  other  person,  any  offence. 

2.  The  evidence  not  only  does  not  sustain,  but  disproves  that  charge  against 
the  President. 

3.  If  the  charge  had  been  sustained  by  the  proof,  the  President,  as  Com- 
mander-in-chief, has  the  absolute  and  unquestionable  right  to  issue  military 
orders  directly,  and  without  the  intervention  of  another  officer,  to  any  officer  or 
soldier  whatever ;  'and  the  provision  of  the  act  on  which  this  article  is  based  is 
an  unconstitutional  and  flagitious  attempt  by  Congress  to  subordinate,  in  a 
measure,  the  Commander-in  chief  to  the  General  o'f  the  army. 

The  tenth  article  is  based  wholly  on  passages  taken  from  several  public 
speeches  made  by  the  President,  not  in  his  official  character  but  as  a  private 
citizen,  to  assembled  crowds  of  the  people,  by  whom  he  was  called  out  and 
urged  to  address  them.  Whatever  of  improper  matter,  manner,  or  spirit  are  in 
those  public  addresses  was  provoked  by  gross  insults  then  offered  to  him,  which, 
though  not  a  justification,  is  much  palliation.  The  President  was  then  exer- 
cising a  right  which  our  fathers  held  inviolable,  and  which  they  intended  should 
never  be  invaded,  and  for  the  protection  of  which  they  made  this  special  amend- 
ment to  the  Consfitution : 

Congress  shall  make  no  law  abridging  the  freedom  of  speech  or  the  press. 

For  the  Senate,  as  a  court  of  impeachment,  to  set  up  to  be  "  a  law  to  itself," 
and  impeach  the  President  as  guilty  of  a  high  crime  and  misdemeanor  for 
exercising  a  liberty  which  the  founders  of  our  government  deemed  so  valuable, 
so  necessary  to  the  preservation  of  their  freedom,  as  to  declare  in  their  funda- 
mental law  should  never  be  abridged,  would  violate  that  fundamental  law  and 
shock  the  free  spirit  of  America.  The  basing  of  an  article  of  impeachment  on 
those  speeches  of  the  President  is  calculated  to  bring  down  upon  the  whole 
proceeding  the  suspicion  and  revulsion  of  a  free  people,  and  it  ought  to  be  dis- 
missed from  this  court  as  containing  no  impeachable  matter. 

The  11th  article  charges  that  Andrew  Johnson,  President  of  the  United 
States,  was  guilty  of  a  high  misdemeanor  in  declaring  and  affirming  in  sub- 
stance "  that  the  thirty-ninth  Congress  of  the  United  States  was  not  a  Con- 
gress of  the  United  States  Authorized  by  the  Constitution  to  exercise  legislative 
power  under  the  same,  Dut,  on  the  contrary,  was  a  Congress  of  only  part 
of  the  States."     This  is  not  the  language  proved  in  the  case  to  have  been  vised 
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by  the  President  on  any  occasion  ;  and  if  he  had  used  it,  he  could  not  be 
impeached  for  it,  because  there  is  no  law  which  makes  the  use  of  such  language 
by  the  President,  or  any  person,  a  high  crime  or  misdemeanor  or  any  offence, 
and  any  act  of  Congress  declaring  it  to  be  an  offence  would  be  unconstitutional 
and  void  as  abridging  the  freedom  of  speech.     This  article  also  charges — 

That  the  said  Andrew  Johnson,  President  of  the  United  States,  did,  unlawfully  and  in 
disregard  of  the  requirement  of  the  Constitution  that  he  should  take  care  that  the  laws  be 
faithfully  executed,  attempt  to  prevent  the  execution  of  an  act  entitled  "An  act  regulating 
the  tenure  of  certain  civil  offices,"  by  unlawfully  devising  and  contriving  means  by  which 
he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions  of  the  office  of 
Secretary  for  the  Department  of  War,  notwithstanding  the  refusal  of  the  Senate  to  concur 
in  the  suspension  theretofore  made  by  said  Andrew  Johnson  of  said  Edwin  M.  Stanton  from 
said  office. 

To  this  charge  it  may  be  answered — it  is  made  in  terms  too  general  and  vague 
to  require  any  answer — that  the  unlawful  mean3  which  the  President  devised 
and  contrived  to  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  func- 
tions of  the  office  of  Secretary  of  War,  are  not  described!  or  set  put  by  any 
language  whatever;  and  that  act  or  any  law  of  Congress  does  not  make  the 
devising  or  contriving  of  any  means  to  prevent  Edwin  M*.  Stanton  or  any  other 
civil  officer  whom  the  President  has  removed  from  office,  and  in  whose  removal 
the  Senate  has  refused  to  concur,  from  resuming  the  duties  of  the  office  from 
which  he  has  beeu  so  removed,  a  high  crime  or  misdemeanor,  or  any  offence ; 
and  said  civil-office-tenure  bill,  so  far  as  it  restricts  the  President's  power  to 
remove  said  Stanton,  is  not  consistent  with,  but  in  derogation  of,  the  Constitu- 
tion, and  null  and  void. 

And  the  eleventh  article  charges  also  that  Andrew  Johnson,  President  of  the 
United  States,  devised  and  contrived  other  unlawful  means  to  prevent  the  exe- 
cution of  an  act  entitled  "An  act  making  appropriations  for  the  support  of  the 
army  for  the  fiscal  year  ending  June  30,  1868,  and  for  other  purposes;"  and 
also  to  prevent  the  execution  of  an  act  entitled  "An  act  to  provide  for  the  more 
efficient  government  of  the  rebel  States."  Upon  this  last  charge  it  may  be 
observed — there  is  no  description  4f  facts  setting  out  the  means  which  the 
President  devised  and  contrived  to  prevent  the  execution  of  either  cf  the  acts 
therein  referred  to — that  the  devising  and  contriving  means  to  prevent  the  exe- 
cution of  said  acts,  or  either  of  them;  is  not  made  a  high  crime  or  misdemeanor 
by  them,  or  any  law  ;  that  there  is  no'  evidence  that  he  did  devise  and  contrive 
any  means  to  prevent  the  execution  of  said  acts,  or  either  of  them ;  and  that  the 
act  first  referred  to,  in  the  part  which  the  President  is  charged  to  have  violated, 
and  the  last  act,  wholly,  are  unconstitutional,  null  and  void.  Thus,  it  is  shown, 
on  these  several  grounds,  that  there  is  nothing  in  the  eleventh  article  on  which 
the  President  can  be  impeached. 

Some  of  the  articles  charge  the  President  with  the  commission  of  high  mis- 
demeanors, and  others  of  high  crimes  in  the  violation  of  his  official  oath  and  of 
the  Constitution  generally.  The  Constitution  has  no  provision  declaring  a  vio- 
lation of  any  of  its  provisions  to  be  a  crime  ;  that  is  a 'function  of  the  legisla- 
tive power,  and  it  has  passed  no  law  to  make  violations  of  the  Constitution,  or 
of  official  oaths,  by  the  President  or  any  other  officers,  crimes. 

The  articles  of  impeachment  seem  to  be  drawn  with  studied  looseness,  dupli- 
city and  vagueness,  as  with  the  purpose  to  mislead  ;  certain  it  is,  if  their  matter 
charged  to  be  criminal  had  been  separately,  concisely,  and  distinctly  stated,  this 
court,  and  especially  its  many  members  who  are  not  lawyers,  would  have  had  a 
/much  more  ready  comprehension  of  it.  I  will  not  take  up  and  consider  the 
other  articles  seriatim,  but  will  group  their  matter  under  three  heads  :  1.  The 
removal  of  Mr.  Stanton  from  the  office  of  Secretary  of  War.  2.  The  designation 
of  General  Thomas  to  take  charge  of  that  office  ad  interim.  3.  The  alleged 
conspiracies  of  the  President  with  Thomas  tp  prevent,  by  intimidation  and  force, 
Stanton  from  acting  as  Secretary  of  War,  and  to  tak^e  possession  of  the  property; 
11  i  p — Vol.  iii 
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of  the  United  States  in  his  custody.  The  letter  of  the  President  to  Mr.  Stan- 
ton, informing  him  that  he  was  thereby  removed  from  office  as  Secretary  of  War, 
is  charged  to  be  a  high  misdemeanor,  and  in  violation  of  the  act  to  regulate  the 
tenure  of  certain  civil  offices. 

The  fifth  and  sixth  sections  of  that  act  are  the  only  parts  of  it  which  define 
and  create  any  offences,  and  I  will  quote  them  both  in  their  order : 

If  any  person  shall,  contrary  to  the  provisions  of  this  act,  accept  any  appointment  to,  or 
employment  in  any  office,  or  shall  hold  or  exercise,  or  attempt  to  hold  or  exercise,  any  such 
office  or  employment,  he  shall  be  deemed,  and  is  hereby  declared  to  be  guilty  of  a  high  mis- 
demeanor, &c. 

This  provision  might  apply  to  General  Thomas,  the  ad  interim  employ^,  but 
cannot  include  the  President. 
The  sixth  section  enacts  : 

That  every  removal,  appointment,  or  employment  made,  had,  or  exercised,  contrary  to  the 
provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  of  any 
commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment, 
shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  &c. 

The  President's  letter  to  Mr.  Stanton  is  not,  in  fact,  his  removal  from  office, 
though  it  was  intended  to  procure  it ;  but  he  refused  obedience  to  it,  persisted 
in  holding  the  office  of  Secretary  of  War,  and  still  continues  in  it  and  the  actual 
discharge  of  its  duties.  The  President's  letter  to  him  did  not  remove  him  in 
fact,  and  if  the  civil-office- tenure  act  be  constitutional  it  did  not  in  law ;  and  he  is 
now,"  and  has  been  ever  since,  notwithstanding  the  President's  letter  dismissing 
him,  in  fact  and  law,  in  office.  It  is  contended  by  the  prosecution  that  the  letter 
of  dismission  is  against  the  Constitution  and  the  law,  and  ha3  no  legal  effect 
whatever.  Stanton  was  at  its  date,  in  fact,  in  possession  of  the  office  and  per- 
forming its  duties,  and  has  so  continued  to  the  present  time,  and  on  this  theory 
of  the  prosecution  there  has  been  no  removal  of  him  in  fact  or  in  law.  And  if 
that  theory  be  unsound,  and  the  President  have  the  power  by  the  Constitution 
to  remove  him,  and  the  act  of  Congress  proposing  to  restrict  that  power  is  con- 
sequently void,  his  removal  was  and  is  dejure  valid;  In  one  aspect  there  is  a 
removal  proper  and  constitutional ;  in  the  other  there  is  no  removal  of  Mr. 
Stanton. 

But  these  are  the  great  questions  in  the  case :  Is  the  first  section  of  the 
civil-office-tenure  act  in  conflict  with  the  Constitution,  void,  and  of  no  effect  ? 
Does  that  section  cover  the  case  of  the  removal  of  Mr.  Stanton  1  Did  the 
President,  in  writing  the  letter  of  removal  from  office  of  Mr*.  Stanton,  and  the 
letter  to  General  Thomas,  directing  him  to  take  charge  of  the  office  ad  interim, 
wilfully  and  with  criminal  intent  violate  the  civil-office-tenure  bill  1  These  prop- 
ositions comprehend  the  substance  matter  of  the  first  eight  articles. 

The  first  section  of  that  act  is  in  these  words : 

That  every  person  Holding  any  civil  office  to  which  he  shall  have  been  appointed  by  and 
with  the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed 
to  any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 
hold  such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified 
except  as  hereinafter  provided :  Provided,  That  the  Secretary  of  State,  of  the  Treasury,  of 
"War,  of  the  Navy,  and  of  the  Interior,  the*  Postmaster  General  and  the  Attorney  General, 
shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

The  Constitution  creates  a  Congress,  in  which  it  vests  all  the  legislative  power 
of  the  government  of  the  United  States ;  a  President,  in  whom  it  vests  all  the 
executive  power ;  and  a  Supreme  Court,  and  authorizes  inferior  courts  to  be 
established  by  Congress,  in  which  it  vests  all  the  judicial  power — except  that 
it  provides  that  the  Senate  shall  constitute  a  court  of  impeachment,  with  juris- 
diction to  try  all  civil  officers  who  might  be  impeached  by  the  House  of  Repre- 
sentatives, and  to  adjudge  amotion  from, and  disqualification  to  hold  office. 
Neither  department  can  rightfully,  or  without  usurpation,  exercise  any  powers 
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which  the  Constitution  has  vested  in  either  of  the  other  departments.  Congress 
has  the  power,  and  is  bound  in  duty  to  pass  all  laws  necessary  and  proper  to 
enable  the  President  to  execute  the  powers  intrusted  to  him  "by  the  Constitution, 
and  without  which  legislation  there  are  many  he  could  not  execute,  but  it  can- 
not confer  on  him  any  additional  power,  nor  can  it  divest  him  of  any.  He 
forms  a  separate  and  co-ordinate  department  of  the  government,  with  Congress 
as  another,  and  the  courts  as  the  third,  and  each  derive  all  their  powers  from  the 
Constitution  alone.  Neither  is  subordinate  to  the  others,  though  the  powers 
vested  in  Congress  are  the  most  various,  extensive,  vigorous,  and  popular,  and 
necessarily  it  is  the  most  aggressive  and  effective  in  its  aggressions  upon  the 
other  departments ;  the  judiciary  is  the  least  so,  though  the  inevitable  tendency 
of  all  power,  however  lodged,  is  to  augment  itself. 

The  power  of  appointment  to  office  exists  necessarily  in  all  governments,  and 
is  of  an  executive  nature ;  and  if  the  Constitution  had  contained  no  particular 
provision  on  this  subject,  its  language,  "  the  executive  power  shall  be  vested  in 
a  President  of  the  United  States  of  America,"  would  have  imparted  the  power 
of  appointing  to  office,  and  by  implication  would  have  vested  it  wholly  in  the 
President.  But  the  effect  of  this  general  language  is  qualified  by  a  special  pro- 
vision •. 

And  he  (the  President)  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
Senate  shall  appoint,  ambassadors,  &c. 

This  is  restrictive  and  exceptional  of  the  general  power  of  appointment,  pre- 
viously by  implication  conferred  on  the  President,  and  has  no  other  operation 
than  what  is  expressed  in  its  words,  and  they  being  exceptional  no  implied  power 
results  from  them  against  the  general  grant  of  power  from  which  they  make  an 
exception.  But  the  power  of  removal  from  office  also,  as  necessarily  as  the- 
power  of  appointment,  exists  in  all  governments,  and  is  no  less  an  executive' 
power.  It  is  located  somewhere  in  the  government  of  the  United  States,  but 
being  an  executive  power  it  cannot  be  in  Congress,  for  legislative  powers  only 
are  vested  in  that  body.  It  is  not  established  or  vested  by  any  express  or- 
special  provision  of  the  Constitution,  but  is  by  the  general  language: 

The  executive  power  shall  bo  vested  in  a  President  of  the  United  States  of  America. 

The  Constitution  leaves  the  power  of  removal  just  as  this  general  provision, 
vests  it,  with  the  President  alone.  The  power  of  Congress  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution  its  enumerated 
powers,  and  all  other  powers  vested  by  the  Constitution  in  the  government  of 
the  United  States,  or  any  department  or  officer  thereof,  is  purely  a  legislative 
power,  and  gives  no  authority  to  assume  or  interfere  with  any  powers  of  the 
President,  or  the  judicial  department.  Instead  of  being  a  power  to  assail  them, 
its  legitimate  and  literal  office  is  to  uphold  their  powers  and  to  give  facilities  in 
their  execution.  That,  or  any  other  provision  of  the  Constitution,  gives  to 
Congress  no  warrant  or  pretext  to  interfere  with  the  executive  power  of  removal 
from  office,  vested  by  the  Constitution  in  the  President  alone. 

The  power  of  removal  and  the  power  of  appointment  to  office,  though  both 
executive,  are  in  their  nature  distinct  and  independent  of  each  other.  One,  the 
power  of  appointment,  was  treated  specially  and  separately  from  the  other  in, 
the  Constitution,  it  associating  the  Senate  with  the  President  in  its  exercise. 
But  for  this  particular  regulation  of  the  power  of  appointment,  it  is  most  proba- 
ble that  no  question  as  to  the  other  distinct  power  of  removal  from  office  would 
ever  have  been  made ;  and  that  all  would  have  silently  conceded  that  both  pow- 
ers being  executive  in  their  character,  and  all  the  executive  powejr  of  the  govern- 
ment having  been  vested  by  the  Constitution  in  the  President,  they  properly 
appertained  to  him  alone,  and  he  would  never  have  been  challenged  in  the  sole 
and  exclusive  exercise  of  either.  But  however  that  may  be,  the  truth  of  this 
proposition  cannot  be  successfully  controverted ;  the  provision  of  the  Constitu- 
tion associating  the  Senate  with  the  President  in  the  power  of  appointment,  does 
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not  invest  it  with  the  same,  or  any  connection  with  the  power  of  removal;  or 
authorize  Congress  to  pass  the  civil-office-tenure  act,  or  any  other  act  that  would 
impair  the  President's  sole  power  and  right  to  exercise  it. 

But  the  whole  subject  of  the  power  of  removal  from  office  came  up  for  con- 
sideration in  the  first  Congress,  on  the  organization  of  the  department  of  foreign 
affairs,  in  1789,  and  elicited  a  debate  of  great  ability  among  the  ablest  men  of  the 
body,  many  of  whom  had  been  members  of  the  convention  which  framed  the 
Constitution.  Congress  was  much  divided  on  the  subject,  but  a  majority  of 
both  houses  sustained  the  position  that  the  Constitution  conferred  on  the  Presi- 
dent the  power  to  remove  from  office,  and  the  contending  parties  made  a  com- 
promise, by  which  the  act  organizing  the  department  recognized  the  power  of 
the  President  to  remove  the  head  of  this  department,  in  this  language : 

The  chief  clerk,  whenever  the  principal  officer  shall  be  removed  from  office  by  the  President 
of  the  United  States,  or  in  any  other  case  of  vacancy,  shall,  during  such  vacancy,  have  the 
charge  and  custody  of  all  records,  books,  and  papers  appertaining  to  the  said  department. 

The  supporters  of  the  exclusive  power  of  the  President  were  opposed  to  any 
language  being  used  in  the  act  that  seemed  to  confer  this  power  on  the  President, 
and  its  opponents  accepted  language  that  conceded  and  recognized  the  Presi- 
dent's power  of  removal  without  expressly  deducing  it  from  the  Constitution. 

The  act  establishing  the  Department  of  War,  with  a  provision  in  the  same 
language  recognizing  the  power  of  the  President  to  remove  the  Secretary,  was 
passed  at  a  subsequent  day  of  the  same  session,  with  but  little  and  no  serious 
opposition. 

Both  those  acts  formally  admit  the  sole  power  of  the  President  to  remove  the 
heads  of  the  respective  departments,  but  neither  of  them  contains  any  language 
to  confer  that  power  on  the  President.  The  supporters  of  the  principle  that  the 
Constitution  vested  it  solely  in  him  rejected  from  the  bill  organizing  the  Depart- 
ment of  Foreign  Affairs  all  language  that  seemed  to  confer  it  upon  the  President, 
and  claimed  and  determined  to  maintain  it  as  one  of  his  powers  solely  from  the 
Constitution ;  and  the  opponents  of  this  principle,  being  willing  to  concede  the 
power  to  the  President,  if  the  acts  did  not  expressly  state  the  power  to  be  con- 
ferred on  him  by  the  Constitution,  they  were  passed  in  their  existing  form,  rec- 
ognizing it  as  a  presidential  power  to  remove  both  Secretaries.  The  acts  were 
not  intended  to  confer  this  power  on  the  President ;  they  have  no  language 
whatever  to  that  effect,  yet  they  concede  that  he  possessed  it ;  and  he  could 
derive  it  only  from  the  Constitution.  This  was  as  certain  an  assertion  and 
establishment  of  the  sole  constitutional  power  of  the  President  to  remove  from 
office,  as  if  it  had  been  expressed  in  the  most  direct  terms ;  and  no  attempt  has 
ever,  before  the  passage  of  the  civil-office-tenure  bill,  been  made  in  Congress  to 
disturb  this  question  as  thus  settled. 

From  that  time  every  President  has  claimed  and  exercised  the  sole  power  of 
removal  at  all  times  as  an  executive  power  conferred  by  the  Constitution.  The 
great  commentators  on  it,  Kent,  Story,  and  Rawle,  have  treated  this  power  as 
belonging  to  the  President  alone  by  the  provision  and  effect  of  the  Constitution 
itself,  settled  by  the  acts  of  Congress  of  1789,  the  uniform  and  unchallenged 
practice  of  the  government,  and  the  general  acquiescence  of  the  country.  The 
Supreme  Court  has  repeatedly,  and  without  doubt  or  hesitation,  recognized  it  as 
an  established  constitutional  principle ;  and  Chief  Justice  Marshall  many  times, 
in  his  opinions,  refers  to  it,  as  he  does  to  the  other  and  unquestioned  powers  of 
the  President.  Hamilton  and  Madison  were  among  its  great  authors  and  firm 
defenders  ;  it  was  conceded  to  be  a  settled  principle  by  Clay,  Calhoun,  Benton, 
Wright,  Clayton,  and  all  the  statesmen  of  America  down  to  the  passage  of  the 
civil-rights  bill ;  and  Mr.  Webster  maintained,  adhered  to  it,  and  advocated  its 
exercise,  while  the  Seriate  was  in  session  and  at  all  times,  as  Secretary  of  State 
under  President  Tyler.  l  No  attempt  had  ever  before  been  made  to  arrest  or 
qualify  its  unconditional  exercise  by  the  President,  as  well  when  the  Senate  was 
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in  session  as  when  it  was  not.  The  reason  of  America,  guided  by  principle, 
authority,  and  experience,  was  unwilling  to  divest,  unsettle,  or  change  this,  presi- 
dential power  by  act  of  Congress  or  alteration  of  the  Constitution  because  of 
being  satisfied  that  it  was  essentially  of  the  nature  of  an  executive  power  and 
absolutely  necessary  to  enable  the  President  to  perform  his  greatest  duty,  to  see 
that  the  laws  be  faithfully  executed.  If  a  controverted  constitutional  question 
can  ever  be  settled,  the  power  of  the  President-  to  remove  from  office  at  his  own 
will  has  been  beyond  further  legitimate  question. 

The  sixth  section  of  the  civil-office-tenure  act,  before  quoted,  declares  that — 

Every  removal,  appointment,  or  employment,  made,  had,  or  exercised  contrary  to  the  pro- 
visions of  this  act,  and  the  making,  "Signing,  sealing,  or  countersigning  of  any  commission 
or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment,  shall  be 
deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  &c. 

But,  if  the  Constitution  invests  the  President  with  the  sole  and  exclusive 
power  to  remove  all  the  officers  referred  to  in  said  act,  his  exercise  of  that  power 
at  all  times  is  legitimate  and  makes  a  vacancy  in  the  office,  which  his  duty 
requires  him  to  fill  according  to  the  Constitution  and  the  laws ;  and  an  act  of 
Congress  which  by  its  terms  so  provides  as  to  strip  him  of  that  power,  in  whole 
or  part,  and  to  make  his  performance  of  duty  after  its  exercise  a  crime,  is  uncon- 
stitutional and  void.  The  exercise  of  a  constitutional  power  and  the  perform- 
ance of  constitutional  duty  by  the  President  can  be  made  neither  criminal  nor 
punishable,  either  by  impeachment,  or  fine  and  imprisonment. 

If  President  Johnson  has  from  the  Constitution  the  sole  power  to  remove  from 
office,  his  letter  to  Mr.  Stanton  dismissing  him  from  the  office  of  Secretary  of 
"War  could  not  be  made  a  crime  by  any  act  which  Congress  could  pass ;  and  it 
produced  a  vacancy  in  the  office  which  his  action,  in  some  form,  was  necessary 
to  fill;  and,  in  the  mean  time,  it  was  his  duty  to  supply  the  vacancy  in  the  office 
temporarily  according  to  law.  • 

Very  soon  after  the  government  went  into  operation,  vacancies  by  death  and 
otherwise  occurred  in  various  offices:  and,  whether  it  was  during  the  recess  or 
session  of  the  Senate,  the  President  was  frequently  not  prepared  to  fill  them 
properly  by  appointment  and  commissions  to  terminate  at  the  end  of  its  next 
ensuing  session,  or  to  make  a  nomination  to  it  for  its  advice  and  consent,  from  a 
want  of  a  knowledge  of  men,  and  many  other  causes.  To  meet  this  temporary 
exigence  Congress,  in  an  act  passed  in  May,  1792,  made  this  provision: 

That  in  case  of  the  death,  absence  from  the  seat  of  government,  or  sickness  of  the  Secre- 
tary of  State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  Department  of  War,  or 
ot"  any  officer  of  either  of  said  departments  whose  appointment  is  not  in  the  head  thereof, 
whereby  they  cannot  perform  the  duties  of  their  respective  offices,  it  shall  be  lawful  for  the 
President  of  the  United  States,  in  case  he  shall  think  it  necessary,  tq  authorize  any  person 
or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  suc- 
cessor shall  be  appointed. 

#  This  law  is  strictly  within  the  power  of  Congress  : 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execution  the 
powers  vested  by  the  Constitution  in  the  President. 

It  confers  no  new  power  upon  him ;  all  the  executive  power  of  the  government 
had  been  vested  in  him  by  the  Constitution,  and  this  act  only  furnished  him 
facilities  for  its  proper  and  convenient  execution. 

But  this  law  was  essentially  defective;  it  was  limited  to  the  three  departments 
first  organized — State,  Treasury,  and  War — and  to  vacancies  in  office  occasioned 
by  death,  absence  from  the  seat  of  government,  or  sickness.  Other  legislation 
was  necessary,  and  in  February,  1795,  Congress  passed  this  other  law«: 

That  in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treasury,  or  of 
the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  departments 
whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of 
their  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he  , 
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shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perform  the 
duties  of  said  respective  offices,  until  a  successor  be  appointed  or  such  vacancy  filled:  Pro- 
vided, That  no  one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  period  than 
six  months. 

It  will  be  observed  that  this  second  law  covers  the  whole  ground,  and  more, 
occupied  by  the  first;  it  applies  to  the  same  three  departments,  none  others 
being  then  organized ;  but  it  is  extended  beyond  vacancies  occasioned  by  death, 
absence  from  the  seat  of  government,  or  sickness,  and  provides  for  all  vacancies, 
from  whatever  cause  produced,  and  limits  the  continuance  of  such  supplies  to  six 
months. 

But  this  legislation  in  time  became  incomplete,  as  it  did  not  provide  for  this 
supply  of  temporary  service  in  the  Navy,  Post  Office,  and  Interior  Departments, 
and  the  office  of  Attorney  General,  when  vacancies  should  occur  in  them.  But, 
nevertheless,  in  consideration  of  the  special  requisition  of  the  Constitution,  that 
the  President  should  see  that  the  laws  be  faithfully  executed,  that  all  the  exec- 
utive power  of  the  government  was  vested  in  him,  and,  from  the  necessity  of  the 
case,  every  President  from  the  passage  of  the  first  act  of  1792  exercised  the 
power  of  designating  some  person  for  the  supply  temporarily,  when  vacancies 
occurred,  not  only  in  the  Foreign,  Treasury,  and  War  Departments,  but  also  in 
all  the  other  departments ;  and  there  are  many  instances  of  such  appointments 
spreading  over  that  whole  period.  These  temporary  appointments  were  not 
provided  for  by  the  Constitution,  but  from  time  to  time  by  the  laws  of  Congress 
which  regulated  them;  and  they  were  in  truth  not  appointments  to  office,  but  a 
designation  of  persons  to  supply  the  places  and  perform  the  duties  temporarily 
of  offices  in  which  vacancies  occurred,  until  they  could  be  filled  by  regular 
appointments;  and  their  necessity  and  validity  was  questioned  by  no  one. 

But  in  February,  1863,  Montgomery  Blair,  Postmaster  General,  resigned  his 
office  during  the  session  of  the  Senate,  and  President  Lincoln  designated  an 
Assistant  Postmaster  General  to  perform  the  duties  ad  interim  of  Postmaster 
General,  and  afterwards  sent  a  special  message  to  Congress,  then  in  session, 
asking  its  attention  to  the  fact  that  the  laws  of  Congress  in  relation  to  such 
appointments  applied  only  to  the  Foreign,  Treasury,  and  War  Departments, 
and  recommended  the  passage  of  an  act  to  extend  them  to  the  other  departments 
of  the  government.  Thereupon  Congress  passed  the  act  containing  these  pro- 
visions : 

That  in  case  of  the  death,  resignation,  absence  from  the  seat  of  government,  or  sickness  of 
the  head  of  any  executive  department  of  the  government,  or  of  any  officer  of  either  of  said 
departments  whoso  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the 
duties  of  their  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  shall  think  it  necessary,  to  authorize  the  head  of  any  other  executive  department,  or 
other  officer  in  either  of  said  departments  whose  appointment  is  vested  in  the  President,  at  his 
discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be  appointed, 
or  until  such  absence  or  inability  by  sickness  shall  cease:  Provided,  That  no  one  vacancy 
shall  be  supplied  in  manner  aforesaid  for  a  longer  period  than  six  months. 

Sec.  2.  And  be  it  further  enacted,  That  all  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  aro  hereby  repealed.  ' 

I  have  embodied  in  this  opinion  the  whole  of  the  three  acts  of  Congress, 
authorizing  the  temporary  supply,  or  ad  interim  appointments  to  the  several 
departments  of  the  government.  The  last  act  only  has  express  words  of  repeal, 
and  they  are  restricted  to  acts  or  parts  of  acts  that  are  inconsistent  with  its 
provisions.  It  provides  in  general  language  for  the  supply  of  vacancies  occur- 
ring in  all  the  departments,  and  the  spirit  and  meaning  of  the  provision  will 
also  include  the  office  of  Attorney  General;  it,  however,  does  not  apply  to  all 
vacancies  that  may  occur  in  them,  but  only  to  such  as  are  caused  by  "  death, 
resignation,  absence  fifom  the  seat  of  government,  or  sickness."  It  makes  no 
provision  whatever  for  vacancies  resulting  from  other  causes,  but,  like  the  act 
of  1792,  is  defective  in  this  respect;  that  act  having  provided  only  for  vacan- 
cies produced  by  death,  absence  from  the  seat  of  government,  or  sickness,  and 
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this  act  making  provision  but  for  one  additional  class  of  vacancies  by  death  ; 
both  omitted  vacancies  by  removal  and  expiration  of  term  of  office. 

The  chief  purpose  of  the  act  of  1795  was  to  supply  the  defect  of  the  act  of 
1792,  in  the  class  of  vacancies,  and  it  was  made  to  extend  to  vacancies  gener- 
ally, all  vacancies  that  might  occur  from  any  cause  ;  but,  like  the  previous  act, 
it  extended  only  to  the  departments  of  Foreign  Affairs,  of  the  Treasury,  and  of 
War,  being  all  the  departments  then  organized.  If  this  provision. of  the  act  of 
1795  had  embodied  words  which  would  have  applied  it  to  such  other  depart- 
ments of  the  government  as  might  thereafter  be  created,  there  would  have  been 
no  necessity  for  the  act  of  1863.  and  there  never  would  have  been  any  thought 
of  it.  The  act  of  1795  comprehending  vacancies  fromevery  cause — expiration 
of  the  term  of  office,  removal,  or  any  other  possible  cause — and  the  act  of  18G3 
providing  only  for  such  as  were  produced  by  death,  resignation,  absence  from 
the  scat  of  government,  and  sickness,  the  act  of  1795,  so  far  as  it  provides  for 
vacancies  from  expiration  of  official  term  or  removal  from  office,  is  not  incon- 
sistent with  the  act  of  1863,  and  therefore,  to  that  extent,  is  not  repealed  by  it, 
and  governs  the  case  of  the  removal  of  Stanton  and  the  letter  of  the  President 
to  General  Thomas  directing  him  to  take  charge  ad  interim  of  the  War  Depart- 
ment. If  there  was  a  vacancy  it  was  produced  by  presidential  removal ;  aud 
the  designation  by  the  President  of  General  Thomas  or  any  other  person  for 
the  temporary  performance  of  its  duties  was  authorized  by  the  law  of  1795, 
aud  if  there  was  no  vacancy  in  the  office  there  could  be  and  was  no  appoint- 
ment to  or  employment  of  Thomas  in  it,  as  Stanton  was  never  out  and  he  never 
in  actually ;  and  the  letter  of  the  President  to  him  being  neither  appointment  to 
or  employment  in  the  office,  and  having  no  validity  or  effect,  its  simple  delivery 
to  Thomas  constitutes  no  crime  for  punishment  by  impeachment,  or  trial,  judg- 
ment, and  sentence  in  a  criminal  court.  It  is  the  appointment  or  employment, 
not  the  abortive  effort  to  do  either,  by  the  President  that  is  the  offence. 

It  is  admitted  that  if  the  President's  letter  to  Thomas  had  been  addressed  to 
any  officer  or  either  of  the  departments,  or  he  had  rilled  an  office  in  one  of  them, 
it  would  not  have  been  in  conflict  with  the  act  of  1863,  and  would  have  been 
authorized  by  the  act  of  1795.  As  it  had  no  effect  to  put  Stanton  out  or 
Thomas  in  office,  and  no  more  results  were  produced  by  it  than  if  it  had  never 
been  written,  can  statesmen,  senators,  and  judges  announce  to  the  nation  and 
the  world  that  the  writing  of  this  letter  is  a  high  crime  and  misdemeanor,  and 
sufficient  ground  for  the  impeachment  of  the  President  of  the  United  States  1 

There  is  another  constitutional  principle  which  prevents  the  civil-office-tenure 
act  from  governing  the  case  of  Stan-ton.  He  was  appointed  by  President  Lin- 
coln in  his  first  term,  and  by  the  language  of  his  commission  was  to  hold  his 
office  during  the  pleasure  of  the  President.  All  concede  that  the  law,  constitu- 
tional or  statutory  at  that  time,  and  down  to  the  passage  of  the  civil-office-tenure 
bill,  authorized  the  President  to  remove  Stanton  from  office  whenever  he  willed 
to  do  so. 

But  it  is  contended  that  this  act  changed  the  tenure  and  conditions  by  which 
he  had  held  his  office  from  an  indefinite  term  and  presidential  will  to  a  certain 
term,  and  the  overruling  of  the  presidential  by  the  senatorial  will ;  that  he  held 
his  office  until  the  expiration  of  one  month  from  the  4th  of  March,  1869, .when 
the  four  years  for  which  Mr.  Lincoln  was  elected  the  second  time  would  end, 
and  Mr.  Stanton's  term  as  Secretary  of  War  would  thus  continue  until  April  6, 
1869,  during  which  period  he  could  not  be  removed  by  the  President  without 
the  permission  of  the  Senate.  This  is  not  the  appointment,  the  ordination  into 
the  office  of  Secretary  of  War  of  Stanton  as  President  Lincoln  made  it,  but  a 
new  and  essentially  different  one ;  and  who  conferred  it  upon  him  ?  Not  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  but  Congress,  by 
the  form  of  a  legislative  act.  It  is  an  indirect  attempt  by  the  legislative  depart- 
ment of  the  government  to  strip  the  executive  department  of  a  material  portion 
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of  the  power  of  removal  from  office*  and  to  invest  one  of  its  own  brandies  with 
it,  and  this  against  the  presidential  veto.  To  give  Mr.  Stanton,  or  any  officer 
in  office,  the  benefits  of  the  new  conditions  and  tenure  organized  by  the  civil- 
office-tenure  act,  requires  a  new  appointment  to  be  made  by  the  President,  with 
the  advice  and  consent  of  the  Senate,  and  not  by  Congress  in  the  form  of  an 
act  of  legislation.  To  confer  on  him  these  cumulative  benefits  would  require  a 
cumulative  appointment  and  commission,  in  the  form  and  by  the  authority  pre- 
scribed by  the  Constitution.  jf 

But  another  ground  of  the  defence  against  the  articles  based  on  the  removal 
of  Mr.  Stanton  is,  that  his  case  does  not  and  was  not  intended  to  come  within 
the  language  and  operation  of  the  civil-office-tenure  act. 

From  the  terms,  provisions,  and  history  of  the  passage  of  that  act  through  the 
two  houses  of  Congress,  it  is  plain  that  that  body  adopted  the  general  purpose 
of  requiring  the  concurrent  action  of  the  Senate  to  enable  the  President  to  remove 
the  officers  designated  in  it ;  but  intended  so  far  to  modify  that  purpose  as  to 
allow  to  every  President,  as  his  personal  and  official  prerogative,  to  make  one 
selection  of  all  the  members  of  his  cabinet.  No  one  will  deny  that  this  is  the 
general  rule  established  by  the  act ;  and  to  give  it  practical  effect  it  provides 
that  the  term  of  office  of  the  chiefs  of  the  several  departments  shall  end  one 
month  after  the  term  of  the  President  by  whom  they  may  have  been  appointed. 
The  obvious  intention  was  that  no  President  should  be  bound  to  continue  offi- 
cers, between  whom  and  himself  such  important  and  confidential  relations  must 
necessarily  subsist,  who  had  not  been  chosen  by  him,  but  that  he  should  have 
one  choice  for  each  office,  and  be  held  to  it  until  the  Senate  should  give  its  con- 
sent that  he  might  make  another. 

This  right  is  accorded  to  him  not  by  express  language,  but  by  implication  so 
clear  as  to  admit  of  no  doubt ;  and  he  possesses  it  as  the  portion  of  his  before 
general  power  of  removal,  of  which  this  act  does  not  attempt  to  deprive  him — it 
does  not  confer  or  attempt  to  confer  it  upon  him,  but  leaves  him  in  possession  of 
it.  The  act  is  framed  on  the  concession  of  the  then  existing  power  of  the  Pres-  « 
ident  to  remove  the  officers  for  whose  cases  it  provides ;  and  after  declaring  a 
general  rule  for  them,  excepts  from  its  operation  the  cabinet  officers,  and  makes 
for  them  a  special  rule,  which  is  to  continue  to  operate  in  relation  to  each  one 
for  one  month  after  the  expiration  of  the  term  of  the  President  by  whom  he  was 
appointed ;  and  then  leaves  him  subject  to  the  President's  sole  and  unqualified 
power  of  removal  as  it  existed  before  the  act.  The  President  may  then  permit 
him  to  remain  in  office,  or  may  remove  him  at  his  pleasure,  whether  the  Senate 
is  in  session  or  not.  After  removing  him  the  President  may  designate  any  'per- 
son to  perform  the  duties  of  the  office  ad  interim  for  six  mouths,  by  which  time 
he  must  make  a  nomination  to  the  Senate  for  its  advice  and  consent. 

The  general  and  unrestricted  power  to  remove  from  office  had  been  exercised, 
without  question,  by  every  President  of  the  United  States  up  to  the  date  of  the 
civil-office-tenure  act,  including  Tyler,  Fillmore,  and  Johnson,  Vice-Presidents, 
on  whom  the  Constitution  had  devolved  the  office  of  President. 

The  first  section  of  the  civil-ofnce-tenure  act  embodies  all  of  it  that  bears  upon 
the  question  whether  the  case  of  Mr.  Stanton  is  comprehended  by  it.     By  this 
law  each  cabinet  officer  holds  his  place  for  one  month  after  the  expiration  "  of 
the  term  of  the  President  by  whom  he  was  appointed;"  it  is,  therefore,  nece*#' 
sary  to  know  what  is  meant  by  the  words,  "  the  term  of  the  President."        ■*- 

Section  one,  article  two,  of  the  Constitution,  is  in  these  words  : 

The  executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America. 
He  shall  hold  his  office  during  the  term  of  four  years,  and,  together  with*  the  Vice-President, 
chosen  for  the  same  term,  be  elected  as  follows. 

All  authorities  say  that  "  term  is  the  time  for  which  anything  lasts."  In  our 
government  no  office  lasts  after  the  death  of  the  termor,  or  passes  to  heirs, 
devisees,  or  executors,  biJt  reverts  immediately  to  the  state.     The  tenure  of 
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some  offices  is  for  life,  others  'for  a  definite  number  of  years,  and  some  during 
the  pleasure  of  the  appointing  power  ;  but  the  term  of  all  ends  also  inexorably 
upon  the  death  of  the  incumbent.  The  term  of  the  many  marshals  and  other 
officers,  who  are  appointed  for  four  years,  could,  with  as  much  reason  and  truth, 
be  said  to  continue  to  the  end  of  that  time,  though  the  incumbents  died  before 
its  lapse,  as  it  can  be  said  that  the  term  of  a  President,  who.  died  early  in  the 
four  years  for  which  he  was  elected,  runs  on  until  the  expiration  of  the  four 
years.  When  a  man  in  office  dies  that  closes  his  term  ;  and  so  soon  as  another 
is  appointed  to  it  his  term  commences. 

Mr.  Lincoln  was  elected  President  and  Mr.  Hamlin  Vice-President  for  a  com- 
mon term  of  four  years,  commencing  on  the  4th  of  March,  1861,  and  as  both 
survived  it  the  term  of  each  ended  by  lapse  of  ..time,  March  3,  I860.  The 
second  term  of  Mr.  Lincoln  for  four  years,  and  Mr.  Johnson's  term  for  the  same 
time,  began  the  4th  of  March.  1865,  and  both  ended  April  following  ;  Mr. 
Lincoln's  by  his  death,  and  Mr.  Johnson's  by  the  office  of  President  being 
devolved  on  him,  and  he  thereby  ceasing  to  be  Vice-President,  under  this  pro- 
vision of  the  Constitution : 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation,  or  inability 
to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice-Presi- 
dent. 

Mr.  Johnson  became  President  by  having  been  elected  Vice-President,  and 
by  the  operation  of  the  Constitution,  upon  the  death  of  the  President,  Mr.  Lin- 
coln. He  is  as  much  the  President  as  if  he  had  been  elected  to  that  office  instead 
of  to  the  vice-presidency.  His  presidential  term  commenced  when  he  was  inau- 
gurated into  the  office,  and  is  to  continue  to  last  for  the  residue  of  the  term  for 
which  Mr.  Lincoln  was  elected  President  and  he  Vice-President.  His  presiden- 
tial term,  though  not  so  long,  is  as  definite  as  Mr.  Lincoln's  was  ;  both  by  the 
Constitution  were  to  continue  until  the  4th  of  March,  1869,  and  both,  by  the 
same  law,  were  subject  to  be  determined  before  that  time  by  their  "  removal 
from  office,  death,  resignation,  or  inability  to  discharge  the  powers  and  duties  of 
the  office  "  The  presidency,  while  Mr.  Johnson  has  been  filling  it  and  perform- 
ing its  duties  under  the  Constitution,  is  as  much  his  office  as  it  was  Mr.  Lin- 
coln's when  he  held  the  same'  relation  to  it ;  and  the  proposition  that  this  time 
of  Mr.  Johnson  in  the  office  is  not  his  term  but  a  continuation  of  Mr.  Lincoln's 
term,  is  not  sustained  by  the  Constitution,  fact,  or  reason. 

But  if  it  were  a  continuation  of  Mr.  Lincoln's  term,  it  would  be  of  hrs  second, 
not  his  first  term,  which  the  Constitution  inexorably  closed  on  the  3d  of  March, 
1865 ;  and  he  having  been  re-elected  his  second  term  commenced  the  next  day. 
If  Mr.  Johnson  be  serving  out  Mr.  Lincoln's  term,  it  is  not  his  Jirst  one,  for  that 
is  "with  the  years  before  the  flood,"  but  his  second  term;  and  Mr.  Johnsbn 
would  be  invested  with  every  right  and  power  in  it  to  which  Mr.  Lincoln  would 
be  entitled ;  and  among  them  would  be  the  power  and  the  right  to  remove  Mr. 
Stanton  from  the  office  of  the  Secretary  of  War.  This  act  provides  that  the 
chief  officer  of  the  seven  principal  departments  of  the  government  shall  respect- 
ively hold  their  offices  according  to  the  tenure  established  by  it,  for  and  during 
the  term  of  the  President  by  whom  they  may  have  been  appointed.  This  is  a 
permanent  and  uniform  law,  and  the  measure  established  by  it  being  the  term 
of  the  President  by  whom  the  officer  was  appointed,  and  one  month  thereafter, 
and  Mr.  Stanton  having  been  appointed  Secretary  of  War  by  Mr.  Lincoln  during 
his  first  term  in  January,  1862,  and  that  term  having  expired  with  the  3d  of 
March,  1865,  if  Mr.  Lincoln  had  lived  until  the  passage  of  this  act,  under  it  he 
would  have  had  the  power  to  remove  Mr.  Stanton,  and  any  other  of  his  cabinet 
officers  whom  he  had  not  appointed  in  his  second  term,  and  this  right  passed  to 
President  Johnson. 

There  are  several  purposes  apparent  041  the  face  of  the  civil-office-tenure 
bill: 
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1.  That  all  officers  appointed  by  and  with  the  advice  and  consent  of  the  Sen- 
ate should  hold  their  places  until  it  should  approve  their  removal. 

2.  That  the  cabinet  officers  of  the  President  should  be  so  far  exceptional  to 
this  rule  that  all  Presidents  should  have  the  privilege  and  the  power  to  make 
one  election  for  each  of  those  offices. 

3.  That,  having  made  a  choice,  he  shall  be  held  to  it  until  the  Senate  shall 
have  given  him  its  consent  to  make  another  choice. 

Thw  arrangement  in  relation  to  the  President  and  his  cabinet  was,  doubtless, 
made  upon  some  reasons ;  and  all  concede  that  it  applies  to  every  President 
chosen  by  the  electoral  college ;  and  what  reasons  are  there  that  make  it 
necessary  and  proper  for  the  administration  of  a  President  so  elected  that  do  not 
apply  with  equal  force  to  one  upon  whom  the  Constitution  has  devolved  the 
office  on  the  death  of  a  President  with  whom  he  was  elected  to  the  vice-presi- 
dency 1  The  plain  letter  and  meaning  of  the  Constitution  and  this  act  of  Con- 
gress assure  this  right  to  President  Johnson,  and  it  cannot  be  wrested  from  him 
without  doing  violence  to  both  Constitution  and  law.  If  he  had  given  in  his 
adhesion,  and  plainly  and  palpably  exercised  this  power  for  the  benefit  of  the 
party  which  passed  the  law  by  removing  one  of  his  Secretaries  who  is^opposed 
to  that  party,  and  had  nominated  to  the  place  one  of  their  faithful  and  trusted 
men,  would  his  right  to  make  the  removal  have  been  questioned  1        .  . 

After  the  best  inquiry  of  which  I  am  capable,  I  think  these  positions  to  be  true 
beyond  reasonable  doubt: 

1.  That  the  President,  by  the  well  settled  principle  of  the  Constitution,  pos- 
sesses, as  one  of  his  executive  powers,  the  sole  and  exclusive  power  of  removing 
all  officers,  as  well  when  the  Senate  is  in  session  as  when  it  is  not. 

2.  That  the  provision  of  the  civil-office-tenure  act,  which  requires  the  Presi- 
dent to  report  to  the  Senate  his  removal  of  certain  officers,  and  its  advice  and 
concurrence  to  make  the  removal  complete  and  effective,  is  in  derogation  of  that 
constitutional  power  of  the  President,  and  is,  therefore,  unconstitutional  and 
void. 

3.  That  the  case  of  the  removal  of  Stanton  does  not  come  within  the  provision, 
spirit,  and  meaning  of  the  civil-office-tenure  act. 

4.  That  President  Johnson  had  the  power  and  the  right  to  remove  Stanton 
as  Secretary  of  War;  and  having  removed  him,  and  thereby  caused  a  vacancy, 
he  had  the  power,  under  the  act  of  1795,  and  it  was  his  duty,  to  supply  that 
vacancy  temporarily ;  and  his  designation  of  General  Thomas  to  take  charge  of 
the  office  ad  interim  was  a  proper  exercise  of  power.  Consequently  neither  the 
removal  of  Stanton  nor  the  ad  interim  appointment  of  Thomas  by  President 
Johnson  was  an  impeachable  offence,  but  a  legitimate  exercise  of  power. 

1  There  is  then  left  for  my  examination  only  those  articles  of  impeachment 
which  embrace  the  matter  of  the  conspiracies  with  General  Thomas  charged 
against  the  President.  There  is  but  one  law  of  Congress  against  conspiracies, 
which  was  passed  in  1861,  and  is  in  these  words  : 

That  if  two  or  more  persons  within  any  State  or  Territory  of  the  United  States  shall  con- 
spire together  to  overthrow  or  to  put  down  or  to  destroy  by  force  the  government  of  the  United 
States,  or  to  levy  war  against  the  United  States,  or  to  oppose  by  force  the  authority  of  the 
government  of  the  United  States,  or  by  force  to  prevent,  hinder  or  delay  the  execution  of  any 
law  of  the  United  States,  or  by  force  to  seize,  take,  or  possess  any  property  of  the  United 
States  .against  the  will  or  contrary  to  the  authority  of  the  United  States ',  or  by  force  or  intimida- 
tion or  threats  to  prevent  any  person  from  accepting  or  holding  any  office  of  trust  or  place  of 
confidence  under  the  United  States,  each  and  every  person  so  offending  shall  be  guilty  of  a 
high  crime,  and  upon  conviction  thereof  in  any  district  or  circuit  court  of  the  United  States 
having  jurisdiction  thereof,  or  district  or  supreme  court  of  any  Territory  of  the  United  States 
having  jurisdiction  thereof,  shall  be  punished  by  a  fine  not  less  than  $500  and  not  more  than 
$5,000,  or  by  imprisonment,  with  or  without  hard  labor,  as  the  court  shall  determine,  for  a 
period  not  less  than  six  months  nor  greater  than  six  years,  or  by  both  such  fine  and  imprison- 
ment. 
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This  was  a  war  measure  passed  at  the  beginning  of  the  rebellion,  and  was 
directed  against  rebels  and  traitors,  and  their  abettors  at  that  time  and  in  the 
future.  It  was  never  intended,  and  is  a  perversion  of  that  law  to  attempt  to 
apply  it  to  the  case  of  removal  by  the  President  of  an  officer  of  the  government, 
and  his  direction  to  the  person  whom  he  had  designated  to  supply  temporarily 
the  vacancy  to  take  possession  of  the  office,  and  his  application  to  the  person 
removed  to  turn  over  to  him  the  books,  property,  &c,  appertaining  to  the 
office. 

All  the  offences  enacted  by  that  law  require,  as  an  essential  constituent  of 
them,  that  the  persons  committing  them  shall  conspire  together  to  do  the 
several  acts  which  are  made  criminal  with  force  or  intimidation  or  threats  ;  and 
in  the  absence  of  that  purpose  there  is  no  crime.  The  charges  against  the 
President  are,  in  the  fourth  article,  that  he  did  unlawfully  conspire  with  one 
Lorenzo  Thomas,  and  with  other  persons  to  the  House  of  Representatives  un- 
known, with  intent,  by  intimidation  and  threats,  unlawfully  to  hinder  and  prevent 
Edwin  M.  Stanton,  Secretary  of  War,  from  holding  said  office ;  in  the  fifth  article, 
that  be  did  unlawfully  conspire  with  one  Lorenzo  Thomas,  and  with  other  per- 
sons to  the  House  of  Representatives  unknown,  to  prevent  and  hinder  the 
execution  of  an  act  entitled  "An  act  regulating  the  tenure  of  certain  civil  offices;" 
in  the  sixth  article,  that  he  did  unlawfully  conspire  with  one  Lorenzo  Thomas 
by  force  *to  seize,  take,  and  possess  the  property  of  the  United  States  in  the 
Department  of  War;  in  the  seventh  article,  that  he  did  unlawfully  conspire  with 
one  Lorenzo  Thomas  with  intent  unlawfully  to  seize',  take,  and  possess  the 
property  of  the  United  States  in  the  Department  of  War. 

As  to  the  fifth  and  seventh  articles,  they  charge  no  intent  or  purpose  on  the 
part  of  the  President  of  doing  the  things  therein  specified  with  force,  intimida- 
tion, or  threats ;  which  being  of  the  essence  of  said  offences  and  omitted,  no 
offences  are  charged ;  and  as  to  those  articles,  and  also  the  fourth  and  sixth, 
there  is  no  evidence  that  the  President  entered  into  any  conspiracy  with  Gen- 
eral Thomas,  or  any  persons,  to  do  the  things  set  forth  in  said  articles ;  or  that 
he  intended,  advised,  or  sanctioned  the  use  of  any  force,  intimidation,  or  threats 
in  doing  them.  The  whole  case  against  the  President  in  connection  with  the 
matters  charged  in  those  four  articles  is,  that  he  wrote  a  letter  of  the  usual  tenor 
to  Mr.  Stanton,  removing  him  from  the  office  of  Secretary  of  War,  and  a  letter 
to  General  Thomas,  notifying  him  of  his  designation  to  supply  the  vacancy 
temporarily,  and  directing  him  to  take  charge  of  the  office  and  enter  upon  its 
duties ;  all  of  which,  by  the  Constitution  and  laws,  he  had  the  power  and 
the  right  to  do.  There  is  no  evidence  that  he  intended,  advised,  or  sanctioned 
the  use  of  any  force,  intimidation,  or  threats  in  connection  with  these  transac- 
tions. There  is  nothing  in  the  case  to  sustain  the  fourth,  fifth,  sixth,  and  seventh 
articles,  and  with  the  others  they  all  fall  together. 

Upon  the  grounds  I  have  stated  I  reach  the  conclusion,  that  the  defence  of 
the  President  is  full  and  complete ;  but  there  are  other  grave  and  weighty  rea- 
sons why  this  court  should  not  proceed  to  his  conviction,  that  I  will  now  pro- 
ceed to  consider. 

The  Senate  is  sitting  as  a  court  of  impeachment,  to  try  articles  preferred  by 
the  House  of  Representatives  against  the  President  of  the  United  States.  Each- 
member  has  taken  a  special  oath  prescribed  by  the  Constitution,  and  in  these 
words : 

I  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of  the  impeachment  of  Andrew 
Johnson,  President  of  the  United  States,  now  pending,  I  will  do  impartial  justice  according: 
to  the  Constitution  and  the  law :  so  help  me  God. 

None  of  .his  acts  can  be  considered  but  those  which  are  set  forth  against  him 
in  the  articles  as  offences,  and  he  can  be  convicted  only  upon  such  as  are  defined 
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and  declared  by  the  laws  of  the  United  States  to  be  high  crimes  or  misde- 
meanors, and  which  are  in  their  nature  and  essence  offences  of  that  character. 
This  court  is  bound  to  try  these  articles  of  impeachment  by  the  same  laws  and 
rules  of  evidence,  substantially,  which  would  govern  an  ordinary  criminal  court 
on  the  trial  of  indictments  against  Andrew  Johnson  for  the  same  offences-— 
except  in  the  matter  of  judgment  against  him,  which  here  would  be  more 
grievous. 

I  will  quote  from  Blackstone's  Commentaries  a  fundamental  principle,  which 
is  found  in  all  works  on  criminal  law,  is  recognized  in  every  criminal  court  in 
America,  and  which  should  guide  and  control  this  court  in  the  pending  trial : 

And  as  vicious  will  without  a  vicious  act  is  no  civil  crime,  so,  on  the  other  hand,  an 
unwarrantable  act  without  a  vicious  will  is  no  crime  a$  all.  So  that  to  constitute  a  crime 
against  human  laws  there  must  be  first  a  vicious  will ;  and  secondly,  an  unlawful  act  conse- 
quent upon  such  vicious  will. 

This  principle,  that  to  the  unlawful  act  there  must  attach  a  criminal  intent 
or  purpose,  which  prompted  the  commission  of  the  act,  is  the  guiding  light  of  all 
courts  :  a  person  doing  the  act  charged  to  be  a  crime,  in  its  absence,  might  be 
guilty,  but  it  would  be  without  criminality.  The  law  generally  infers  the 
criminal  intent  from  the  unlawful  act,  but  it  always  permits  the  accused  party 
to  show  by  proof  the  absence  of  the  criminal  intent,  which  is  generally  an  easier 
task  in  relation  to  offences  merely  mala  prohibita,  than  in  those  which  are  also 
mala  se.  All  the  offences  charged  against  the  President  are  merely  and  strictly 
mala  prohibita. 

If  the  civil-office-tenure  bill  on  its  face  is  so  ambiguous  and  uncertain  as  not 
to  inform  an  officer  of  government  possessed  of  a  good  common  understanding, 
with  reasonable  certainty,  whether  or  not  it  did  comprehend  the  case  of  Mr. 
Stanton,  and  forbid  his  removal  from  office  by  the  President,  that  act  being  new 
and  never  having  received  a  judicial  construction;  and  Andrew  Johnson  was 
under  trial  on  indictment  in  an  ordinary  criminal  court  for  the  violation  of  that 
act,  in  the  removal  of  Mr.  Stanton,  the  court  on  motion  would  instruct  the  jury 
to  acquit. 

If  the  question  whether  that  act  does  not  trench  on  a  great  constitutional 
power  of  the  President,  and  is  not  therefore  void,  be  one  of  doubt  and  difficulty, 
and  President  Johnson  desired  to  have  that  question  solved  correctly,  and  to 
that  end  consulted  the  Attorney  General  and  all  the  other  members  of  his 
Cabinet,  and  their  opinion  was  unanimous  that  it  was  unconstitutional ;  and  he 
was  counseled  by  them  all,  including  Mr.  Stanton,  to  veto  the  act  upon  that 
ground  ;  and  one  of  his  purposes  in  removing  Mr.  Stanton  was  to  make  a  case 
for  the  Supreme  Court,  in  which  its  constitutionality  should  be  decided, 
universal  reason  and  justice  would  pronounce  that,  in  writing  his  letter  to  Mr. 
Stanton  dismissing  him  from  office,  the  President  had  no  criminal  intent,  and 
did  not  commit  an  impeachable  offence. 

*  The  evidence  on  this  point  which  the  prosecution  presented,  and  which  was 
admitted  without  objection,  would  probably  be  sufficient  with  most  minors  to. 
exculpate  the  President  from  all  criminal  intent ;  but  the  most  satisfactory  proof 
that  could  have  been  made  upon  it,  and  which  was  clearly  competent,  was  the 
evidence  of  the  members  of  the  cabinet,  which  a  majority  of  this  court  ruled 
it  would  not  hear.  A  criminal  court  would  not  have  excluded  this  evidence, 
or,  if  having  done  so  inadvertently,  on  conviction  by  the  jury,  it  would  of  its  own 
motion  award  a  new  trial.  In  the  face  of  so  grave  an  error  committed  by  this 
court,  and  affecting  so  materially  the  defence  of  the  respondent,  it  would  be  a 
great  wrong  to  him  and  the  country  to  proceed  to  his  conviction. 

The  powers  of  our  government  are  carefully  and  wisely  divided  out  among 
the  three  departments,  and  the  lines  of  separation  are  in  some  cases  so  indistinct 
that  it  is  difficult  to  avoid  overstepping  them.  A  just  and  patriotic  President 
would  not  wilfully  infringe  the  constitutional  powers  and  rights  of  Congress  ; 
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nor  would  that  body,  if  composed  of  such  men,  make  any  intentional  aggression 
upon  those  confided  to  the  President.  I  have  observed  no  such  disposition  on 
the  part  of  the  present  executive  head ;  and  the  question  between  him  and 
Congress,  growing  out  of  the  civil-office-tenure  bill,  he  desired  to  have  submitted 
to  and  decided  by  the  Supreme  Court,  as  has  been  satisfactorily  proved  in  this 
case.  He  took  legal  advice,  and  was  informed  that,  under  existing  laws,  he 
could  not  have  any  proceeding  instituted  to  determine  it,  which  could  be  taken 
to  the  Supreme  Court  and  be  tried  by  it  until  about  the  time  or  after  the  expira- 
tion of  his  presidential  term.  He  had  no  remedy  by  which  he  could  test  the 
question  in  a  reasonable  time. 

Congress  and  the  President  both  should  have  desired  and  have  sought  the 
settlement  of  this,  and  all  other  questions  of  controverted  power  between  them, 
by  the  judgment  of  that  tribunal  which  the  Constitution  had  designed  for  that 
purpose.  In  a  few  hours  of  any  day,  Congress  could  have  framed  and  passed 
a  law  which  would  have  enabled  the  Supreme  Court  summarily  to  have  got 
possession  of,  and  to  decide  promptly,  this  and  all  other  questions  between  it 
and  the  President ;  and  such  settlement  of  the  disputed  boundaries  of  their 
respective  powers  would  have  been  accepted  by  the  people  generally,  and  as 
to  those  questions  would  have  given  repose  to  the  country,  but  instead  of  such 
wise  and  peaceful  legislation,  Congress  was  exhausting  all  its  ingenuity  and  all 
its  resources  to  make  its  aggressions  upon  the  executive  department  successful 
and  complete  ;  and  so  to  organize,  fetter,  and  intimidate  the  Supreme  Court,  as 
to  prevent  it  from  interfering  to  perform  its  great  office  of  settling  snch  questions 
by  the  Constitution,  law,  and  reason. 

But  Mr.  Stanton  sued  out  a  criminal  warrant  against  General  Thomas  to 
protect  himself  against  intrusion  into  the  War  Office  ;  and  when  the  Presictent 
heard  of  this  proceeding  he  expressed  his  gratification,  knowing  that  the  ques- 
tion of  the  validity  of  his  removal  of  Mr.  Stanton  would  come  up  on  the  hearing 
of  a  writ  of  habeas  corpus  that  might  be  sued  out  by  General  Thomas.  The 
latter  executed  bond  with  surety  to  appear  before  Judge  Cartter  to  answer  the 
complaint  of  Stanton,  and  at  the  appointed  time  appeared  before  the  judge  with 
his  surety,  who  surrendered  him  to  the  court.  It  was  the  plain  duty  of  Judge 
Cartter  to  have  ordered  General  Thomas  into  the  custody  of  the  marshal  or  to 
prison ;  but  he  did  neither,  because  either  would  have  been  a  restraint  of  his- 
liberty  and  have  made  a  ground  for  suing  out  a  writ  of  habeas  corpus  for  a 
judicial  inquiry  into  the  cause  of  his  detention.  The  case,  immediately  after 
hearing  by  the  judge  before  whom  the  writ  might  be  returned,  could  be  taken 
to  the  Supreme  Court,  heard  at  once,  and  the  questions  of  right  between  Stanton 
and  Thomas  to  the  War  Office  and  the  constitutionality  of  the  civil-office- teuure 
bill  would  be  before  the  court  for  its  decision. 

This  was  the  purpose  of  Thomas,  and  by  this  time  it  had  become  apparent ; 
and  the  impartial  and  patriotic  judge  determined  t'o  defeat  it  by  the  disregard 
of  his  own  official  duty  ;  and  he  refused  to  order  Thomas  into  custody,  and  con- 
sequently there  ceased  to  be  any  ground  for  Thomas  to  sue  out  a  writ  of  habeas 
corpus.  Here  a  corrupt  judge  revealed  himself,  and  afforded  to  the  House  of 
Representatives  an  opportunity  to  impeach  him  for  corruption  in  office,  palpable 
and  flagitious.     But  it  was  their  bull  that  had  gored  the  ox. 

The  purpose  and  desire  of  the  President  to  have  the  question  of  the  consti- 
tutionality of  the  civil-rights  bill  decided  by  the  Supreme  Court  is  mauifest ; 
that  it  and  all  other  questions  between  them  have  not  been  submitted  to  that 
test  is  due  to  the  default  of  Congress. 

But  the  exclusion  of  important  evidence  by  this  court  involves  another  and 
very  grave  error.  The  Constitution  says  of  impeachment,  "  No  person  shall  be 
convicted  without  the  concurrence  of  two-thirds  of  the  members  present."  Con- 
victed does  not  mean  simply  condemned,  for  a  man  may  be  coudemned  of  a 
crime  without  or  against  evidence ;  but  convicted  means  proved  and  determined 
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to  be  guilty.  There  may  be  condemnation,  but  cannot  be  conviction  without 
proof.  One  of  the  necessary  elements  of  conviction  is  evidence,  and  it  might  be 
impossible  on  all  the  evidence  of  the  defence  in  a  case,  and  yet  practicable  and 
easy  upon  the  residue  after  excluding  a  material  part  of  it.  The  exclusion  of 
material  evidence  is  a  part  of  conviction,  and  may  be  substantially and  prac- 
tically the  conviction. 

But  convietion  is  a  totality,  can  exist  only  in  solido,  and  in  all  its  parts 
and  processes,  and  as  a  whole,  it  requires  two-thirds  of  the  senators  present. 
To  demand  two-thirds  to  convict,  and  to  permit  a  majority  to  exclude  all  or  a 
material  part  of  the  evidence  which  might  produce  conviction,  would  not  only 
be  a  hollow  mockery,  but  an  absurdity  and  contradiction.  The  constitutional 
rule,  which  requires  two-thirds  to  convict,  by  necessary  implication,  makes  the 
same  number  necessary  to  rule  'out  the  defendant's  evidence,  in  whole  or  part, 
and  so  produce  conviction.  .  If  this  court,  by  a  majority  of  its  members,  had 
excluded  the  whole  of  the  defendant's  evidence,  it  would  have  shocked  the 
country,  and  there  would  have  been  a  general  exclamation,  that  a  rule  of  prac- 
tice which  would  enable  a  bare  majority  indirectly  to  effect  what  a  great  consti- 
tutional principle  required  two-thirds  to  do,  to  convict  in  all  cases  of  impeach- 
ment, was  both  mischievous  and  unsound.  This  court  should  correct  this 
erroneous  ruling  of  an  important  constitutional  principle  by  its  judgment  in  favor 
of  the  President. 

There  are  still  other  cogent  considerations  against  the  impeachment  of  the 
President,  one  of  the  most  weighty  of  which  I  made  at  the  opening  of  the  trial, 
and  will  here  restate.  This  court  is  not  constituted  according  to  the  require- 
ments of  the  Constitution,  and,  therefore,  is  incompetent  to  try  the  case  before  it. 

The  Constitution  provides  that — 

The  Senate  of  the  United  States  shall  be  composed  of  two  senators  from  each  State,  chosen 
by  the  legislature  thereof  for  six  years ;  and  each  senator  shall  have  one  vote.  *  *  *  * 
No  State,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the  Senate.  *  *  * 
The  Senate  shall  have  the  sole  power  to  try  all  impeachments,  &c. 

Every  State  has  an  equal  right  to  have  two  members  of  the  Senate,  and  to 
choose  them  by  her  legislature,  and  to  organize  her  government  and  elect  that  . 
legislature  by  her  own  people,  with  whom  rests  her  political  power,  without  any 
dictation  or  interference  by  Congress.  When  a  State  has  chosen  her  senators, 
and  they  apply  at  the  bar  of  the  Senate  for  admission  as  members,  it  is  the  right 
of  the  State  and  of  her  senators  elect,  if  they  have  the  qualifications  required 
by  the  Constitution,  lo  be  admitted,  and  this  body  cannot,  without  violating  it, 
keep  them  out.  The  Senate  has  the  right  to  reject  an  applicant  who  does  not 
present  himself  with  qualifications,  election,  and  return  in  conformity  to  the  Con- 
stitution, but  every  one  who  comes  so  arrayed  is  entitled  to  admission. 

In  time  of  peace,  when  there  is  no  rebellion  or  insurrection  in  a  State  against 
the  United  States,  a  majority  or  any  number  of  the  Senate  or  of  the  two  houses    ♦ 
of  Congress  have  no  right  or  power  to  deny  to  such  or  any  State  representation 
in  them ;  and  its  exercise  is  destructive  of  the  Constitution,  and  overthrows    . 
the  government  which  it  created.     Such  a  power  would  at  all  times  enable  a 
faction,  that  happened  to  hold  a  majority  in  the  two  houses,  to  mutilate  them  at 
will,  and  control  the  whole  government  by  excluding  the  senators  and  repre— 
sentatives  from  as  many  States  as  might  be  needful  for  their  purposes.     All 
this  has  been  inaugurated  and  is  in  course  of  successful  enactment  by  the  dom- 
inant party. 

When  the  rebellion  was  crushed  out  and  those  engaged  in  it  made  their  submis- 
sion, the  Constitution,  by  its  own  force,  reinstated  the  States  involved  in  it  dejttre 
to  their  previous  position  in  the  Union,  with  all  the  rights  and  duties  of  the  other 
States.  They  conformed  their  constitutions  and  governments,  so  far  as  they 
had  been  estranged  by  secession  and  rebellion,  to  the  •  Constitution  and  govern- 
ment of  the  United  States,  and  elected  their  senators  and  representatives. 
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Congress,  by  many  of  its  laws,  the  Executive,  by  multitudinous  appointments 
and  other  acts,  and  the  Supreme  Court,  by  hearing  all  cases  coming  up  from 
them  and  allotting  its  members  to  hold  circuit  courts  in  them,  recognize  them 
as  States ;  but  still  the  Senate  and  House  persisted  in  keeping  out  their  senators 
and  representatives.  At  length  Tennessee  extended  the  right  of  suffrage  to  her 
negro  population,  and  disfranchised  a  large  portion  of  her  white  men  that  had  been 
implicated  in  the  rebellion,  and  forthwith  the  majority  in  the  two  houses  admit- 
ted her  senators  and  representatives  ;  but  the  other  southern  States  continued 
to  be  contumacious  on  the  vital,  radical  party  question  of  negro  suffrage,  and 
therefore  were  continued  to  be  denied  their  great  constitutional  right  of  repre- 
sentation in  the  two  houses  of  Congress.  It  was  thus  demonstrated,  that  the 
cause  of  denying  to  the  southern  States  representation  in  Congress,  in  violation 
of  the  Constitution,  was  their  not  having  conferred  the  right  to  vote  on  their 
negro  population,  and  that  they  were  to  continue  unrepresented  until  they  sur- 
rendered that  point,  or  until  means  could  be  devised  to  fasten  it  upon  them. 
A  Senate  from  which  almost  one-third  of  its  members  is  excluded,  and  who,  if 
present,  would  probably  differ  from  the  majority  of  those  here  in  their  judgment 
of  this  important  case,  cannot  form  a  constitutional  court  of  impeachment  for 
its  trial. 

The  impeachment  of  the  President  of  the  United  States  is  the  arraignment  of 
the  executive  department  of  the  government  by  one  branch  of  the  legislative 
department  and  its  trial  by  the  other.  The  incongruity  of  such  a  responsibility 
and  consequent  danger  of  the  ultimate  subordination  of  the  executive  to  tlie 
legislative  department  excited  the  gravest  apprehensions  of  that  wisest  political 
sage,  Mr.  Madison,  when  the  Constitution  was  being  framed.  Short  of  the 
sword,  it  is  the  extreme  remedy,  and  was  intended  for  the  worst  political  dis- 
orders of  the  executive  department.  Nothing  but  treason,  official  bribery,  or 
other  high  crimes  and  misdemeanors,  made  so  by  law,  and  also  in  their  nature 
of  deep  moral  turpitude,  which  are  dangerous  to  the  safety  of  the  State,  and 
which  palpably  disqualify  and  make  unfit  an  incumbent  to  remain  in  the  office 
of  President,  can  justify  its  application  to  him.  Cases  that  do  not  come  up  to 
this  measure  of  delinquency,  those  who  made  the  Constitution  intended  should 
be  remedied  in  the  frequency  of  our  elections  by  the  people  at  the  ballot-box, 
and  the  public  repose  and  welfare  require  that  they  should  be  referred  to  that 
most  appropriate  tribunal. 

Impeachment  was  not  intended  to  be  used  as  an  engine  to  gratify  private  malice, 
to  avenge  disappointed  expectations,  to  forward  schemes  of  personal  ambition, 
to  strengthen  the  measures  or  continue  the  power  of  a  party,  to  punish  partisan 
infidelity,  to  repress  and  crush  its  dissentions,  to  build  up  or  put  down  opposing 
factions.  By  our  system  all  that  sort  of  work  is  to  be  done  in  popular  can- 
vasses ;  'and  to  bring  the  great  and  extraordinary  remedy  of  impeachment  to  do 
any  of  it,  is  the  vile  prostitution  of  what  was  intended  to  be  a  rare  and  august 
remedy  for  great  evils  of  state. 

The  impeachment  of  a  President  of  the  United  States,  for  a  difference  of 
political  policy  between  him  and  Congress,  is  a  monstrous  perversion  of  power. 
Is  the  present  prosecution  anything  but  that  1  President  Johnson  and  Congress 
agreed  iu  their  policy  and  measures  to  put  down  the  rebellion,  and  they  were 
signally  successful ;  and  after  it  was  crushed  out  these  departments  of  the  gov- 
ernment did  many  formal  and  important  official  acts  relating  to  each  and  all  of 
them  engaged  in  the  rebellion  as  States  in  the  Union,  and  as  having  the  same 
relations  as  the  other  States  with  the  government  of  the  United  States. 

Those  States  complied  with  conditions  insisted  upon  both  by  the  President 
and  Congress,  and  by  their  constitutions  and  laws  they  respectively  abolished 
slavery,  renounced  the  principle  of  secession,  repudiated  their  debts  created  by 
their  rebellion,  and  ratified  the  13th  amendment  of  the  Constitution,  by  which 
slavery  was  abolished  throughout  the  United  States.    For  the  masses  of  the 
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people  of  those  States,  the  President  thought  all  this  was  submission  and  expia- 
tion enough,  and  refused  to  insist  that  they  should,  in  addition,  confer  on  their 
late  slaves,  who  in  two  States  exceeded  the  whites,  and  in  all  of  them  were  a 
large  portion  of  the  aggregate  population,  the  right  of  suffrage,  nor  would  he 
consent  to  unite  in  unconstitutional  measures  to  force  negro  suffrage  upon  those 
States.  This  is  the  real  head  and  front  of  the  President's  offending ;  he  would 
not  co-operate  with  the  radicals  in  their  scheme  to  get  possession  of  and  con- 
trol the  governments  and  all  the  political  power  of  the  southern  States  by  the 
agency  of  voting  negroes  against  the  will  of  the  white  people,  and  to  all  their 
unconstitutional  measures  to  effect  it  he  opposed  the  power  with  which  the  Con- 
stitution had  invested  bim. 

A  subordinate  ground  of  their  ire  against  the  President  was,  that  to  many  of 
the  people  of  the  southern  States  who  were  engaged  in  the  rebellion  he  extended 
the  magnanimity  and  clemency  of  the  people  of  the  United  States  in  the  exer- 
cise of  the  pardoning  power,  the  noblest  of  all  the  great  powers  with  which  they 
have  intrusted  him.  But  there  were  no  rebels,  however  vile,  that  were  willing 
to  become  the  liegemen  of  the  radical  party,  whose  pardon  they  did  not  favor ; 
and  they  have  trenched  further  upon  the  powers  of  the  President  by  assuming 
that  of  pardon,  in  bills  introduced  in  both  houses  to  remove  the  disabilities  of 
a  great  number  of  rebels,  since  become  radicals.  But  it  is  time  all  were  par- 
doned ! 

Among  the  many  strange  positions  assumed  by  the  prosecution  are  :  1.  The 
President  has  no  right  to  inquire  into  and  act  upon  his  conclusion  that  the  civil- 
office-tenure  act,  or  any  other  act  of  Congress,  is  unconstitutional.  2.  That  it 
was  his  duty  to  execute  that  act  without'any  question  of  its  constitutionality. 
3.  That  this  court  of  impeachment  has  no  right  or  power  to  inquire  into  the 
constitutionality  of  that  act. 

The  latter  position  is  so  palpably  and  flagitiously  unsound  as  to  deserve  no 
other  answer  than  a  simple  denial.  The  others  are  entitled  to  some  considera- 
tion, though  they  are  negatived  by  the  Constitution  itself,  to  prove  which  I  will 
quote  from  it : 

This  Constitution  and  the  laws'  of  the  United  States  which  shall  be  made  in  pursuance 
thereof  *  *  *  *  shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every  State 
shall  be  bound  thereby,  anything  in  the  constitutions  or^laws  of  any  State  to  the  contrary 
notwithstanding.  • 

The  senators  and  representatives  before  mentioned,  and  the  members  of  the  several  State 
legislatures,  and  all  executive  and  judicial  officers,  both  of  the  United  States  and  of  the  sev- 
eral States,  shall  be  bound  by  oath  or  affirmation  to  support  this  Constitution. 

The  President,  before  he  enter  on  the  execution  of  his  office,  shall  take  the*  following  oath 
or  affirmation : 

I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of  President  of  the 
United  States,  and  will  to  the  best  of  my  ability  preserve,  protect,  and  defend  the  Consti- 
tution of  the  United  States. 

The  plain  sequences  of  these  provisions  of  the  Constitution  are  some  very 
important  principles  : 

1.  The  Constitution  is  the  paramount  law  of  the  land  throughout  the  United 
States. 

2  Every  constitution  and  law  of  the  States  and  every  act  of  Congress,  so  far 
as  they  may  be  inconsistent  with  the  Constitution  of  the  United  States,  fall 
before  its  predominant  authority  and  force,  and  from  their  origin  are  void  and  of 
no  effect. 

3.  While  it  is  the  right  of  every  citizen  to  oppose  unconstitutional  acts  of 
Congress  by  every  proper  means,  it  is  the  especial  duty  of  the  President  to 
make  that  resistance,  as  the  chief  executive  officer  of  the  government,  who  has 
taken  an  official  oath  before  entering  on  the  execution  of  his  office  that  he  will 
faithfully  execute  the  office  of  President  of  the  United  States,  and  will  to  the 
best  of  his  ability  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States.     He  has  no  more  important  duty  to  perform,  and  none  more  obligatory 
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upon  him,  than  to  preserve,  protect,  and  defend  the  Constitution  against  all 
assailants,  against  Congress,  and  all  comers.  In  doing  this,  he  is  not  to  make 
war,  or  any  civil  convulsion ;  hut  he  is  to  resort  to  every  appropriate  means  with 
which  the  Constitution  and  the  laws  have  intrusted  him ;  and  none  could  be 
more  fit  than  his  removal  of  Mr.  Stanton  from  office,  with  the  purpose  of  mak- 
ing a  case  for  the  Supreme  Court,  in  which  the  constitutionality  of  the  civil- 
office-tenure  bill  should  be  decided  by  the  tribunal  appointed  by  the  Constitu- 
tion for  the  final  judgment  of  all  such  questions. 

The  right  of  each  department  of  the  government  to  interpret  and  construe 
the  Constitution  for  itself,  and  by  it  to  determine  the  validity  of  all  acts  of 
Congress,  within  the  scope  of  the  performance  of  their  respective  functions  in 
the  government  as  to  all  questions  not  adjudged  by  the  Supreme  Court,  has 
heretofore  been  a  generally  received  principle,  and  has  always  been  acted  upon 
in  the  administration  of  the  government.  That  a  President  was  bound  to  exe- 
cute an  unconstitutional  act  of  Congress  without  any  question,  until  it  was  so 
decided  by  the  Supreme  Court,  and  by  taking  steps  to  have  it  subjected  to  that 
test  committed  an  impeachable  crime,  is  one  of  the  absurd  and  mischievous 
heresies  of  this  day. 

Iu  relation  to  this  matter  Mr.  Madison  so  clearly  expresses  the  true  princi- 
ples of  the  Constitution  that  I  will  dismiss  it  with  a  quotation  from  him,  with 
the  remark  that  the  principles  which  he  expresses  have  .always  been  generally 
held  by  all  the  statesmen,  courts,  and  jurists  of  America.  Madison  Papers,  vol- 
ume 4,  page  394,  dated  in  1834,  says : 

As  the  legislative,  executive,  and  judicial  departments  of  the  United  States  are  co-ordinate, 
and  each  equally  bound  to  support  the  Constitution,  it  follows  that  each  must,  in  the  exer- 
cise of  its  functions,  be  guided  by  the  text  of  the  Constitution  according  to  its  own  interpre- 
tation of  it ;  and  consequently  that  in  the  event  of  irreconcilable  interpretations  the  preva- 
lence of  the  one  or  the  other  department  must  depend  on  the  nature  of  the  case  as  receiving 
the  final  decision  from  one  or  the  other,  and  passing  from  that  decision  into  effect  without 
involving  the  functions  of  any  otker. 

But  notwithstanding  this  abstract  view  of  the  co-ordinate  and  independent  right  of  the 
three  departments  to  expound  the  Constitution,  the  judicial  department  most  familiarizes  to 
the  public  attention  as  the  expositor,  by  the  order  of  its  functions  in  relation  to  the  other 
departments,  and  attracts  most  the  public  confidence  by  the  composition  of  the  tribunal. 

In  the  judicial  department,  in  which*  constitutionality  as  well  as  legality  generally  find 
their  ultimate  discussion  and  operative  decision  ;  and  the  public  deference  to  and  confidence 
in  the  judgment  of  that  body  are  peculiarly  inspired  by  the  qualities  implied  in  its  members 
and  by  the  gravity  and  deliberation  of  their  proceedings,  and  by  the  advantage  their  plu- 
rality gives  them  over  the  unity  of  the  executive  department,  and  their  firmness  over  the 
multitudinous  composition  of  the  legislative  department. 

Without  losing  sight,  therefore,  of  the  co-ordinate  relations  of  the  three  departments  to 
each  other,  it  may  always  be  expected  that  the  judicial  bench,  when  happily  filled,  will,  for 
the  reasons  suggested,  most  engage  the  respect  and  reliance  of  the  public  as  the  surest  expos- 
itor of  the  Constitution,  as  well  iu  questions  within  its  cognizance  concerning  the  bounda- 
ries between  the  several  departments  of  the  government  as  in  those  between  the  Union  and 
its  members. 

Mr.  Chief  Justice,  I  believe  these  propositions  to  be  true : 

1.  The  power  of  removal  from  office  is  an  executive  power,  and  is  vested  by 
the  Constitution  in  the  President  solely  ;  and,  consequently,  that  so  much  of  the- 
act  to  regulate  the  tenure  of  certain  civil  offices  as  proposes  to  restrict  the  Pres- 
ident's exercise  of  that  power  is  unconstitutional  and  void. 

2.  That  the  case  of  Edwin  M.  Stanton,  Secretary  of  War,  does  not  come 
within  the  operation  of  that  act,  and  it  presented  no  obstruction  to  his  removal 
by  the  President  if  constitutional. 

3.  That  the  removal  of  Stanton  produced  a  vacancy  in  the  office  of  Secre- 
tary of  the  Department  of  War,  which  the  President  was  authorized  by  the 
laws  of  Congress  to  supply  for  six  months,  by  the  designation  of  any  person  to 
perform  its  duties  for  that  period. 

4.  That  there  is  no  evidence  that  the  President  violated  or  attempted  to  vio- 
late the  "act  to  define  and  punish  certain  conspiracies,"  the  act  which  directs 
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M  all  orders  and  instructions  relating  to  military  operations  by  (he  President  or 
Secretary  of  War  to  be  issued  through  the  General  of  the  army,  and  in  case  of 
his  inability  through  the  next  in  rank,"  or  the  act  "  to  provide  for  the  more  effi- 
cient government  of  the  rebel  States."  And,  moreover,  I  believe  the  two  acts 
last  referred  to  were  in  conflict  with  the  Constitution  and  void  and  of  no  effect. 

5.  I  believe  the  President  has  the  same  freedom  of  speech  which  the  Consti- 
tntiou  guarantees  to  every  American  citizen;  and  if  he  had  not,  he  has  been 
guilty  of  no  such  abuse  of  it  as  to  constitute  an  impeachable  offence. 

Upon  these  propositions,  the  truth  of  which  I  do  not  doubt,  I  conclude  that 
V  there  is  no  ground  whatever  for  the  impeachment  of  the  President,  and  pronounce 
\my  opinion  that  all  the  articles  be  dismissed. 

In  conclusion,  I  will  express  condemnation  of  the  harsh  spirit  and  flagrant 
violations  of  decorum  with  which  this  case  has  been  prosecuted  in  court;  and 
especially  of  the  violent  and  unjustifiable  denunciations  and  opprobrious  epithets 
with  which  some  of  the  managers  have  indulged  themselves  toward  the  respon- 
dent. Such  exhibitions  certainly  do  not  commend  proceedings  b\  impeachment 
before  the  Senate  of  the  United  States  to  the  respect  and  high  consideration  of 
our  countrymeu  or  the  world. 


Opinion  of  Mr.  Senator  Cattell. 

Having  carefully  considered  the  articles  of  impeachment  preferred  by  fehe 
House  of  Representatives  against  Andrew  Johnson,  President  of  the  United 
States,  and  the  evidence  adduced  in  support  thereof,  and  having  arrived  at  the 
conclusion  that  the  charges  contained  in  the  leading  articles  are  fully  sustained 
by  the  proof,  and  that  the  acts  therein  charged  and  proved,  being  plain  viola- 
tions of  the  Constitution  and  of  the  laws  of  the  United  States,  constitute  a  mis- 
demeanor in  office,  I  propose  to  state  the  grounds  and  reasons  for  the  conclusion 
to  which  I  have  arrived. 

If  it  may  seem  presumptuous  for  one  uneducated  in  the  law  to  deal  with  a 
question  which  has  been  illuminated  by  tfee  discussions  on  either  side  of  the 
most  learned  lawyers  in  the  land,  I  may  be  permitted  to  say  that,  profoundly 
impressed  with  the  gravity  of  the  issue,  and  deeply  sensible  of  the  responsibil- 
ity which  rests  upon  each  individual  senator,  I  prefer  to  state  for  myself  and  in 
my  own  language  the  grounds  upon  which  my  verdict  of  guilty  is  given.  I 
propose  to  confine  my  remarks  chiefly  to  the  consideration  of  the  first  three 
articles.  Stripped*  of  all  technicality  the  following  is  the  statement  of  the 
^charges  contained  therein: 

Article  one  charges  the  issuing  of  an  order  in  writing  for  the  removal  of 
Edwin  M.  Stanton,  Secretary  for  the  Department  of  War,  as  contrary  to  the  Con- 
stitution and  laws,  and  especially  as  contrary  to  the  act  entitled  "An  act  to  reg- 
ulate the  tenure  of  certain  civil  offices,"  passed  March  2,  1S67. 

Article  two  charges  the  issuing  and  delivery  of  a  letter  of  authority  to 
Lorenzo  Thomas  authorizing  and  empowering  him  to  act  as  Secretary  for  the 
Department  of  War  as  a  violation  of  the  Constitution,  and  especially  as  contrary 
to  the  tenure-of- office  law. 

Article  three  charges  that  Thomas  was  appointed  without  authority  of  law, 
without  the  advice  and  consent  of  the  Senate  and  while  it  was  in. session,  when 
no  vacancy  had  happened  during  the  recess  of  the  Senate,  and  no  vacancy 
existed  at  the  time,  with  intent  to  violate  the  Constitution. 

The  second  and  third  articles,  charging  in  special  and  general  terms  the 
appointment  of  Thomas  as  a  violation  of  law,  may,  I  think,  be  held  to  present 
two  distinct  aspects  of  criminality,  namely,  the  unlawful  appointment,  and  the 
unlawful  removal  which  was  declared  in  the  letter,  and  which  is  implied  in, 
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and  is  of  necessity  accomplished  by,  the  unlawful  appointment ;  and  they  are 
sustained  if  it  is  shown  that  the  appointment  of  Thomas  alone  is  unlawful, 
or  if  it  is  shown  that  it  was  unlawful  as  including  the  removal  of  Stanton, 
so  that  the  two  acts  taken  together  were  criminal ;  for  the  appointment  to  an 
office  thereby  unlawfully  vacated  includes  all  the-  criminality  of  an  unlawful 
removal. 

But  I  propose  to  consider,  first,  the  charge  contained  in  the  first  article ; 
viz.,  the  issuing  of  the  unlawful  order  for  the  removal  of  Mr.  Stanton.  The 
fact  that  the  order  was  issued  is  proved,  and  indeed  is  admitted,  in  the  answer 
of  the  respondent.  The  inquiry  then  is,  Was  the  removal  of  Mr.  Stanton  an 
act  contrary  to  the  Constitution  or  laws  of  the  United  States  ?  If  it  was, 
then  it  was  clearly  a  misdemeanor  in  office. 

The  Constitution  gives  no  such  power  of  removal  directly  to  the  President", 
and  the  advocates  of  such  a  power  can  claim  it  only  as  derived  by  implication 
from  that  clause  which  affirms  that  "  the  executive  power  shall  be  vested  in  the 
President." 

Now,  if  we  assume  that  the  laws  regulating  and  restricting  the  power  of 
removal,  which  have  been  passed  from  time  to  time,  including  the  tenure-of- 
office  act,  are  constitutional,  and  that  the  power  is  subject  to  legislative  control, 
then  this  power  cannot  be  held  to  be  a  quality  inherent  in  the  executive 
power  as  conferred  on  the  President  by  the  Consiitution.  If  such  a  power  ever 
existed  as  an  element  of  constitutional  executive  power,  it  could  not  be  curtailed 
or  restricted  by  legislative  enactment ;  but  it  is  restricted  by  these  acts  ;  and  if 
they  are  admitted  to  be  valid  laws,  which  hitherto  has  not  been  denied,  the 
existence  of  the  absolute  power  of  removal  as  an  essential  executive  quality  is 
concluded. 

All  the  implications  of  the  Constitution  are  against  the  idea  that  this  power 
is  in  the  President.  The  fact  that  the  power  of  appointment  is  given  by  the 
Constitution  to  the  President  and  Senate  jointly,  would  seem  to  deny  him  the 
power  to  vacate  an  office  which  he  could  not  alone  fill,  and  create  a  vacancy  which 
he  cannot  alone  supply.  The  provision  that  he  may  fill  vacancies  "  that  may 
happen  during  the  recess  of  the  Senate,"  and  then  only  until  the  next  session, 
would  seem  to  deny  him  the  power  to  fill  any  vacancies  other  than  those  which 
happen,  or  to  fill  any  at  any  time  other  than  "  during  the  recess  of  the  Senate." 
A  thing  happens,  in  the  largest  sense  that  can  be  given  to  that  term,  when  it 
comes  to  pass  not  by  the  motion  of  the  person  whose  action  is  affected  by  the 
happening.  A  vacancy  does  not  happen  when  it  occurs  by  the  action  of  him 
who  is  to  fill  it. 

This  clause  then  does  not  provide  for  the  filling  of  vacancies  which  are  made 
by  removals,, but  confines  the  President's  power  to  other  vacancies,  even  in 
recess,  and  implies  that  there  shall  be  no  removals  unless  the  Senate  is  in  session 
and  advise  and  consent. 

The  President  then  derives  from  the  Constitution  no  power  of  -vacating  by 
removal,  except  by  the  nomination,  confirmation,  and  appointment  of  a  successor. 
Whatever  of  other  power  of  removal  is  rightfully  exercised  by  him  has  been 
derived  from  the  terms  or  implications  of  legislative  enactment.  Assumed 
necessity  or  convenience  have  conceded  to  him  the  power  during  the  recess  of 
Congress,  but  neither  the  language  nor  the  implications  of  legislative  enact- 
ments have  extended  the  power;  necessity  or  convenience  do  not  demand,  nor 
has  precedent  sanctioned,  its  exercise  at  any  other  time. 

The  case  of  Pickering,  the  only  one  cited  which  has  any  similarity  with  the 
case  under  consideration,  docs  not  make  against  the  principle  contended  for. 
The  fact  that  an  immediate  nomination  to  the  Senate  was  stated  in  the  Presi- 
dent's letter  to  Mr.  Pickering  to  be  necessary,  and  the  fact  that  it  does  not 
appear  that  the  nomination  of  his  successor  did  not  precede  the  letter  informing 
him  of  his  removal,  together  with  the  fact  that  it  has  never,  through  sixty-eight 
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years  of  immensely  increased  patronage,  been  drawn  into  a  precedent  for  the 
exercise  of  such  executive  power,  show  that  the  real  circumstances  of  the  case 
were  not  such  as  to  assert  any  executive  claim  to  this  power. 

But  even  if  they  were  such,  a  single  act,  standing  alone,  and  never  repeated, 
through  a  long  lapse  of  years  crowded  with  similar  occasions,  should  have  no 
weight  as  a  precedent  in  favor  of  the  principle  which  it  seems  to  illustrate,  but 
on  the  contrary  it  may  be  inferred  that  the  act  was  not  accepted  as  correct  prac- 
tice at  the  time;  that  the  principle  was  disapproved  of  and  the  practice  ever  since  j 
discontinued.  Thus  it  appears  to  me  that  even  before  the  passage  of  the  "  ten-  * 
ure-of-office  law,"  or  even  if  Mr.  Stanton's  case  is  not  included  in  it,  the  removal 
charged  in  the  first  article  was  an  act  unauthorized  by  the  Constitution  or  the 
law,  principle  or  precedent. 

I  am  not  unaware  of  the  fact  that  the  views  which  I  have  thus  briefly  stated, 
questioning  the  President's  power  of  removal,  as  a  constitutional  prerogative  in 
the  absence  of  legislative  enactment,  are  controverted  by  many.  Differences  of 
opinion  on  this  point  exist  now  as  they  did  at  the  time  of  the  adoption  of  the 
Constitution,  and  among  the  distinguished  men  of  the  first  Congress.  An  exami- 
nation of  the  debates  which  took  place  in  the  Congress  of  1789  upon  the  acts 
establishing  the  several  departments,  will  show  that  the  eminent  statesmen  of 
that  day  differed  widely  in  their  construction  of  the  Constitution  as  to  the  Presi- 
dent's power  in  this  regard.  But  whatever  differences  of  opinion  may  have 
existed  then,  or  may  exist  now  upon  this  point,  one  thing  is  clear,  the  power  has 
been  considered  a  proper  subject  for  legislative  construction  from  the  time  of  the 
first  Congress  down  to  the  present  day,  and  it  is  too  late  now  to  question  the 
right  of  legislative  control  over  the  subject, 

Mr.  Manager  Bingham  quotes  the  authority  of  Webster  in  proof  of  the 
position  that  the  provisions  of  the  acts  of  1789,  establishing  the  Departments  of 
State  and  War,  which  provide  an  officer  to  have  charge  of  the  records,  &c, 
"whenever  the  said  principal  officer  shall  be  removed  from  office  by  the  President" 
was  a  grant  of  power,  and  from  that  day  to  this,  Congress  has  exercised  the 
power  to  grant  and  to  regulate  the  power  of  the  Executive  in  this  particular, 
and  the  right  has  never  been  seriously  questioned  or  the  constitutionality  of  the 
laws  doubted. 

In  pursuance  of  this  practice,  the  thirty-ninth  Congress  passed  March  2, 
1867,  the  act  entitled  "An  act  to  regulate  the  tenure  of  certain  civil  offices," 
which  covers  the  whole  question  of  removal  from  and  appointment  to  office  in 
all  cases  not  specially  provided  for  by  the  Constitution.  This  law,  framed  to 
restrain  the  President  in  the  exercise  of  the  lesser  power  of  arbitrary  removal 
during  the  recess,  certainly  by  its  spirit,  scope  and  object,  intends  to  deny 
and  most  clearly  in  all  its  terms  and  implications  does  deny  and  conclude  the 
larger  power  of  arbitrary  removal  "  during  the  session  of  the  Senate."  Let  us 
examine  the  provisions  lor  a  moment  in  their  bearing  on  this  case.  The  terms 
of  the  law  define  in  strict  language  the  limits  of  executive  authority  on  this 
subject.  Its  passage  over  the  veto  of  the  President  by  two-thirds  of  both 
houses  of  Congress,  exhausted  all  right  to  question  its  constitutionality  by  the 
Executive,  whose  duty  thenceforward  was  to  execute  it  as  a  law  of  the  land. 

I  shall  then  assume  for  the  purposes  of  this  statement  that  it  is  a  valid  and 
constitutional  law  in  all  its  parts,  and  that  the  President  knew  and  understood 
that  it  had  been  so  declared  with  express  view  to  his  executive  action,  and  that 
he  knew  if  he  violated  it  he  was  directly  attacking  a  legislative*  power  which 
the  representatives  of  the  people  claimed  and  meant  to  assert. 

The  only  remaining  inquiry  upon  this  particular  question  is,  does  the  law 
apply  to  Secretary  Stanton's  case? 

If  the  removal  of  Mr.  Stanton  was  against  the  provisions  of  this  law  the  Presi- 
dent is  guilty  under  it,  for  the  only  intent  in  question  it  the  intent  to  break  the 
law,  not  the  motive  or  intention  with  which  it  was  done.   If  Mr.  Stanton  is  included 
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among  the.  officers  referred  to  in  the  first  section  of  this  lnw,  then  his  removal 
without  the  advice  and  consent  of  the  Senate  was  against  its  provisions.  The 
language  of  this  section  is — 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 
hold  such  office  until  a  successor  shall  have  1been  in  like  manner  appointed  and  duly  quali- 
fied, except  as  herein  otherwise  provided:  Provided,  That  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney 
General,  shall  hold  their  offices  respectively  for  aud  during  the  term  of  the  President  by  whom 
they  may  have  been  appointed,  and  one  month  thereafter,  subject  to  removal  by  and  with 
the  advice  and  consent  of  the  Senate. 

Now  it  seems  irresistible  that  this  language,  referring  as  it  does  to  those  in 
office  at  the  time  of  its  passage,  as  well  as  those  thereafter  to  be  appointed, 
includes  either  in  the  general  provisions  of  the  body  of  the  section,  or  in  the 
exception,  all  persons  holding  any  civil  office  appointed  with  the  consent  of  the 
Senate.  The  words  "  every  jjerson  holding  any  civil  office,"  are  as  comprehen- 
sive as  language  can  make  them,  and,  in  the  absence  of  any  exception,  would 
include  all,  and  of  course  Mr.  Stanton. 

But  the  fact  that  there  is  an  exception  makes  even  this  strong  language  more 
comprehensive  than  before;  for  when  an  exception  is  mentioned,  the  conclusion 
is  strengthened  that  nothing  is  left  outside  of  the  general  provisions  except  what 
is  included  in  the  exceptions.  Thus  the  words  "all"  and  "except,"  in  con- 
struction include  everything. 

Besides,  the  express  language  of  the  general  clause  provides  for  all  civil  offi- 
cers thus  appointed,  except  such  as  are  affirmatively  otherwise  provided  for 
"herein;"  that  is,  in  the  law  itself.  This  shows  that  the  law  undertakes  affirm- 
atively to  provide  "therein"  for  every  such  officer.  It  thus  expressly  says 
that  all  are  included  and  provided  for  in  the  general  clause  for  whom  there 
is  not  some  other  affirmative  provision  made  in  the  proviso.  Thus  no  officer 
or  class  is  left  out  of  the  law  by  implication,  for  it  declares  substantially  that 
every  one  excluded  from  the  exception  by  its  language  or  by  implication,  is  not 
taken  by  the  exception  out  of  the  effect  of  the  general  clause.  To  say  then  that 
Mr.  Stanton's  case  is  not  provided  for  in  the  exception,  is  to  affirm  that  it  is 
included  in  the  general  clause.  It  matters  not,  for  the  purpose  of  this  trial, 
whether  the  case  of  Mr.  Stanton  comes  under  the  general  clause  or  the  excep- 
tion. The  reasoning  is  strong  that  the  case  is  included  in  the  exception.  The 
words  of  the  exception  are:  "may  have  been  appointed."  These  words  seem 
to  contemplate,  in  relation  to  the  tenure  of  these  offices,  the  possible  existence 
of  the  term  of  a  President  other  than  the  one  who  may  be  actually  in  office 
wThen  the  question  of  removal  arises.  The  act  took  effect  upon  offices  as  they 
existed  at  the  time  it  passed,  and  when  it  referred  to  terms  during  which  tfhey 
were,  after  its  passage,  to  expire,  it  referred  to  the  term  then  existing  and  to 
those  which  should  occur  in  the  future. 

By  the  Constitution  the  term  of  the  President  continues  "  during  four  years." 
The  word  term  means  strictly  limit  or  boundary.  A  term  of  office  is  the  time 
which  must  elapse  before  its  limit  is  reached.  The  limit  of  Mr.  Lincoln's  second 
term  was  four  years  from  the  4th  of  March,  1865.  When  the  word  term  was 
used  in  the  act,  this  was  the  term  contemplated  in  regard  to  offices  filled  by  him, 
and  still  held  by  his  appointees  at  the  time  of  its  passage.  This  term  did  not 
expire  on  the  21st  of  February,  and  has  not  yet  expired.  If  Mr.  Lincoln  had 
been  living  when  the  act  was  passed  it  would  certainly  have  been  held  to  apply 
to  his  present  term,  as  it  then  existed,  and  to  extend  the  offices  to  the  end  of  it. 
It  is  not  the  less  Mr.  Lincoln's  term  that  it  was  also  Mr.  Johnson's,  who  was, 
in  the  language  of  the  Constitution,  chosen  "for  the  same  term."  When,  upon 
Mr.  Lincoln's  death,  Mr.  Johnson  came  in,  the  powers  and  duties  of  the  office 
devolved  upon  him  for  the  remainder  of  Mr.  Lincoln's  term.     He  had  no  other 
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relation  to  the  term,  and  no  more  or  other  power  in  relation  to  the  officers  he 
found  in,  than  Mr.  Lincoln  would  have  had  had  he  lived.  .It  matters  not.  as  I 
have  said,  whether  these  views  prevail  or  not.  If  they  do  not,  it  only  shows 
that  Mr.  Stanton's  case  is  not  provided  for  in  the  proviso,  for  the  reason  that 
the  term  of  the  President  by  whom  he  was  appointed  had  already  lapsed,  and, 
therefore,  the  terms  of  the  limitation  of  the  proviso  cannot  be  made  to  apply  to 
his  case,  and  that  not  being  "  otherwise  provided  for  therein"  is  not  included 
in  the  exception,  and,  therefore,  is  included  in  the  general  clause;  for  every 
case  not  therein  otherwise  provided  for  is  covered  by  the  general  clause. 

Again,  the  second  section  of  the  act,  which  applies  to  all  officers,  (except  cer- 
tain classes  in  relation  to  whom  the  Constitution  prescribes  otherwise,  viz :  the 
judges  of  the  United  States  courts,)  and  contains  no  other  exception  of  any 
officer,  of  course  included  Mr.  Stanton.  The  very  fact  that  this  section  excepts 
by  this  special  exception  only  such  officers  confirmed  by  the  Senate  as  are 
placed  out  of  its  reach,  shows  that  it  was  intended  to  affect  all  within  its  reach. 
By  its  express  terms  it  enacts  that  the  President,  within  the  limits  and  in  the 
manner  therein"  prescribed,  may,  "during  a  recess  of  the  Sennte,  suspend"  an 
officer,  in  the  case  therein  mentioned,  "and  in  no  other."  This  section  reads  as 
follows : 

Sec.  2.  And  he  it  further  enacted,  That  when  any  officer  appointed  as  aforesaid,  excepting 
judges  of  the  United  States  courts,  shall,  during  a  recess  of  the  Senate,  be  shown,  by  evi- 
dei.ee  satisfactory  to  the  President,  to  be  guilty  of  misconduct  in  office,  or  crime,  or  for  any 
reason  shall  become  incapable  or  legally  disqualified  to  perform  its  duties,  in  such  case,  and 
in  no  other,  the  President  may  suspend  such  officer  and  designate  some  suitable  person  to 
perform  temporarily  the  duties  of  such  office  until  the  next  meeting  of  the  Senate,  and  until 
the  case  shall  be  acted  upon  by  the  Senate,  and  such  person  so  designated  shall  take  the 
oaths  and  give  the  bonds  required  by  law  to  be  taken  and  given  by  the  person  duly  appointed 
to  fill  such  office;  and  in  such  case  it  shall  be  the  duty  of  the  President,  within  twenty  days 
after  the  first  day  of  such  next  meeting  of  the  Senate,  to  report  to  the  Senate  such  suspen- 
sion, with  the  evidence  and  reasons  for  his  action  in  the  case,  and  the  name  of  the  person 
so  designated  to  perform  the  duties  of  such  office.  And  if  the  Senate  shall  concur  in  such 
suspension,  and  advise  and  consent  to  the  removal  of  such  officer,  they  shall  so  certify 
to  the  President,  who  may  thereupon  remove  such  officer,  and,  by  and  with  the  advice  and 
consent  of  the  Senate,  appoint  another  perso'n  to  such  office.  But  if  the  Senate  shall  refuse 
to  concur  in  such  suspension,  such  officer  so  suspended  shall  forthwith  resume  the  functions 
of  his  office,  and  the  powers  of  the  person  so  performing  its  duties  in  his  stead  shall  cease, 
and  the  official  salary  and  emoluments  of  such  officer  shall,  during  such  suspension,  belong 
to  the  person  so  performing  the  duties  thereof,  and  not  to  the  officer  so  suspended :  Provide  d, 
however,  That  the  President,  in  case  he  shall  become  satisfied  that  such  suspension  was  mado 
on  insufficient  grounds,  shall  be  authorized,  at  any  time  before  reporting  such  suspension  to 
the  Senate  as  above  provided,  to  revoke  such  suspension  and  reinstate  such  officer  in  the 
performance  of  the  duties  of  his  office. 

It  will  be  seen  that  this  section  operates  in  connection  with  the  other  sections 
of  the  law  to  prescribe  the  President's  relations  to  offices  which  are  not  vacant. 
I  say  in  connection,  with  the  other  sections  of  the  law,  because  the  law  must 
always  be  construed  as  a  whole,  and  a  particular  section  must  be  construed  in 
relation  to  the  other  sections.  It  is  also  true,  of  course,  that  the  act  only 
operates  upon  what  the  Constitution  does  not  itself  fix,  and  only  so  far  as  leg- 
islative enactment  may.  Now,' the  President's  relations  to  offices  for  the  pur- 
pose of  absolute  removal  are  fixed  by  the  first  section  of  the  act,  in  accordance 
with  the  provisions  of  the  Constitution.  This  section  provides  in  effect  that  there 
shall  be  no  absolute  removal  of  the  officers  therein  included  except  by  nomination 
and  confirmation  of  a  successor.  This  operates  to  confine  absolute  removals  to 
tknes  when  the  Senate  is  in  session.  This  being  fixed,  the  President's  relations 
to  officers  during  the  recess  of  the  Senate  is  provided  for  in  the  second  seetion. 
This  second  section,  in  enacting  "that  when  any  officer,"  &c,  "shall  during  the 
recess  of  the  Senate  be  shown,"  &c,  "  in  such  case  and  in  no  other"  the  Presi- 
dent may  "suspend,"  prescribes  three  governing  things  which  are  each  essen- 
tial elements  of  "such  case"  and  of  the  action  prescribed  in  regard  to  it  : 

First.  That  " during  the  recess  of  the  Senate"  the  President  shall  do  nothing 
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irxve  in  relation  to  any  office  than  "suspend"  in  the  manner  provided  for  in 
this  act. 

Second.  That  "during  the  recess  of  the  Senate"  he  may  act  in  "such  case" 
as  is  provided  in  the  act,  but  'fin  no  other."  This  is  an  essential  element  of 
his  relations  to  the  offices  "during  the  recess  of  the  Senate,"  as  prescribed  by 
the  act. 

Third.  That  there  shall  be  no  suspension  even,  except  "during  the  recess  of 
the  Senate"  for  it  is  an  essential  element  of  "such  case"  that  it  shall  be  during 
recess. 

Now,  the  fact  that  this  second  section,  which  does  not  refer  to  any  officers 
other  than  those  referred  to  in  the  first  section,  but  assumes  to  prescribe  for  nil 
officers  under  the  circumstances  not  provided  for  in  the  first  section — that  is, 
during  the  recess— is  without  any  exception  which  would  exclude  Mr.  Stanton, 
seems  to  be  conclusive  that  he  is  not  omitted-  in  the  first  section,  which  covers 
the  time  of  the  session ;  for  why  make  the  second  section  broader  than  the 
first,  and  restrain  the  President's  power  over  Mr.  Stanton  during  recess  and 
leave  him  unprotected  during  the  session  of  the  Senate? 

Then,  the  third  section  of  the  act,  supplementary  to  the  first  and  second  sec- 
tions, prescribes  in  respect  to  the  filling  of  offices  in  case  of  the  happening  of 
a  vacancy  during  the  recess  of  the  Senate,  and  the  condition  of  these  offices 
after  the  constitutional  power  of  the  President  in  relation  to  them  has  been 
exhausted.     The  third  section  reads  as  follows  : 

SEC.  3.  And  be  it  further  enacted,  That  the  President  shall  have  power  to  fill  all  vacancies 
which  may  happen  during  the  recess  of  the  Senate  by.  reason  of  death  or  resignation,  by 
granting  commissions  which  shall  expire  at  the  end  of  their  next  .session  thereafter.  And  if 
no  appointment,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  be  made  to  such 
office  so  vacant  or  temporarily  filled  as  aforesaid  during  such  next  session  of  the  Senate, 
such  office  shall  remain  in  abeyance,  without  any  salary,  fees,  or  emoluments  attached 
thereto,  until  the  same  shall  be  filled  by  appointment  thereto,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  during:  such  time  all  the  powers  and  duties  belonging  to  such 
office  shall  be  exercised  by  sneh  other  officer  as  may  by  law  exercise  such  powers  and  duties  in 
case  of  a  vacancy  in  such  office. 

Thus  it  will  be  perceived  that  these  three  sections  of  this  act,  taken  together, 
provide,  subject  to  the  provisions  of  the  Constitution,  a  general  rule  of  govern- 
mental action,  and  thus,  while  the  letter  of  the  first  section  includes,  as  certainly 
as  general  language  can,  the  case  of  Mr.  Stanton,  an  examination  of  the  tenor 
and  effect  of  the  whole  law  confirms  this  construction.  It  would,  upon  every 
principle  of  legal  construction,  require  ah  express  exception  to  take  an  officer 
outside  of  the  terms  of  a  law  intended  as  a  general  rule.  On  no  principle  can 
this  be  done  by  implication.  Implication  avails  only  where  the  letter  of  the  law 
is  doubtful,  and  its  spirit,  as  derived  from  the  law  itself,  would  require  an 
exception  to  some  general  provision.  This  law  then  covers,  and  was  intended 
to  cover,  in  connection  with  the  provisions  of  the  Constitution,  every  possible 
condition  of  offices,  and  to  apply  to  all  without  exception. 

If  this  law  provides,  wherever  the  Constitution  does  not,  a  general  rule  in 
relation  to  all  offices,  it  repeals,  to  its  extent,  all  former  laws,  and  destroys  the 
effect  of  all  previous  customs,  rules,  or  precedents  ;  and  if  it  provides  such  gen- 
eral rule  in  relation  to  all  conditions  of  offices,  without  exception,  it  covers  the 
subject-matter  of  all  former  laws  on  the  same  subject,  and  overlies  and  repeals 
them. 

It  is  apparent,  then,  that  after  the  passage  of  this  act,  the  whole  law  in  rela- 
tion to  b^th  removals  and  appointments  of  civil  officers  requiring  confirmation 
was  to  be  found  in  the  Constitution  and  the  teuure-of-office  act.  These  together 
constitute  the  general  governing  rule  of  action  on  this  subject,  and  all  lawful 
action  must  be  under  and  in  accordance  with  it,  and  any  official  act  in  disregard 
of  or  contrary  to  \\  is  a  violation  of  law  and  a  misdemeanor  in  office. 

That  the  President  understood   that  this  was  the*  effect  of  the  tenure- of- 


184  IMPEACHMENT    OF   THE   PRESIDENT. 

office  law  is  conclusively  apparent.  His  action  in  August  last  in  regard  to  Mr. 
Stan  too,  and  his  suspension  from  office,  was  had  under  the  second  section  of 
this  law,  otherwise  it  could  not  lawfully  have  been  had  at  all,  for  that  section 
prescribes  when  and  how  the  suspension  may  be  made,  n\\A  forbids  one  under 
all  other  circumstances.  The  President  acted  strictly  under  the  provisions  of 
this  law  :  first,  in  the  form  of  the  suspension  ;  second,  in  the  authorization  of 
General  Grant ;  third,  in  the  notice  to  the  Secretary  of  the  Treasury  ;  fourth, 
in  his  report  to  the  Senate.  Indeed,  how  could  he  intend,  as  he  claims  that  he 
did  intend,  to  test  in  the  courts  the  constitutionality  of  the  law  by  the  removal 
of  Mr.  Stanton,  if  he  thought  his  case  was  not  included  in  the  law  1 

Again,  by  the  second  section,  which  applies  without  question  to  Mr.  Stanton, 
the  President  was  not  authorized  "during  the  recess  of  the  Senate"  to  "remove" 
him  ;  he  was  only  authorized  and  only  claimed  to  be  authorised  to  "  suspend" 
him,  although  it  was  during  the  recess.  Now,  upon  whatever  implication  of 
constitution  or  law  the  power  of  removal  or  suspension  is  assumed  for  him,  that 
implication  is  certainly,  on  principle  and  precedent,  stronger  in  favor  of  the 
power  during  a  recess  of  the  Senate  than  during  its  session.  Upon  what  prin^ 
ciple,  then,  in  view  of  the  authoritative  declaration  of  Congress  that  he  may  only 
suspend  an  officer  "during  the  recess,"  can  he  claim  to  remove  him  dufing  the 
session  1 

But  again,  this  second  section  in  terms  settles  the  question  of  removal  against 
him.  The  section  is  admitted  to  include  Mr.  Stanton  within  its  general  provisions. 
It  provides  that  the  President  may,  under  certain  circumstances,  suspend  an 
officer  during  the  recess.  This  he  did.  It  provides  that,  having  done  so,  he 
shall,  when  the  session  occurs  and  within  a  limited  time  after  its  commencement, 
report  the  suspension,  with  his  reasons,  to  the  Senate.  This  he  also  did.  It 
also  provides  that,  if  the  Senate  shall  concur  and  advise  and  consent,  and  so 
certify,  he  may  "  thereupon  remove."  It  will  be  observed  that  this  is  during 
the  session  of  the  Senate,  and  that  the  removal  is  only  to  be  made  upon  the 
advice  and  consent  of  the  Senate.  He  may  remove  him  "  thereupon,"  that  is, 
not  otherwise.  In  Mr.  Stanton's  case  the  Senate  did  not  concur,  and  the  con- 
dition of  his  removal  being  wanting,  the  President  could  not  remove  him,  but 
under  the  provisions  of  this  section  he  "  forthwith  resumed  the  functions  of  his 
office."  He  holds  his  office  then  by  the  provisions  of  this  law,  contained  in  a 
section  which  certainly  applies  to  him,  contrary  to  the  will  of  the  President, 
under  the  action  of  the  Senate,  which  is  thus  by  law  made  capable  of  preventing 
his  removal.  Why  should  he  so  hold  it,  and  why  is  this  power  declared  by 
law  to  be  in  the  Senate,  and  the  President's  power  thus  restrained,  if  the  President 
may  the  next  moment  remove  him  without  the  consent  and  despite  the  action  of  the 
Senate  %  And  does  not  this  show  that  this  law  is  intended  to  comprehend  the 
whole  subject-matter,  and  to  regulate  in  all  respects  the  power  of  the  President 
in  this  regard  1  Is  it  not  conclusive  that  all  power  of  suspension  and  removal, 
except  by  nomination  and  confirmation,  under  the  Constitution,  is  exhausted  by 
these  proceedings?  What  becomes  of  the  claimed  implication  of  a  power  of 
removal  in  the  President,  without  precedent,  or  even  with  precedent,  in  the  face 
of  the  irresistible  language  and  implication  of  this  law,  that  the  Senate  must 
concur  in  all  removals,  and  that  any  removal  without  such  concurrence  is  a  direct 
defiance  of  the  legislative  authority  and  a  misdemeanor  in  office  ? 

The  remaining  question  on  these  three  articles  is,  was  the  appointment  of 
Thomas,  as  set  out  in  the  second  and  third  articles,  an  act  authorized  either  by 
the  Constitution  or  by  law  1     If  not,  then  these  articles  are  sustained. 

A  general  power  of  appointment  by  the  Executive,  by  and  with  the  advice  and 
consent  of  the  Senate,  a  special  power  limself  to  fill  vacancies  "which  may 
happen"  during  the  recess,  and  the  power  to  appoint  inferior  officers  where  such 
power  has  been  given  {rim  by  legislative  enactment — these  comprise  all  the 
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authority  of  the  President  for  this  purpose,  given  in  or  to  be  derived  from  the 
Constitution. 

Whatever  rightful  authority,  then,  was  exercised  by  the  President  in  making 
this  appointment  to  the  War  Department,  must  have  been  derived  from  the 
express  terms  of  some  legislative  enactment. 

By  the  eighth  section  of  the  act  of  1792,  making  alterations  in  the  Treasury 
and  War, Departments,  it  is  made  lawful  for  the  President,  in  case  of  the  death, 
sickness,  or  absence  of  the  Secretary,  to  authorize  some  person  to  perform  .the 
duties  of  the  office  until  a  successor  is  appointed  in  case  of  death,  or  the  absence 
or  inability  from  sickness  shall  cease.  The  only  actual  vacancy  contemplated 
by  this  act  is  one  happening  by  death. 

The  act  of  1795,  amendatory  of  the  last  mentioned  act,  declares,  generally, 
that  in  every  case  of  vacancy  in  the  department  "  it  shall  be  lawfid"  for  the 
President  to  authorize  any  person  to  perform  the  duties  of  the  office  until  a  suc- 
cessor be  appointed,  "  provided  that  no  one  vacancy  shall  be  supplied  in  manner 
aforesaid  for  a  longer  term  than  six  months."  This  act  contemplates  lawful 
vacancies  only,  for  none  other  are  vacancies  which  can  be  lawfully  filled.  We 
have  already  seen  that  the  President  could  not  lawfully  make  a  vacancy  without 
the  concurrence  of  the  Senate  while  it  was  in  session  to  take  concurrent  action  ; 
and  to  claim  that  the  President  is  authorized  by  this  act  to  make  an  appoint- 
ment to  a  vacancy  made  during  a  session  of  the  Senate  by  his  separate  action, 
is  simply  begging  the  whole  question.  If  there  was  no  lawful  vacancy,  it  could 
not  lawfully  be  filled,  and  there  is  nothing  in  the  law  which  makes  any  vacancy 
lawful  which  was  not  lawful  before  its  passage.  By  the  act  of  February  20, 
l£63,  it  is  made  lawful  for  the  President,  in  case  of  the  death,  resignation,  sick- 
ness, or  absence  of  the  head  of  any  executive  department,  to  authorize  the  head 
or  other  officer  of  one  of  the  departments  to  perform  the  duties  "  until  a  successor 
is  appointed,  or  such  absence  or  inability  by  sickness  shall  cease." 

This  was  the  condition  of  the  law  before  the  passage  of  the  ."  tenure-of-office 
act." 

The  act  of  1792  had  been  superseded  by  the  act  of  1795,  and  thi§  had  been 
followed  in  turn  by  the  act  of  1863.  This  last  act  was,  I  doubt  not,  intended 
to  supersede  the  act  of  1795,  as  it  provides  that  the  vacancies  to  which  it  applies 
shall  be  filled  with  a  select  class  of  persons,  and  there  could  have  been  no  reason  why 
all  vacancies  in  the  same  office,  however  produced,  should  not  be  filled  by  the 
same  select  class.  The  act  appears  to  be  intended  to  provide  for  the  temporary 
supplying  of  all  vacancies  in  the  offices  referred  to,  and.  by  omitting  from  its  list 
of  vacancies  vacancies  by  removal,  it  seems,  by  its  later  implication,  to  conclude 
the  President's  power  of  removal,  as  derived  from  the  implications  of  the  earlier 
laws  of  1789,  creating  the  departments. 

But  if  it  is  conceded  that  the  President  retained  the  power  of  removal,  during 
the  recess,  after  the  passage  of  the  act  of  1863,  it  must  also  be  conceded  that 
the  act  of  1863  did  not  cover  all  the  subject-matter  of  the  act  of  1795,  and  does 
not,  therefore,  completely  supersede  it.  It  will  be  seen  that  none  of  these  laws 
affirmatively  recognize  or  imply  a  power  of  removal  in  the  President  during  the 
session  of  the  Senate,  and  consequently  they  give  him  no  power  of  appointment  to  a 
vacancy  made  byTiim  at  such  time,  while  not  one  precedent  can  be  found  that  goes 
to  this  extent,  so  that  this  power  is  claimed  contrary  to  the  necessary  implications 
of  the  Constitution,  and  without  authority  either  of  law  or  precedent.  But  the 
tenure  of-office  act  clearly  covers  and  regulates  this  whole  subject-matter,  and 
supersedes  the  previous  laws,  including  the  act  of  1795.  We  have  already  seen 
that  this  act  applies  to  this  case. 

The  second  section  certainly  does  apply,  and  if  the  vacancy  which  is  said 
to  exist  in  the  War  Department  is  claimed  to  have  been  made  "during  a 
recess "  in  August  last,  it  must  have  been  under  that  section,  for  it  pro- 
vides that  "  during  the  recess  of  the  Senate  "  vacancies  shall  only  bo  mado 
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by  the  President  by  suspension,  and  that  no  suspension  shall  be  had,  except 
in  a  case  made  under  its  provisions,  and  that  "  in  such  case,  and  in  no  other" 
the  President  may  designate  a  suitable  person  temporarily  to  perform  the 
duties ;  but  if  the  Senate  does  not  consent,  the  suspended  officer  shall  "forth- 
tvith  resume  the  functions  of  his  office  "  So  if  the  vacancy  was  made  in 
vacation,  that  vacancy  no  longer  existed  after  the  refusal  of  the  Senate  to 
consent  to  it,  and  the  appointment  of  Thomas  was  without  authority  of  law. 
But  the  terms  of  the  President's  letter  of  February  21st  to  Mr.  Stanton  assume 
that  he  was  then  in  office,  and  was  thereby  removed  "  during  the  session  of  the 
Senate."  We  have  already  seen  that  all  removals  at  such  times  are  regulated 
by  the  first  section  of  the  ten ure-of- office  act,  and  that  the  case  of  Stanton  is 
included  by  its  provisions ;  but  by  that  seetion  all  temporary  or  ad  interim 
appointments  to  the  offices  referred  to  therein  are  abolished,  and  the  officer 
'appointed  by  and  with  the  advice  and  consent  of  the  Senate  is  "entitled  to  hold" 
his  office  until  a  successor  shall  have  been  appointed  "  in  like  manner,"  that  is, 
with  the  concurrence  of  the  Senate.  The  appointment  of  Thomas  was  not  "  in 
like  manner." 

It  will  also  be  perceived  that  the  words  in  the  body  of  the  first  section, 
immediately  preceding  the  proviso,  are  "  except  as  herein  otherwise  'provided." 
This  language  refers  to  the  whole  act.  Its  meaning  is  except  as  is  otherwise 
provided  in  this  act.  Now  the  term  of  office,  and  the  manner  of  removal  from 
and  appointment  to  office,  are  distinct  propositions  contained  in  the  body  of  the 
section.  The  proviso  relates  only  to  the  term  of  the  officers  therein  named ; 
but  that  part  of  the  subject-matter  of  the  general  clause  which  provides  how 
the  successors  of  all  civil  officers  requiring  confirmation  shall  be  appointed,  viz: 
by  and  with  the  advice  and  consent  of  the  Senate,  is  not  affected  by  the  proviso. 

This  subject  is  not  "  otherwise  provided  for"  in  that  proviso  in  relation"  to  any 
officers,  and  tbe-provision  of  the  general  clause  in  relation  to  it  is  not  restricted 
by  the  terms  or.implications  of  the  proviso. 

To  take  the  officers  mentioned  in  the  exception  wholly  outside  of  the  pro- 
visions of  the  general  clause,  which  covers  other  subject-matter  besides  that 
covered  by  the  exception,  the  language  must  have  been,  except  the  officers  here- 
inafter mentioned,  or  something  of  like  effect.  Thus  whether  Mr.  Stanton's 
case,  as  far  as  relates  to  the  tenure  of  his  office,  is  within  the  general  clause,  or 
the  exception  of  this  section,  or  within  neither,  his  successor's  case  is  clearly 
within  the  general  clause,  and  no  one  can  be  lawfully  appointed  to  succeed  him 
except  "  in  like  manner"  as  he  was  himself  appointed,  that  is,  with  the  concur- 
rence of*  the  Senaie. 

Again,  the  reasoning  on  the  spirit  of  the  second  section  of.  the  act  is  irresisti- 
ble. Does  it  not  seem  a  ridiculous  claim  that  the  President  may  "  during  a 
session  of  the  Senate  "  appoint  a  successor  or  locum  tenens  of  any  kind  for  an  officer 
whom  the  Senate  has  just,  under  express  authority  of  law,  refused  to  remove, 
and  who  has  just,  under  like  authority,  resumed  the  functions  of  his  office? 

The  appointment  of  Thomas,  then,  was  unauthorized  by  any  law,  and  was 
an  unlawful  attempt  by  the  exercise  of  usurped  executive  power  to  seize  upon 
and  control  a  most  important  department  of  the  government,  in  violation  of 
express  legislative  enactment.  * 

This  crime,  so  clearly  shown,  is  really  a  higher  and  more  dangerous  one  than 
the  removal  of  Stanton,  for  it  not  only  includes  the  unlawful  removal,  but  is  in 
itself  an  affirmative,  while  the  other  is,  in  some  sense,  but  a  negative  act  of 
usurpation. 

Whatever  plea  of  misinformation,  mistake,  or  absence  of  intent  may  be  set 
up  by  his  friends  or  his  counsel,  the  President  maljes  no  such  plea.  He  has 
claimed  and  does  claim  in  his  answer,  and  by  the  lips  of  his  special  representa- 
tives among  the  counsel,  that  he  has  removed  Mr.  Stanton  and  appointed  Thomas 
by  virtue  of  power  vested  in  him  as  the  Chief  Executive,  notwithstanding  the 
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tenure-of-office  act.  And  it  is  proved  that  he  intends  to  carry  out  his  attempt 
should  this  trial  result  in  his  favor.  By  a  verdict  of  acquittal,  then,  the  Senate 
must  either  recede  from  their  position  on  this  act,  oi;  must  submit  that  the  Presi- 
dent may  defy  its  spirit  and  violate  its  express  provisions  with  impunity. 

In  the  consideration  of  this  question  I  have  assumed  the  constitutionality  of 
the  tenure-of-office  act.  I  cannot  consent  to  even  consider  this  a  debatable 
point.  The  Senate  has  solemnly  adjudicated  this  question  for  itself  on  four  dis- 
tinct occasions,  each  individual  senator  acting  under  the  obligation  of  an  oath  as 
solemn  and  binding  as  that  administered  at  the  commencement  of  this  trial,  of 
the  solemnity  of  which  we  have  been  so  often  reminded  by  the  counsel  for  the 
President.  First,  by  the  passage  of  the  bill  in  question,  after  a  full  discussion  of  its 
provisions,  by  a  vote  of  29  yeas  to  9  nays.  Secondly,  the  bill  having  been  sub- 
mitted to  the  President  for  his  approval,  and  returned  to  the  Senate  with  his 
objections  in  an  elaborate  veto  message  arguing  against  the  constitutionality  of 
'the  measure,  the  Senate  again  rjassed  the  bill  in  the  face  of  the  arguments  sub- 
mitted, by  a  vote  of  more  than  two-thirds  of  the  members  present  and  voting* 
Upon  the  question  "  Shall  the  bill  pass,  the  objections  of  the  President  to  the 
contrary  notwithstanding  ?"  the  vote  was  as  follows  : 

Yeas — Messrs.  Anthony,  Cattell,  Chandler,  Conuess,  Cragin,  Edmunds,  Fessenden, 
Fogg,  Foster,  Fowler,  Frelinghuysen,  Grimes,  Harris,  Henderson,  Howard,  Kiikwood, 
Lane,  Morgan,  Morrill,  Nye,  Poland,  Pomeroy,  Kamsey,  Ross,  Sherman,  Sprague,  Stewart, 
Sumner,  Trumbull,  Van  Winkle,  Wade,  Willey,  Williams,  Wilson,  Yates— 35. 

Nays — Messrs.  Buckalew,  Cowan,  Davis,  Dixon,  Doolittle,  Hendricks,  Johnson,  Nes- 
mith,  Norton,  Patterson,  Saulsbury — 11. 

Thirdly,  the  Senate  recognized  the  validity  of  this  law  when,  in  response  to 
the  message  of  the  President  communicating  the  fact  that  he  had  "  duriug  the 
recess"  suspended  Mr.  Stanton,  the  Senate  took  action,  under  and  in  accordance 
with  the  said  law,  and  after  due  consideration  refused  to  concur  in  the  suspen- 
sion of  that  officer,  and  informed  the  President  thereof.  Fourthly,  when  the 
President,  after  having  exhausted  all  legal  means  to  displace  this  faithful  and 
efficient  officer,  and  rid  himself  of  what  his  counsel  chooses  to  call  "  a  thorn  in 
his  heart"  deliberately,  wilfully,  and  knowingly  violated  the  provisions  of  this 
act  by  the  arbitrary  removal  or  attempted  removal  of  Mr.  Stanton  and  the 
appointment  of  Lorenzo  Thomas,  and  defiantly  flaunted  his  action  in  the  face 
of  the  Senate,  this  body  again  reaffirmed  the  validity  of  the  tenure-of-office  act 
by  declaring  that  the  action  of  the  President  was  without  lawful  authority. 

I  submit,  then,  that  the  tenure-of-office  bill,  having  been  passed  over  the  Presi- 
dent's veto  by  a  vote  of  two-thirds  of  both  houses,  by  express  provision  of  the 
Constitulion  "it  became  a  law  ;  "  a  law  to  the  President,  and  a  law  to  all  the 
people;  a  law  as  valid  and  binding  as  any  on  the  statute-book;  and  I  cannot 
believe  that  the  Senate  will  consent  to  stultify  itself  by  the  admission  that  its 
oft-repeated  action  upon  this  bill  was  in  violation  of  the  Constitution,  which  each 
member  had  solemnly  sworn  to  support. 

Moreover,  the  President  himself  recognized  the  validity  of  the  law  by  taking 
action  under  its  provisions  in  the  suspension  of  Mr.  Stanton,  as  I  have  already 
shown  in  the  course  of  this  argument.  Upon  what  principle  may  he  consider  a 
law  valid  and  binding  to-day  and  of  no  force  or  effect  to-morrow  ?  The  law  was 
sufficient  so  long  as  he  thought  he  could  accomplish  his  purpose  to  get  rid  of 
Mr.  Stanton  under  it ;  but  when  he  failed  in  this  by  the  refusal  of  the  Senate 
to  concur  in  the  proposed  removal,  he  overrides  the  law,  and  then  attempts  to 
shelter  himself,  when  arraigned  for  the  offence,  under  the  plea  that  it  is  not  a 
constitutional  law. 

But  admitting  for  the  sake  of  argument  that  there  were  doubts  as  to  the  con- 
stitutionality of  the  law,  who  clothed  Andrew  Johnson  with  judicial  power  to 
settle  that  question  ?  Under  what  clause  of  the  Constitution  does  he  presume 
to  derive  the  power  to  decide  which  of  the  enactments  of  Congress  are  valid  and 
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binding  and  which  are  not?  If  he  may  exercise  judicial  functions  in  regard  to 
one  law,  why  not  in  regard  to  all  laws  ?  As  I  read  the  Constitution,  the  Presi- 
dent is  enjoined  to  "  take  care  that  the  laws  be  faithfully  executed."  I  find  no 
provision  in  that  instrument  which  clothes  him  with  the  more  than  regal  power 
to  decide  which  laws  he  will  execute  and  which  he  will  not. 

If  judicial  power  is  a  prerogative  of  the  Executive,  of  what  use  is  the  Supreme 
Court  ?  Why  not  abolish  so  useless  an  institution  ?  Nay,  more,  if  a  law  of 
Congress,  though  passed  by  the  constitutional  vote  of  two-thirds  of  both  houses, 
may  not  "  become  a  law  "  unless  it  meets  the  sanction  of  the  executive — if  he 
may  suspend  or  virtually  repeal  by  rendering  inoperative  the  enactments  of 
Congress,  why  not  abolish  the  legislative  department  of  the  government? 

It  may  be  that  Andrew  Johnson  is  wiser  than  the  Senate  and  House  of 
Representatives  ;  it  may  be  that  wisdom  dwells  with  him,  and  will  die  with  him ; 
it  may  be  unfortunate  that  the  Constitution  under  which  we  live  has  not  given 
to  him  who  claims  to  be  its  especial  custodian  and -guardian,  the  more  than  imperial 
power  to  make  the  laws  and  judicially  pass  upon  them,  as  well  as  the  duty  to  take 
care  that  they  "be  faithfully  executed ;"  but,  in  my  judgment,  the  American 
people  will  be  slow  in  arriving  at  any  such  conclusion.  So  monstrous  a  prop- 
osition as  that  which  virtually  surrenders  to  one  man  all  the  power  of  our  great 
government  is  not  worthy  of  serious  consideration. 

M*r.  President,  for  the  first  time  in  the  history  of  our  government  we  are  con- 
fronted with  a  clear,  decided  and  flagrant  act  of  executive  usurpation.  For  his 
offence  against  the  majesty  of  the  law  the  House  of  Representatives,  in  accord- 
ance with  the  provisions  of  the  Constitution,  and  in  the  name  of  all  the  people 
of  the  United  States,  have  impeached  Andrew  Johnson  for  high  crimes  and  mis- 
demeanors, and  have  brought  him  to  the  bar  of  the  Senate  to  answer  to  the 
charges  exhibited  against  him.  The  issues  involved  in  these  proceedings  are 
of  the  gravest  character,  reaching  down  to  the  very  foundation  of  our  system  of 
government,  and  it  behooves  us  as  the  representatives  of  forty  million  of  people 
to  see  to  it  that  impartial  justice  is  done  as  between  the  people  and  the  accused.  If 
this,  the  highest  tribunal  of  the  nation,  shall  render  a  verdict  of  acquittal,  it 
will  be  a  virtual  admission  of  the  President's  assertion  of  "  the  power  at  any  and 
all  times  of  removing  from  office  all  executive  officers  for  cause  to  be  judged  by 
the  President  alone."  It  will  be  a  complete  surrenScr  of  the  constitutional 
power  of  the  Senate  over  all  appointments  to  office,  for  of  what  practical  value 
will  be  the  required  advice  and  consent  of  the  Senate  to  an  appointment,  if  the 
person  so  appointed  may  the  next  hour  be  removed  by  the  action  of  the  Execu- 
tive alone,  regardless  of,  and,  indeed,  in  despite  of  the  wishes  of  the  Senate? 

It  will,  moreover,  be  a  virtual  surrender  of  what  has  been  claimed  from  the 
origin  ot  the  government  to  this  day,  the  right  to  regulate  and  control,  by 
legislative  enactment,  the  executive  power  over  removals  from  office  of  such 
officers  as  require  confirmation  by  the  Senate,  and  it  will  give  to  the  President 
the  unrestrained  control  of  the  officers  of  the  army  and  navy,  as  well  as  those 
of  the  civil  service. 

It  will  give  license  to  Andrew  Johnson  and  all  future  occupants  of  the  pres- 
idential office  to  disregard  at  pleasure  the  enactments  of  the  legislative  depart- 
ment, and  to  plead  in  justification  that  you  have  so  ruled  by  your  verdict  in  this 
case. 

It  will  tend  to  destroy  the  harmonious  relations  of  the  several  departments 
of  the  government,  so  nicely  adjusted,  with  checks  and  balances  and  limitations 
by  the  wisdom  of  the  fathers  of  the  Constitution,  by  increasing  immensely  the 
powers  and  privileges  of  the  executive  at  the  expense  of  the  legislative  depart- 
ment. Thenceforward  the  ruler  will  no  longer  be  the  servant  of  the  people, 
but  the  people  will  be  the  servants  ol  the  ruler,  and  we  shall  not  be  able  here- 
after to  say,  in  the  sublime  language  of  the  martyred  Lincoln,  that  ours  is  "  a 
government  of  the  people,  by  the  people,  and  for  the  people." 
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Believing,  as  I  conscientiously  do,  that  such  are  the  results  which  must  follow 
the  acquittal  of  Andrew  Johnson  by  this  tribunal,  and  believing  that  the  House 
of  Representatives  have  made  good  the  material  charges  preferred  against  him, 
1  cannot  doubt  a9  to  my  duty  in  the  premises.  I  deeply  regret  that  the  neces- 
sity for  these  momentous  proceedings  has  arisen.  I  would  gladly  have  escaped 
the  solemn  responsibilities  of  this  hour.  But  this  may  not  be,  and  I  must,  there- 
fore, upon  the  law  and  the  evidence,  in  accordance  with  the  dictates  of  my  con- 
science, and  in  view  of  the  solemn  obligations  of  my  oaf,h,  declare  that  in  my 
judgment  Andrew  Johnson  is  guilty  of  high  crimes  and  misdemeanors  as  charged 
by  the  representatives  of  the  people. 


Opinion  of  Mr.  Senator  Tipton. 

When  the  act  regulating  the  tenure  of  civil  offices  passed  Congress  on  the 
2d  day  of  March,  1867,  Edwin  M.  Stanton  was  Secretary  of  War,  having  been 
appointed  to  said  office  by  Mr.  Lincoln  and  confirmed  by  the  Senate  January 
15,  1862,  and  commissioned  to  hold  the  office  "  during  the  pleasure  of  the  Presi- 
dent of  the  United  States  for  the  time  being."  The  first  section  of  the  act  is  as 
follows : 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 
hold  such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General, 
shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

Before  the  passage  of  the  above- recited  section  the  only  limit  to  a  Secretary's 
term  was  the  pleasure  of  the  President ;  but  it  was  determined  to  make  the  ter- 
mination definite,  and  hence  we  have  a  time  specified  beyond  which  it  could  not 
extend,  namely,  one  month  after  the  expiration  of  the  term  of  the  President  by 
whom  appointed. 

The  question  relative  to  the  Secretary  of  the  Interior  to  be  settled  would  be, 
how  long  will  his  commission  run?  while  the  answer  would  be  just  one  month 
after  the  termination  of  the  term  of  Mr.  Johnson,  by  whom  he  was,  by  the 
advice  and  consent  of  the  Senate,  appointed.  So  his  term  would  expire  on  the  4th 
day  of  April,  1869,  which  would  be  the  end  of  one  month  after  the  expiration 
of  Mr.  Johnson's  term,  in  case  he  filled  the  full  unexpired  term  of  Mr.  Lincoln. 
He  being  in  office  on  the  2d  of  March,  1867,  under  a  commission  which  was  a 
precise  copy  of  Mr.  Stanton's,  I  would  look  forward,  not  backward,  to  find  the 
period  of  time  when  the  law  would  put  an  end  to  his  term  of  office,  unless  sooner 
removed  by  and  with  the  advice  and  consent  of  the  Senate. 

To  find  the  limit  of  Mr.  Stanton's  term  1  would  look  forward  also,  and  as  he 
is  serving  with  the  Secretary  of  the  Interior,  upon  the  same  term,  and  under  the 
same  identical  commission,  I  would  declare  him  liable  to  removal  by  force  of 
law,  just  as  soon  as  one  month  shall  have  passed  after  the  expiration  of  the  term, 
which  is  being  served  out  alike  by  himself  and  the  Secretary  of  the  Interior. 

To  the  objection  that  the  Secretary  of  the  Interior  was  appointed  by  Mr. 
Johnson,  and  is  serving  out  his  term,  while  Mr.  Stanton  was  appointed  by  Mr. 
Lincoln,  whose  term  had  expired  nearly  two  years  before  the  date  of  the  act 
limiting  terms,  I  reply  that  the  terms  of  these  Secretaries  are  one  and  the  same, 
and  there  is  no  period  of  time  subsequent  to  the  date  of  the  act  which  one  Sec- 
retary shall  retire  in  advance  of  another. 

In  regard  to  Mr.  Stanton's  term  having  expired  according  to  the  limitations 
of  this  law,  one  month  after  the  death  of  Mr.  Lincoln,  I  deny  the  proposition. 
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First,  because  the  law  was  not  in  existence  until  about  two  years  subsequent  to 
that  event.  Second,  because  it  could  not,  on  the  2d  day  of  March,  1867^  act 
back  and  produce  a  vacancy  in  an  office  already  filled,  every  act  of 'which  has 
been  regarded  valid  by  every  branch  of  the  government.  Third,  because  Mr. 
Stanton  has  been  in  office  ever  since  the  date  of  the  law,  and  is  still  performing 
the  functions  of  Secretary  of  War.  As  Mr.  Johnson  received  from  Mr.  Lincoln 
the  War  Office  with  its  Secretary,  just  as  he  received  each  one  of  the  other 
departments  of  government  with  its  Secretary,  each  and  all  of  them  with  subse- 
quent appointments  must  be  regarded  as  of  his  own  appointment,  for  all  purposes 
of  the  civil-tenure  act;  and  as  it  is  impossible  to  remove  a  portion  in  the  past  and 
the  balance  in  the  future,  they  must  all  share  the  same  fate  and  be  subject  to  the 
same  limitations. 

Hereafter  there  will  be  no  trouble  in  construing  the  law,  for  one  month  subse- 
quent to  the  termination  of  a  President's  term  will  vacate  every  secretaryship  ; 
and  if  this  act  had  been  in  force  at  the  timcof  Mr.  Lincoln's  death  Mr.  Johnson 
would  have  had  all  the  heads  of  departments  at  his  disposal  one  mouth  there- 
after. To  claim,  therefore,  that  Mr.  Johnson  can  remove  Mr.  Stanton  without 
the  advice  and  consent  of  the  Senate  is  to  affirm  an  impossibility,  inasmuch  as  the 
only  period  of  time  at  which  a  President  can  get  clear  of  a  Secretary,  inde- 
pendent of  the  Senate,  is  at  the  end  of  a  month  subsequent  to  the  end  of  a 
President's  term.  And  unless  Mr.  Johnson  will  receive  a  re-election  he  shall 
never  reach  that  official  hour  in  which  Mr.  Stanton  would  vacate,  by  force  of 
law,  one  month  subsequent  to  the  expiration  of  Mr.  Johnson's  term.  But  if  he 
should  ever  reach  a  second  inauguration,  and  the  month  had  expired,  and  Mr. 
Stauton' was  inclined  to  remain,  he  could  demand  his  removal  independent  of  the 
Senate,  on  the  grounds  that  having  received  him  when  he  received  Mr.  Lincoln's 
term,  and  having  adopted  him  as  the  legal  head  of  the  War  Department,  and 
all  departments  of  the  government  having  indorsed  the  legality  of  his  acts  to 
the  last  hour  of  his  previous  term,  the  Secretary  must  be  regarded  in  the  light 
of  one  of  his  original  appointments  and  retire  accordingly. 

By  every  reasonable  rule  of  construction  it  seems  perfectly  plain  that  Mr. 
Stanton  has  not  been  removed  by  force  of  the  civil-tenure  act,  and  consequently 
is  entitled  to  its  protection,  which  was  accorded  to  him  by  the  Senate  when  they 
restored  him  from  suspension  by  their  vote  of  January  13,  1868.  Having 
attempted  to  accomplish  that,  independent  of  the  Senate,  which  he  failed  to 
secure  when  admitting  the  constitutionality  of  the  act  by  yielding  to  its  pro- 
vision for  suspensions,  the  President  has  certainly  been  guilty,  as  charged  in  the 
first  article,  of  a  "  high  misdemeanor  in  office." 

The  plea  which  he  makes  in  his  answer,  that  he  does  not  believe  the  act  of 
March  2,  1867,  constitutional,  cannot  avail  him,  since,  when  Congress  passed 
the  act  and  laid  it  before  him  for  his  signature,  he  having  vetoed  it,  it  was  then 
passed  over  the  veto  by  three-fourths  of  each  branch  of  Congress — the  provision 
of  the  Constitution  being  that  a  bill  passed  by  two-thirds  of  each  house  over  the 
President's  veto  "  shall  become  a  law."  Having  thus  become  a  law,  he  had  no 
discretion  but  to  enforce  it  as  such ;  and  by  disregarding  it,  merited  all  the  pen- 
alties thus  incurred. 

He  is  not  to  be  shielded  befeind  the  opinions  of  his  cabinet,  although  they 
may  have  advised  him  to  disregard  the  law,  since  their  only  business  is  to  enforce 
and  obey  the  laws  governing  their  several  departments,  and  neither  to  claim  nor 
exercise  judicial  functions. 

The  plea  of  innocent  intentions  is  certainly  not  to  vindicate  him  for  having 
violated  a  law,  for  every  criminal  would  be  able  to  plead  justifiable  motives  in 
extenuation  of  punishment,  till  every  law  was  broken  and  every  barrier  of  safety 
swept  aside* 

The  strongest  possible  case  that  can  be  stated  would  be  that  of  a  senator  who 
might  have  declared  his  belief  of  the  unconstitutionality  of  the  act  of  March  2, 
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1 867,  before  its  passage  over  the  veto,  and  now  being  called  upon  to  decide  upon 
the  right  of  the  President  to  disregard  the  provisions  of  this  same  act.  I  hold 
twit  he  would  be  bound  by  his  oath  of  office  to  demand  of  the  President  obedi- 
ence to  its  provisions  until  such  time  as  it  should  be  repealed  by  Congress  or 
annulled  l>y  the  decision  of  a  court  of  competent  jurisdiction.  The  President 
must  take  care  that  the  laws  are  faithfully  executed. 

It  is  very  astonishing  that  the  President  should  deny  that  Mr.  Stanton  is  pro- 
tected in  office  by  the  civil-tenure  act,  after  having  suspended  him  from  office 
under  that  act  on  the  12th  of  August,  1867,  and  having  reported  him  to  the 
Senate  under  the  same  act  as  being  legally  suspended,  and  having,  under  a 
special  provision  of  the  same  act,  notified  the  Secretary  of  the  Treasury  of  his 
action  in  the  premises ;  for  unless  he  was  legally  Secretary  of  War  he  was  not 
subject  to  such  suspension. 

It  has  been  argued  that  as  Mr.  Stanton  has  continued  to  occupy  the  War 
Office,  and  the  removal  has  not  been  entirely  completed,  the  penalty  for  removal 
cannot  attach  ;  but  Mr.  Johnson  receives  General  Thomas  as  Secretary  of  War 
at  his  cabinet  meetings,  thus  affirming  his  belief  that  Thomas  is  entitled  to  be 
accredited  as  such.  It  should  be  remembered  in  this  connection,  that  it  is  a 
high  misdemeanor  1#  attempt  to  do  an  act  which  is  a  misdemeanor.  The  removal 
of  Mr.  Stanton  against  law  would  be  a  high  misdemeanor,  and  a  persistent  effort 
in  that  direction,  issuing  orders,  withdrawing  association  from  him,  and  accred- 
iting another,  does,  in  my  opinion,  constitute  a  high  misdemeanor. 

By  article  two  he  stands  charged,  during  the  session  of  the  Senate,  with 
having  issued  a  letter  of  authority  to  Lorenzo  Thomas,  authorizing  him  and 
commanding  him  to  assume  and  exercise  the  functions  of  Secretary  of  the  De- 
partment of  War,  without  the  advice  and  consent  of  the  Senate,  which  is  charged 
to  have  been  in  violation  of  the  express  letter  of  the  Constitution  and  of  the 
act  of  March  2, 1867. 

Of  his  power  to  appoint,  the  Constitution,  article  two,  section  two,  says  : 

He  shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint. 

In  this  case  he  claimed  a  vacancy  to  which  he  might  appoint  independent  of 
the  Senate,  while  the  Constitution  affirms  that  the  President  shall  have  power 
to  fill  up  all  vacancies  that  may  happen  during  "  the  recess  of  the  Senate,"  not 
during  the  session  of  the  Senate. 

It  is  only  necessary  to  quote  the  charge,  the  text  of  the  Constitution,  and  his 
own  admission  in  his  answer,  that  he  "did  issue  and  deliver  in  writing  as  set 
forth  in  said  second  article,  in  order  to  establish  the  commission  of  an  unconstitu- 
tional act."  But  the  language  of  the  act  of  March  2,  1867,  is  equally  explicit. 
It  affirms  in  section  six — 

That  every  removal,  appointment,  or  employment  made,  had  or  exercised  contrary  to  the 
provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  of  any 
commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment, 
shall  be  deemed,  and  are  hereby  declared  to  be,  misdemeanors;  and  upon  trial  and  convic- 
tion thereof  every  person  guilty  thereof  shall  be  punished  by  a  fine  not  exceeding  $10,000, 
or  by  imprisonment  not  exceeding  five  years,  or  both  said  punishments,  in  the  discretion  of 
the  court. 

If  Mr.  Stanton  was  protected  by  the  first  clause  of  section  one,  the  issuing  of 
the  letter  to  Thomas  drew  upon, the  author  the  penalty  ;  but  if  he  was  covered 
by  the  proviso,  the  vacancy  had  not  happened  and  the  consequence  was  the 
same.  And  if  the  President,  during  session  of  the  Senate,  can  remove  one 
officer  and  appoint  ad  interim,  so  he  may  remove  any  or  all,  and  thus  usurp 
departments  and  offices,  while  the  people  seek  in  vain  for  the  restraining  and 
supervising  power  of  a  prostrate  and  insulted  tribunal. 

The  first  article,  affirming  the  illegal  removal' of  Secretary  Stanton ;  the  second, 
charging  the  illegal  issue  of  the  letter  of  authority  to  Thomas,  and  the  third, 
affirming  the  ad  interim  appointment  of  General  Thomas,  admitted  as  facts  and 
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established  by  evidence,  are  the  foundations   of  the  whole  impeachment  super- 
structure. 

Trie  fourth,  relative  to  an  unlawful  conspiracy  with  respect  to  intimidating 
the  Secretary  of  War ;  the  fifth,  affirming  a  combination  to  prevent  the  execution 
of  a  law ;  the  sixth,  charging  a  conspiracy  to  seize  and  possess  the  property  of 
the  War  Department  in  violation  of  an  act  of  1SG1;  the  seventh,  charging  a 
like  intent  in  violation  of  an  act  of  1867 ;  and  the  eighth,  charging  the  appoint- 
ment of  Thomas  with  intent  to  control  the  disbursements  of  the  War  Depart- 
ment, are  all  more  or  less  incidental  acts,  springing  from  or  tending  to  the  same 
criminal  foundation  charges,  and  may  or  may  not  be  considered  established 
without  affecting  the  original  article.  If,  however,  the  first  three  are  not  sustained, 
these  will  not  be  likely  to  receive  more  than  a  passing  notice. 

The  ninth  article  charges  the  President  with  having  instructed  General  Emory 
that  part  of  a  law  of  the  United  States,  which  provides  that  "  all  orders  and 
instructions  relative  to  military  operations  issued  by  the  President  or  Secretary 
of  War  shall  be  issued  througn  the  General  of  the  army,  and,  in  case  of  his 
inability,  through  the  ne,xt  in  rank,"  was  unconstitutional  and  in  contravention 
of  the  commission  of  said  Emory,  in  order  to  induce  him  to  violate  the  laws  and 
military  orders.  B 

It  appears  tfrat  while  General  Emory  was  acting  under  a  commission  requiring 
him  to  observe  and  follow  such  orders  and  directions  as  he  should  receive  from 
the  President  and  other  officers  set  over  him  by  law,  an  order  reached  him 
embodying  a  section  of  law,  which  law  had  been  previously  approved  by  the 
President  himself,  but,  as  it  provided  that  orders  from  the  President  and  Secretary 
of  War  should  be  issued  through  the  General  of  the  army,  or  next  in  rank, 
and  the  President  being  engaged  to  remove  the  Secretary  of  War  and  thwart 
the  action  of  the  Senate,  in  a  discussion  with  General  Emory,  as  to  his  duty  as 
an  officer,  said,  "This  (meaning  the  order)  is  not  in  conformity  with  the  Con- 
stitution of  the  United  States,  which  makes  me  Commander-in-chief,  or  with  the 
terms  of  your  commission."  "While  General  Emory  was  inclined  to  obey  the 
order,  the  President  could  not  command  him  but  through  General  Grant's  head- 
quarters, and  thus  would  have  to  make  public  his  military  orders ;  but,  if  Gen- 
eral Emory  could  be  made  to  believe  the  order  was  in  conflict  with  his  commis- 
sion and  the  Constitution,  and  could  be  induced  to  disregard  it,  then  the  President 
could  secretly  issue  orders  to  him  and  accomplish  his  designs.  He  could  only 
have  desired  to  cause  General  Emory  to  see  his  duty  in  such  light  as  to  disre- 
gard this  legal  order,  and,  if  Emory  had  yielded  to  his  construction  of  law  and 
Constitution,  he  could  have  sheltered  himself  under  his  commission  and  tram- 
pled the  law  under  foot. 

This  effort  to  tamper  with  an  officer  who  was  obeying  the  law  of  his  govern- 
ment is  characterized  very  mildly  by  the  charge  of  reprehensible.  It  should  be 
made  a  crime  of  serious  magnitude  for  a  President  to  command  a  military  officer 
to  violate  a  law  which  was  promulgated  in  orders,  in  accordance  with  all  the 
forms  of  national  legislation.  In  this  case  the  experiment  upon  the  officer's 
fidelity  and  firmness  seems  to  have  gone  no  further  than  to  discover  that  Gen- 
eral Emory  could  not  be  tampered  with,  and  then  the  effort  was  dropped  on  the 
very  verge  of  criminality. 

The  tenth  article  charges  the  President  with  having,  at  Washington  city, 
Cleveland,  Ohio,  and  St.  Louis,  Missouri,  indulged  in  language  tending  to  bring 
into  disgrace  and  ridicule,  contempt  and  reproach,  the  Congress  of  the  United 
States,  which  utterances  were  "  highly  censurable  in  any,  and  peculiarly  inde- 
cent and  unbecoming  in  a  Chief  Magistrate." 

Under  ordinary  circumstances  I  would  allow  the  utmost  latitude  of  speech, 
and  would  never  attempt  to  apply  a  corrective  only  where  the  crime  became 
magnified  by  virtue  of  the  peculiar  surroundings.  If  the  President  had  gone 
upon  the  stump  with  inflammatory  language  in  order  to  assist  in  leading  or 
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driving  States  out  of  the  Union,  then  I  would  hold  him  responsible  for  the  char- 
acter of  his  act.  And  when  the  very  life  of  the  nation  is  imperiled  by  the 
absence  of  ten  States,  and  all  legal  efforts  are  making  to  induce  their  early 
return,  if  I  find  him  denying  the  legal  and  constitutional  authority  of  Congress, 
and  charging  disunion,  usurpation,  and  despotism  upon  the  representatives  of 
the  loyal  people,  thus  strengthening  the  evil  passions  of  malcontents  and  rebels, 
on  account  of  the  tendency  of  his  teachings,  I  should  not  hesitate  to  declare  his 
conduct  a  high  misdemeanor. 

For  the  reasons  just  specified  I  would  find  him  guilty  of  a  misdemeanor  on 
the  evidence  sustaining  the  first  allegation  of  the  eleventh  article,  which  charges 
him  with  denying  the  authority  of  Congress  to  propose  amendments  to  the  Con- 
stitution. I  would  also  hold  him  responsible  for  devising  means  by  which  to 
prevent  Edwin  M.  Stanton  from  resuming  the  functions  of  Secretary  of  War  on 
the  Senate  having  voted  his  restoration  from  the  President's  suspension.  And 
of  his  guilt  relative  to  impeding  the  proper  administration  of  the  reconstruction 
laws  of  Congress,  by  discouraging  and  embarrassing  officers  of  the  law,  and 
using  such  defiant  language  as  had  all  the  force  of  commands  upon  rebels,  I 
have  not  the  shadow  of  a  doubt. 

The  only  matter  of  astonishment  is  that  an  Executive  so  unscrupulous  and 
so  defiant  of  co-ordinate  power  has  been  allowed  so  long  to  defy  the  people's 
representatives  and  defeat  the  solemnly-expressed  enactments  of  their  will. 

Believing  that  the  stability  of  government  depends  upon  the  faithful  enforce- 
ment of  law,  and  the  laws  of  a  republic  being  a  transcript  of  the  people's  will, 
and  always  repealable  by  their  instructions  or  change  of  public  servants,  I  would 
demand  their  enforcement  by  the  President,  independent  of  any  opinion  of  his 
relative  to  necessity,  propriety,  or  constitutionality. 


Opinion  of  Mr.  Senator  Fowler. 

The  President  of  the  United  States  is  now  on  trial  before  the  Senate  of  the 
United  States  for  certain  alleged  high  crimes  and  high  misdemeanors.  These 
charges  were  preferred  by  the  House  of  Representatives  of  the  United  States 
in  eleven  distinct  and  well-considered  articles. 

The  Senate  of  the  United  States  has  been  organized  as  a  court  of  impeach- 
ment for  the  decision  of  the  case.  The  Chief  Justice  of  the  United  States,  in 
fulfilment  of  his  constitutional  duties,  has  presided  over  its  deliberations.  The 
character  of  the  tribunal,  the  solemn  oath  taken  by  each  of  its  members  "  to 
render  impartial  justice  according  to  the  Constitution  and  the  laws,"  the  eminent 
ability  and  the  high  position  of  its  presiding  officer,  the  office  of  the  accused  and 
the  character  of  the  prosecutors,  all  tend  to  impress  upon  the  candid  and  thought- 
ful the  solemn  duty  of  the  individual  members  of  the  court. 

The  accused  is  not  on  trial  for  his  political  opinions,  nor  for  his  general  char- 
acter, nor  for  every  act  of  his  life  or  his  administration,  but  for  eleven  specific 
charges.  These,  and  these  alone,  are  before  the  court  for  its  decision.  That 
decision  is  to  be  made  according  to  the  Constitution  and  laws  applicable  to  the 
facts.  No  opinion  of  my  own  in  relation  to  his  proper  or  improper  policy  of 
reconstruction,  to  the  proper  or  improper,  legal  or  illegal  use  of  the  pardoning 
power,  to  his  use  or  abuse  of  the  veto  power,  has  any  place  in  this  trial.  The 
House  of  Representatives  have  chosen  to  rest  the  case  on  the  eleven  articles  they 
have  in  their  wisdom,  and  sense  of  justice  and  duty  to  the  Constitution  and  laws, 
considered  the  political  and  legal  offences  of  the  President. 

Theframers  of  the  Constitution,  more  anxious  for  the  liberty  and  protection 
of  the  citizen,  than  for  the  power  and  capacity  of  the  government  to  oppress, 
shunned  with  jealousy  the  precedents  and  customs  of  the  past.    They  limited 
13  I  P— Vol.  iii 
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the  power  of  large  majorities  and  endeavored  to  set  bounds  to  passion,  prejudice, 
and  ambition.  They  denned  in  their  great  charter  the  offences  for  which  a 
President  or  other  officer  could  be  impeached  and  divested  of  his  office.  The 
Constitution  says  that  "  the  President,  Vice-President,  and  all  civil  officers  of 
the  United  States  shall  be  removed  from  office  on  impeachment  for  and  convic- 
tion of  treason,  bribery,  or  other  high  crimes  and  misdemeanors."  They  were 
not  content  to  leave  the  term  treason  to  any  construction  that  party  spirit  or 
unbridled  ambition  might  educe  from  the  judicial  or  parliamentary  state  trials, 
or  more  properly  "  state  murders,  "  of  England.  They  denned  treason  against 
the  United  States  to  consist  only  in  levying  war  against  them,  or  adhering  to 
their  enemies,  giving  them  aid  and  comfort.  They  sill  further  guarded  against 
the  danger  of  parliamentary  injustice  and  oppression,  by  declaring  that  "  the 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury."  They 
placed  additional  guard  around  decisions  for  causes  of  treason.  They  have  thus 
shown  that  the  character  and  rights  of  the  individual  were  objects  of  special  care. 

The  present  cause  involves  neither  treason  nor  bribery,  but  high  crimes  and 
high  misdemeanors.  "A  crime  is  an  offence  against  a  public  law."  In  its 
limited  sense  it  is  confined  to  felony.  The  term  misdemeanor  includes  all  crimes 
inferior  to  felony.  Their  elements  are  the  same.  The  difference  consists  in  the 
magnitude  of  the  offence,  and  this  is  determined  by  the  consequences  of  the  act 
to  society  and  the  malignity  of  the  intention  of  the  actor.  The  simple  act  is  not 
in  law  necessarily  criminal ;  it  must  be  accompanied  with  a  criminal  purpose. 
Actus  nonfacit  reum,  nisi  mens  sit  rea.  Lord  Kenyon  says :  "  It  is  a  principle  of 
natural  justice  and  of  our  law,  that  the  intent  and  the  act  must  both  concur  to 
constitute  the  crime." 

The  intent  itself  is  not  punishable ;  indeed  not  the  subject  of  human  law.  It 
must  accompany  in  some  manner  an  act.  Cogitationis  paenam  nemo  patitur. 
"  The  intent  must  also  be  proved  as  alleged." 

The  proof  both  of  fact  and  intent  must  establish  the  unlawful  act,  and  also  the 
criminal  intent  as  charged  in  the  articles  exhibited. 

The  first  article  charges  in  substance  that  Andrew  Johnson  did  on  the  21st 
day  of  February,  1868,  issue  an  order  for  the  removal  of  Edwin  M.  Stanton, 
Secretary  for  the  Department  of  War,  with  intent  to  violate  the  tenure-of-civil- 
office  act  and  the  Constitution  of  the  United  States. 

By  section  6  of  the  tenure-of-civil-office  bill  it  is  provided  that  every  removal 
contrary  to  the  provisions  of  the  act  is  a  high  misdemeanor.  The  first  question 
that  presents  itself  is,  was  the  act  of  issuing  an  order  for  the  removal  of  Mr. 
Stanton  a  removal  ?  admitting  that  the  order  was  delivered,  which  is  neither 
charged  nor  proved.  If  it  operated  a  removal  it  must  have  been  by  force  of 
law,  for  no  other  force  was  used,  or  attempted  to  be  used,  or  intended  to  be  used, 
so  far  as  the  proof  shows.  That  conclusion  would  involve  the  legality  of  the 
order  and  at  once  destroy  the  idea  of  crime. 

The  issuing  of  an  order  can  in  no  sense  be  regarded  as  a  violation  of  the  law 
unless  it  may  be  considered  as  an  attempt  to  make  a  removal ;  and  hence  an 
attempt  to  commit  a  misdemeanor.  I  will,  however,  examine  the  question  upon 
a  broader  basis.  I  will  assume  that  the  order  to  Mr.  Stanton  did  effect  his 
removal.  This  of  course  depends  upon  the  Constitution  and  laws  of  Congress. 
The  question  which  underlies  the  whole  subject  of  impeachment  is,  had  the 
President  the  right  to  remove  Mr.  Stanton  from  the  office  of  Secretary  for  the 
Department  of  War  ? 

Under  the  construction  of  the  Constitution,  as  made  prior  to  the  civil-tenure- 
bill,  commencing  in  the  Congress  of  1789,  the  first  Congress  that  sat  under  the 
present  Constitution,  the  President  had  the  undoubted  power  to  remove  a  cabi- 
net minister  and  other  executive  officers.  On  this  point  I  will  quote  the  conclu- 
sion of  Mr.  Webster :  "  I  consider  it  therefore  a  settled  point,  settled  by  the 
practice  of  the  government,  and  settled  by  statute." 


IMPEACHMENT   OF   THE   PRESIDENT.  195 

The  civil-tenure  act  sought  to  reform  certain  abuses,  or  what  was  by  some 
regarded  as  abuses.  It  must  be  admitted  that  this  opinion  was  not  uninfluenced 
by  a  violent  party  feeling  very  unfavorable  to  a  proper  decision  of  such  ques- 
tions. Indeed  it  is  unwise  legislation  to  attempt  a  construction  of  our  Consti- 
tution under  the  influence  of  party  animosity.  The  impelling  cause  of  the  act 
was  to  prevent  the  removal  of  revenue  officers  and  postmasters,  as  well  as  other 
officers,  that  was  supposed  to  be  going  on  to  the  injury  of  the  public  service,  and 
especially  to  the  interest  of  those  adhering  to  the  dominant  party. 

The  first  section  of  the  bill  is  set  forth  in  the  following  terms : 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to  any 
such  office,  and  shall  become  duly  qualified  therein,  is  and  shall  be  entitled  to  hold  such  office 
until  a  successor  shall  have  been  in  a  like  manner  appointed  and  duly  qualified,  except  as 
herein  otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the  Treasury,  of  War, 
of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General,  shall 
hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they  may 
have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by  and  with  the  advice 
and  consent  of  the  Senate. 

I  will  call  attention  to  the  caption  of  the  act :  "An  act  to  regulate  the  tenure 
of  certain  civil  ofiices.,,  The  first  exception  is  one  of  constitutional  implication. 
The  judges  of  the  Supreme  Court  and  all  other  federal  courts  are  excepted  of 
necessity.  The  fourth  section  of  the  bill  is  another  limitation  or  exception. 
The  proviso  is  a  third  exception.  It  is  with  the  last  that  we  are  concerned,  as 
it  alone  applies  to  the  case  in  question.  I  will  repeat  the  proviso,  and  give  the 
reason  for  its  insertion  and  its  office : 

Provided,  That  the  Secretaries  of  State,  of  the  Treasury,  of  the  Navy,  of  War,  and  of  the 
Interior,  the  Postmaster  General,  and  the  Attorney  General,  shall  hold  their  offices  respect- 
ively for  and  during  the  term  of  the  President  by  whom  they  may  have  been  appointed,  and 
for  one  month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate. 

The  reason  for  this  exception  is  this :  the  Senate  considered  the  cabinet 
officers  as  the  constitutional  advisers  of  the  President.  They  are  and  have 
always  been  regarded  as  the  agents  of  the  Executive.  This  is  peculiarly  true 
of  the  Secretary  of  War.  The  act  of  1789,  establishing  this  department 
provides  : 

There  shall  be  a  principal  officer  therein  to  be  called  the  Secretary  for  the  Department  of 
War,  who  shall  perform  and  execute  such  duties  as  shall  from  time  to  time  be  enjoined  on  or 
intrusted  to  him  by  the  President  of  the  United  States. 

He  is  thus  only  the  President  acting — the  agent  of  his  will.  He  could,  under 
the  Constitution,  be  nothing  else.  The  President  has  always  had  the  right  to 
select  his  own  cabinet.  It  is  a  right  guaranteed  to  him  by  the  Constitution. 
The  legislative  department  has  no  power  either  directly  or  indirectly  to  legislate 
a  cabinet  minister  upon  the  President,  or  to  remove  him  save  by  impeachment. 
The  Senate  knew  and  appreciated  this  view  of  the  case,  and  did  not  desire  to 
touch  the  long-established  doctrine  under  which  the  government  had  flourished. 
There  were  in  the  cabinet  two  classes  of  officers.  The  Secretary  of  State,  the 
Secretary  of  the  Navy,  the  Secretary  of  War,  and  the  Secretary  of  the  Treas- 
ury, who  had  been  appointed  by  Mr.  Lincoln  in  his  first  term,  and  who  held 
over  through  the  forbearance  of  Mr.  Johnson,  were  the  first  class.  The  Secre- 
tary of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General,  who  had 
been  appointed  by  Mr.  Johnson,  constituted  the  second  class. 

The  Senate  committee  did  not  desire  to  legislate  this  first  class  of  officers 
upon  the  President,  and  consented  to  the  compromise  by  which  all  the  cabinet 
officers  were  excepted  from  the  body  of  the  bill  and  placed  in  the  proviso,  as 
will  be  seen  at  once.  The  question  now  arises  :  Is  Mr.  Stanton  protected  in  his 
office  by  the  bill  in  any  manner  ?  If  he  answers  the  description  of  the  proviso, 
and  serves  the  purpose  for  which  it  was  intended,  he  is;  if  not,  he  is  left  where 
he  was  before  its  passage  under  the  Constitution,  construed  by  the  law  of  1780, 
removable  at  the  will  of  the  President. 
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The  language  of  the  proviso  is  that  the  cabinet  officers,  naming  each  officer, 
"shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President 
by  whom  they  were  appointed,  and  one  month  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate.". 

For  whose  term  were  these  Secretaries  commissioned  ?  The  first  class  were 
commissioned  by  Mr.  Lincoln  during  his  first  term  of  office,  and  were  to  hold 
"  during  the  pleasure  of  the  President  for  the  time  being."  The  language  of 
the  Constitution  providing  for  an  executive  term  is  : 

The  executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America.  He 
shall  hold  his  office  during  the  term  of  four  years,  and  together  with  the  Vice-President  chosen 
for  the  same  term,  be  elected  as  follows : 

The  period  of  four  years  is  assigned  as  the  general  tenure  of  his  office.  But 
the  same  instruments  makes  provision  for  a  limitation  of  that  term : 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation,  or  inability 
to  discharge  the  powers  and  duties  of  said  office,  the  same  shall  devolve  on  the  Vice-Presi- 
dent. 

The  President  has  no  absolute  tenure  for  four  years.  There  are  constitutional 
provisions  for  limitations,  "  conditional  limitation."  Death,  removal,  resignation, 
or  inability  to  discharge  his  duties  are  limitations.  In  case  of  any  of  these  con- 
tingencies, the  Vice-President  has  a  constitutional  term.  In  case  of  the  inability 
of  both,  a  new  election  might  be  ordered  for  a  new  period  of  four  years,  although 
the  former  period  of  four  years  had  not  elapsed.  The  term  of  the  President  is 
the  period  of  his  actual  service,  whether  four  or  a  less  number  of  years.  The 
question  is  not  a  new  one.  Two  instances  before  this  occurred.  Vice-President 
Tyler  succeeded  President  Harrison,  and  Vice-President  Fillmore  President 
Taylor.  The  period  during  which  they  served  was  called  and  is  now  called 
the  term  of  President  Tyler  and  the  term  of  President  Fillmore.  I  do  not  know 
that  this  has  ever  been  called  in  question. 

On  the  death  of  the  President  his  term  vests  in  the  Vice-President,  whose 
term  is  the  remainder.  As  well  might  this  be  called  the  impeachment  of  Mr. 
Lincoln  as  his  term  of  service.  Mr.  Johnson  is  a  real  being  ;  he  is  a  real  active 
officer ;  he  is  a  President  of  the  United  States  ;  he  has  a  salary,  duties,  and  a 
term  of  office.  If  this  is  not  his  term,  whose  term  is  it  ?  What  is  his  term  ? 
It  is  trifling  with  the  use  of  language  and  a  solemn  mockery  of  justice  to  call  it 
the  term  of  Mr.  Lincoln.  It  is  an  afterthought  to  defeat  the  ends  of  justice  and 
force  a  conviction  without  cause.  As  Mr.  Stanton  does  not  come  within  the 
terms  of  the  description  of  the  proviso,  he  is  left  under  the  operation  of  the  laws 
existing  at  the  time  of  hi3  appointment.  Nor  would  his  case  be  at  all  improved 
if  thi3  were  Mr.  Lincoln's  second  term  instead  of  Mr.  Johnson's.  As  Mr.  Stan- 
ton was  appointed  during  Mr.  Lincoln's  first  term,  he  would  no  more  be  pro- 
tected by  the  act  under  Mr.  Lincoln's  second  term  than  if  any  other  person  than 
Mr.  Lincoln  had  been  chosen. 

Mr.  Stanton's  case  was  excepted  from  the  body  of  the  bill  and  his  office 
placed  in  the  proviso  for  the  purpose  of  classification,  and  he  was  then,  by 
the  terms  of  description,  intentionally  left  under  the  operation  of  the  law  as  it 
existed  at  the  time  of  his  appointment  in  order  to  afford  Mr.  Johnson  one  choice 
for  his  War  Minister, 

If  any  other  construction  were  placed  upon  this  ;  if  he  were  covered  by  the 
body  of  the  bill,  the  two  classes  of  Secretaries  would  have  different  tenures. 
Those  appointed  by  Mr.  Lincoln  would  hold  during  the  pleasure  of  the  Senate, 
and  might  hold  for  life,  whilst  the  term  of  those  appointed  by  Mr.  Johnson 
would  terminate  at  the  expiration  of  his  term  and  one  month  thereafter.  Such 
a  result  was  never  contemplated.  The  construction  of  the  law  given  at  the 
time  of  its  passage  is,  to  my  mind,  conclusive  as  to  the  interpretation  I  have 
given. 

Let  us  now  examine  with  some  care  the  construction  placed  upon  the  proviso 
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at  the  time  of  its  passage.  It  must  be  borne  in  mind  that  the  section  was  a 
compromise  between  the  Senate  and  the  House ;  the  Senate  desiring  to  except 
the  cabinet  from  the  operation  of  the  bill,  and  the  House  to  include  them  among 
other  civil  officers. 

The  Senate  believed  that  the  President  had  a  right  to  the  choice  of  his  own 
cabinet  officers.  It  was  agreed  that  he  should  have  at  least  the  opportunity  of 
making  one  selection,  and  that  he  should  not  remove  any  one  of  them  after  hav- 
ing made  choice,  during  the  remainder  of  his  term,  without  the  consent  of  the 
Senate.  It  must  be  apparent  that  the  legislature  were  not  legislating  for  any 
particular  administration,  but  designed  the  law  rather  for  the  future  than  for  the 
present,  so  far  as  respects  the  cabinet. 

Mr.  Schenck  made  the  report  of  the  conference  committee  to  the  House,  in 
the  following  words : 

I  propose  to  demand  the  previous  question  upon  the  question  of  agreeing  to  the  report  of 
the  committee  of  conference.  But  before  doing  so,  I  will  explain  to  the  House  the  condition 
of  the  bill,  and  the  decision  of  the  conference  committee  upon  it.  It  will  be  remembered 
that  by  the  bill  as  it  passed  the  Senate  it  was  provided  that  the  concurrence  of  the  Senate 
should  be  required  in  all  removals  from  office,  except  in  the  case  of  the  heads  of  departments. 
The  House  amended  the  bill  of  the  Senate  so  as  to  extend  this  requirement  to  the  heads  of 
departments  as  well  as  to  their  officers. 

The  committee  of  conference  have  agreed  that  the  Senate  shall  accept  the  amendment  of 
the  House.  But,  inasmuch  as  this  would  compel  the  President  to  keep  around  him  heads  of 
departments  until  the  end  of  his  term,  who  would  hold  over  to  another  term,  a  compromise 
was  made  by  which  a  further  amendment  is  added  to  this  portion  of  the  bill,  so  that  the  term 
of  office  of  the  heads  of  departments  shall  expire  with  the  term  of  the  President  who  appointed 
tfitm,  allowing  those  heads  of  departments  one  month  longer,  in  which,  in  case  of  death  or 
otherwise,  other  heads  of  departments  can  be  named.  This  is  the  whole  effect  of  the  propo- 
sition reported  by  the  committee  of  conference ;  it  is,  in  fact,  an  acceptance  by  the  Senate 
of  the  position  taken  by  the  House.  (Congressional  Globe,  39th  Congress,  2d  session,  p. 
1340.) 

The  Senate  agreed  to  strike  out  the  exception  of  the  cabinet  officers  from 
the  body  of  the  bill,  and  the  House  agreed  to  a  compromise  by  which  a  special 
term  was  made  for  the  cabinet  officers.  This  is  the  only  explanation  given  in 
the  House.  Mr.  Williams,  in  the  Senate,  gave  a  similar  explanation,  but  not 
so  definite  as  that  given  by  Mr.  Sherman,  one  of  the  committee  of  conference 
on  the  part  of  the  Senate,  whose  views  are  clearly  conceived  and  clearly 
expressed,  and  were  received  by  the  Senate  as  the  explanation  of  the  proviso, 
without  which  explanation  it  could  not  have  passed  the  Senate.  In  reply  to 
Mr.  Doolittle,  of  Wisconsin,  Mr.  Sherman  said : 

I  do  not  understand  the  logic  of  the  senator  from  Wisconsin.  He  first  attributes  a  pur- 
pose to  the  committee  of  conference  which  I  say  is  not  true.  I  say  that  the  Senate  have  not 
legislated  with  a  view  to  any  persons  or  any  President,  and  therefore  he  commences  by 
asserting  what  is  not  true.  We  do  not  legislate  in  order  to  keep  in  tho  Secretary  of  War, 
the  Secretary  of  the  Navy,  or  the  Secretary  of  State.     (Ibid,  p.  1516.) 

After  some  further  conversation,  Mr.  Sherman  said : 

That  the  Senate  had  no  such  purpose  is  shown  by  its  vote  twice  to  make  this  exception. 
That  this  provision  does  not  apply  to  the  present  case  is  shown  by  the  fact  that  its  language 
is  so  framed  as  not  to  apply  to  the  present  President.  The  senator  shows  that  himself  by  the 
fact  that  its  language  is  so  framed  that  it  would  not  prevent  the  present  President  from  remov- 
ing the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  State.  And  if  I  sup- 
posed that  either  of  these  gentlemen  was  so  wanting  in  manhood,  in  honor,  as  to  hold  his 
place  after  the  politest  intimation  by  the  President  of  the  United  States  that  his  services 
were  no  longer  needed,  I  certainly,  as  a  senator,  would  consent  to  his  removal  at  any  time, 
and  so  would  we  all.     (Ibid,  p.  1516.) 

This  view  of  the  case  clearly  establishes  the  construction  I  have  given  to  the 
bill.  This  must  be  regarded  as  the  will  of  the  entire  committee ;  it  was  expressed 
in  open  Senate  and  corroborated  by  the  expression  of  Senators  Williams  and 
Buckalew,  as  far  as  they  went.  The  latter,  it  is  true,  dissented  from  the  bill 
on  different  grounds,  but  sustained  this  explanation,  which  was  unquestioned, 
at  the  time  by  any  senator.    Under  all  the  circumstances,  from  the  well-known 
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rules  of  interpretation,  from  the  nature  and  practice  of  our  government,  we  may 
well  ask  if  this  be  not  the  true  interpretation.  From  all  these  considerations  we 
deduce  this  conclusion. 

Mr.  Stanton's  case  was  excepted  from  the  body  of  the  bill  and  by  the  pro- 
viso placed  under  the  operation  of  pre-existing  laws.  By  the  authority  of  the 
Constitution  under  the  construction  given  by  the  law  of  1789,  the  President  had 
an  undoubted  right  to  remove  him  from  office.  In  doing  so  he  exercised  a  legal 
right,  and  can  in  no  sense  be  considered  guilty  of  either  crime  or  misdemeanor. 

If  the  construction  of  this  law  by  any  means  could  be  considered  in  a  different 
light;  if  it  might  admit  of  a  different  construction,  and  should  a  forced  construc- 
tion forbid  the  exercise  of  such  a  power  on  the  part  of  the  President,  it  would 
neither  comport  with  justice  nor  the  dignity  of  a  great  people  to  convict  their 
Chief  Magistrate  of  high  crimes  or  of  high  misdemeanors  on  such  a  law  as  this, 
and  without  any  evidence  of  criminal  purpose. 

I  come  now  to  consider  the  second  question  involved  in  the  first  article :  Did 
the  President,  in  his  act  of  issuing  an  order  for  the  removal  of  Edwin  M.  Stan- 
ton, intentionally  violate  the  Constitution  of  the  United  States'? 

The  framers  of  the  Constitution  organized  our  government  by  the  establish- 
ment of  three  separate,  independent,  co-ordinate  departments.  As  far  as  possible 
they  conformed  to  the  principle  laid  down  by  Montesquieu. 

They  made  three  departures  from  it.  The  first  is  by  a  limitation  of  the  legis- 
lative by  the  veto  of  the  executive.  The  second  is  the  limitation  of  the  execu- 
tive power  of  appointment  and  the  treaty  ^making  power  by  the  union  of  the 
Senate's  advisory  power.  The  third  is  in  uniting  the  Chief  Justice  with  the 
Senate  in  a  court  of  impeachment. 

These  limitations  are  all  a  departure  from  the  principle  of  the  government, 
and  should  be,  as  they  are,  received  with  a  jealous  watchfulness,  and  should  be 
subjected  to  a  strict  construction  against  the  limitation. 

The  Constitution  declares  that  "  the  executive  power  shall  be  vested  in  a 
President  of  the  United  States."  The  limit  of  the  executive  power  is  not  well 
defined,  and  in  the  nature  of  things  does  not  admit  of  it.  It  is  a  power  capable 
of  extending  to  all  the  demands  of  the  Constitution.  There  are  certain  powers 
conferred  specially  upon  him,  such  as  that  of  making  treaties  by  and  with  the 
advice  and  consent  of  the  Senate,  those  of  nomination  and  appointment  by  the 
same  limitation,  and  the  commanding  of  the  army  and  navy. 

There  is  another  set  of  powers  that  are  of  a  ministerial  character  put  forth 
in  executing  the  laws.  Even  here  the  executive  power  is  derived  from  the  Con- 
stitution. The  legislative  may  furnish  the  occasion  for  its  exercise,  but  can 
confer  no  power  not  inherent  in  the  Constitution.  The  law  may  be  and  is  the 
rule  by  which  his  authority  is  directed,  but  creates  no  power  not  already  author- 
ized when  the  circumstances  arise  for  its  exercise.  The  legislative  is  just  as 
powerless  to  cut  off  a  constitutional  function  of  the  executive  or  of  the  judiciary 
as  it  is  to  grant  one  to  either. 

It  is  the  duty  of  each  department  to  guard  against  the  encroachments  of  one 
upon  the  other.  The  liberties  of  the  citizen  are  due  in  a  great  degree  to  this 
capacity  of  one  department  to  check  the  other  in  any  efforts  to  overstep  the 
boundaries  assigned  to  it  by  the  Constitution.  It  is  not  only  the  right  but  the 
solemn  duty  of  each  to  preserve  its  functions  complete,  and  to  take  such  peace- 
ful and  lawful  means  as  shall  test  the  issue  before  the  Supreme  Court  first  and 
finally  before  the  people. 

The  rights  and  powers  of  the  executive  department  under  the  government 
are  the  questions  now  under  consideration.  The  present  trial  may,  indeed,  be 
called,  as  the  historian  will  so  denominate  it,  the  trial  of  the  integrity  of  the 
republic.  The  personal  interest  of  Mr.  Johnson  is  a  question  of  no  moment 
compared  with  the  real  issue.  Shall  the  three  departments  remain  as  our  fathers 
constituted  them,  or  shall  this  generation  change  them  1 
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The  first  question  that  I  shall  consider  is,  what  is  the  power  of  the  Executive  in 
removals  from  office  as  understood  by  legislation  and  the  practice  of  the  gov- 
ernment? 

The  first  Congress  settled  the  question  by  a  constitutional  construction, 
acknowledging  to  the  Executive  the  right  of  removal.  I  will  insert  the  result 
of  that  debate  from  Marshall's  Life  of  Washington,  vol.  2,  page  162 : 

After  an  ardent  discussion,  which  consumed  several  days,  the  committee  divided  and  the 
amendment  was  negatived  by  a  majority  of  thirty- four  to  twenty.  The  opinion  thus  expressed 
by  the  House  of  Representatives  did  not  explicitly  convey  their  sense  of  the  Constitution. 
Indeed,  the  express  grant  of  the  power  to  the  President  rather  implied  a  right  in  the  legisla- 
ture to  give  or  withhold  it  at  their  discretion.  To  obviate  any  misunderstanding  of  the 
principle  on  which  the  question  had  been  decided,  Mr.  Benson  moved  in  the  House,  when 
the  report  of  the  Committee  of  the  Whole  was  taken  up,  to  amend  the  second  clause  in  the 
bill,  so  as  clearly  to  imply  the  power  of  removal  to  be  solely  in  the  President.  He  gave 
notice  that  if  he  should  succeed  in  this  he  would  move  to  strike  out  the  words  which  had 
been  the  subject  of  debate.  If  those  words  continued,  he  said,  the  power  of  removal  by  the 
President  might  hereafter  appear  to  be  exercised  by  virtue  of  a  legislative  grant  only,  and 
consequently  be  subjected  to  legislative  instability,  when  he  was  well  satisfied  in  his  own 
mind  that  it  was  by  fair  construction  fixed  in  the  Constitution.  The  motion  was  seconded 
by  Mr.  Madison,  and  both  amendments  were  adopted.  As  the  bill  passed  into  a  law,  it  has 
ever  been  considered  as  a  full  expression  of  the  sense  of  the  legislature  on  this  important 
part  of  the  American  Constitution. 

The  result  of  that  debate  and  the  action  of  Congress  was  not  to  confer  the 
power  by  legislative  enactment,  but  to  declare  it  the  constitutional  power  of  the 
President.  Chancellor  Kent,  Justice  Story,  Rawle,  Webster,  all  the  leading 
statesmen  down  to  the  present  time,  concur  in  the  opinion  that  the  first  Congress 
did  so  decide  this  question. 

Twenty  administrations  have  exercised  it  without  doubt,  and  without  chal- 
lenging its  correctness. 

Thirty-eight  Congresses  have  concurred  in  sanctioning  the  doctrine. 

The  concurrent  decisions  of  the  Supreme  Court  for  eighty  years  have  main- 
tained the  same. 

The  uniform  decisions  of  the  Attorneys  General  have  sanctioned  the  same. 

The  elder  Adams,  whilst  President  of  the  United  States,  exercised  the  power 
by  removing  Timothy  Pickering  from  the  office  of  Secretary  of  State,  and  that 
during  the  session  of  the  Senate.  In  this  connection  I  desire  to  say  that  if  the 
President  has  the  right  of  removal,  it  makes  no  difference  whether  the  Senate  is 
in  session  or  not.  This  act,  although  done  in  the  presence  of  the  Senate,  was 
not  and  has  not  been  called  in  question.  Here  i3  the  decided  official  opinion  of 
Mr.  Adams,  under  his  solemn  oath  of  office,  and  that,  too,  during  the  session  of 
the  Senate: 

Philadelphia,  May  12,  1800. 

Sir  :  Divers  causes  and  considerations  essential  to  the  administration  of  the  government, 
in  my  judgment,  requiring  a  change  in  the  Department  of  State,  you  are  hereby  discharged 
from  any  further  service  as  Secretary  of  State. 

JOHN  ADAMS, 
President  of  the  United  States. 

This  power  has  been  frequently  exercised  by  Presidents  subsequent  to  Mr. 
Adams  and  during  the  session  of  the  Senate. 

General  Jackson  exercised  the  power  of  removal,  and  his  conduct  has  been 
indorsed  by  the  American  people.  It  is  vain  to  quote  authority  for  the  position. 
The  correctness  of  the  decision  has  long  been  established  by  the  practice  of  the 
government  and  the  approval  of  every  tribunal  before  which  it  has  ever  come. 

It  is  now  maintained  that  the  Senate  must  concur  in  the  act  of  removal. 

There  is  no  specific  mode  of  removal  pointed  out  by  the  Constitution,  but  by 
impeachment,  in  which  the  Senate  has  any  place  assigned  by  that  instrument, 
but  it  is  not  supposed  by  any  statesman  that  all  removals  must  be  by  impeach- 
ment. The  government  could  not  readily  be  administered  by  such  a  rule.  It 
would  produce  not  only  delay  and  loss  to  the  government,  hut  trials  would 
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become  mere  partisan  cenflicts  and  end  in  the  overthrow  of  all  sense  of  justice 
and  right  in  the  Senate.  There  is  no  party  impenetrable  to  the  seductions  of 
power.  However  much  of  integrity  they  may  possess  in  their  origin,  they  will 
in  time  run  upon  the  common  rock  on  which  all  political  parties  in  a  republic 
must  sooner  or  later  be  wrecked.  "  To  the  victors  belong  the  spoils,"  soon 
becomes  not  only  the  maxim  but  the  spirit  which  rules  even  senates  when  they 
are  subjected  to  the  making  and  unmaking  offices.  Political  partisans  will  find 
ample  opportunity  to  dodge  from  their  personal  responsibilities  by  distributing 
the  guilt  among  the  number,  trusting  that  the  people  will  only  award  to  each 
the  share  to  which  he  is  entitled  from  a  fair  division  among  the  whole  number. 
Thus  it  will  ever  be  found  that  the  greatest  number  will  in  times  of  high  party 
feeling  yield  to  the  pressure  of  the  political  demand  where  the  opportunity  of 
quieting  any  compunctions  of  conscience  is  so  easily  found.  Wisely,  then,  did 
our  fathers  consider  when  they  decided  not  to  connect  the  Senate  with  the  power 
of  removal. 

The  Constitution  gives  the  Senate  an  advisory  power  in  appointments,  but 
gives  no  such  power  in  removals.  It  is  a  most  dangerous  step  to  wrest  by  con- 
struction such  a  power.  In  all  cases,  as  I  have  already  set  forth,  where  the  exec- 
utive power  is  limited  by  the  Senate,  it  should  be  construed  strictly  against  the 
Senate.  To  infer  a  new  and  different  power  from  a  grant  to  advise  and  consent 
in  cases  of  appointment,  is  an  unwarranted  and  dangerous  abuse  of  construction. 
The  power  to  remove  is  by  no  means  a  consequence  of  the  power  to  appoint. 
Both  are  executive  powers,  and  the  reason  that  the  appointing  power  is  specifi- 
cally pointed  out  was  that  it  was  necessary  to  express  in  the  Constitution  in 
direct  terms  the  action  the  Senate  should  take  in  cases  of  appointment.  With- 
out such  a  clause  the  Senate  could  have  claimed  no  such  power.  As  the  framers 
of  the  Constitution  intended  that  the  Senate  should  have  no  such  advisory  power 
in  removals,  they  put  no  word  in  that  instrument  that  could  give  them  any  such 
control  over  that  subject.  The  action  of  the  first  Congress  is  to  my  mind  con- 
clusive on  this  point,  as  they  decided  that  the  power  was  an  executive  power, 
and  therefore  one  in  which  the  Senate  had  no  right  to  participate.  This  is  suf- 
ficient, if  indeed  any  other  authority  than  the  utter  silence  of  the  Constitution  on 
this  point  were  demanded. 

As  Mr.  Stanton  is  not  protected  by  the  civil-tenure  act,  his  case  is  fairly  under 
the  power  of  the  Executive,  and  he  was  removable  at  the  pleasure  of  the  Presi- 
dent. The  President  committed  no  violation  of  the  Constitution  in  issuing  an 
order  for  his  removal.  I  could  never  consent  to  impeach  a  President  and  con- 
vict him  of  a  high  misdemeanor  for  the  exercise  of  a  power  sanctioned  by  the 
decisions  and  practice  of  80  years  of  the  government.  Such  a  decision  could 
not  fail  to  convict  the  Senate,  in  the  judgment  of  posterity,  of  gross  injustice  and 
disregard  of  their  solemn  oaths. 

I  come  now  to  consider  the  charge  in  the  second  article.  This  sets  forth  the 
fact  that  President  Johnson  did,  on  the  21st  day  of  February,  issue  and  deliver 
a  letter  of  authority  to  Lorenzo  Thomas  with  intent  to  violate  the  act  of  the  2d 
of  March,  1867,  and  the  Constitution  of  the  United  States. 

The  sixth  section  provides  that  the  issuing  of  any  commission  contrary  to  the 
provisions  of  this  act  shall  be  a  high  misdemeanor. 

The  fifth  section  enacts  that  the  President  shall  have  power  to  fill  all  vacan- 
cies which  may  happen  during  the  recess  of  the  Senate,  by  reason  of  death  or 
resignation,  by  granting  commissions  which  shall  expire  at  the  end  of  their  next 
session  thereafter.  "And  if  no  appointment,  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  be  made  to  such  office  so  vacant  or  temporarily  filled,  as 
aforesaid,  during  such  next  session  of  the  Senate,  such  office  shall  remain  in 
abeyance,  without  any  salary  fees  or  emoluments  attached  thereto,  until  the  same 
shall  be  filled  by  appointment  thereto  by  and  with  the  advice  and  consent  of 
the  Senate,  and  during  such  time  all  the  powers  and  duties  belonging  to  such 
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office  shall  be  exercised  by  such  other  officer  as  may  by  law  exercise  such 
powers  and  duties  in  case  of  a  vacancy  in  such  office." 

It  will  be  seen  here  at  once  that  this  act  provides  for  two  classes  of  vacancies — 
those  occasioned  by  death  or  resignation,  that  happen  during  the  recess  of  the 
Senate.  And  it  will  readily  be  admitted  that  the  section  should  be  followed  if 
it  be  constitutional.  The  President  is  bound  to  conform  to  it  in  the  two  speci- 
fied cases.  It  will  be  as  readily  conceded  that  if  vacancies  of  a  different  class 
take  place,  he  is  not  bound  to  consider  a  statute  that  makes  no  provision  for  them, 
but  must  conform  to  other  statutes  making  provisions  for  the  filling  of  vacancies 
such  as  may  actually  be. 

In  the  early  legislation,  in  the  very  act  providing  for  a  Secretary  of  War,  it 
is  provided  that  the  chief  clerk,  "  who,  whenever  said  principal  officer  shall 
be  removed  by  the  President  of  the  United  States,  or  in  any  other  case  of 
vacancy,  shall,  during  such  vacancy,  have  the  charge  and  custody  of  all  records, 
books,  and  papers  appertaining  to  the  said  department."  This  act  was  super- 
seded by  the  act  of  1792,  which  did  not  meet  all  the  demands,  as  it  applied  to 
the  State,  Treasury,  and  War  Departments  alone,  and  did  not  embrace  all  classes 
of  vacancies  and  inabilities.  To  meet  the  wants  of  the  government  in  the  year 
1795  the  following  act  was  passed  to  provide  for  all  cases  of  vacancy  that 
might  occur  in  either  of  the  three  departments  then  organized.  (1  Statutes  at 
Large,  page  415.) 

That  in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treasury,  or 
of  the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  depart- 
ments, whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties 
of  their  said  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  per- 
form the  duties  of  the  said  respective  offices  until  a  successor  be  appointed  or  such  vacancies 
be  filled :  Provided,  That  no  one  vacancy  shall  be  supplied,  in  manner  aforesaid,  for  a  longer 
term  than  six  months. 

This  legislation  lasted,  notwithstanding  four  new  departments  had  been 
created,  until  1863,  when  a  vacancy  occurring  in  the  Post  Office  Department 
not  provided  for  by  any  former  law,  Mr.  Lincoln  then,  without  any  law  what- 
ever, designated  St.  John  B.  L.  Skinner  to  discharge  the  duties  of  the  office. 
The  subject  was  then  brought,  by  a  message  of  Mr.  Lincoln,  to  the  attention 
of  Congress,  and  the  law  of  1863,  extending  the  act  of  1792  to  all  the  depart- 
ments, found  in  12  Statutes  at  Large,  pp.  65-66,#  was  passed, providing  as  follows: 

That  in  case  of  the  death,  resignation,  absence  from  the  seat  of  government,  or  sickness 
of  the  head  of  any  executive  department  of  the  government,  or  of  any  officer  of  either  of  the 
said  departments  whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  per- 
form the  duties  of  their  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United 
States,  in  case  he  shall  think  it  necessary,  to  authorize  the  head  of  any  other  executive 
department,  or  other  officer  in  either  of  said  departments,  whose  appointment  is  vested  in  the 
President,  at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  suc- 
cessor be  appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease :  Provided, 
That  no  one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term  than  s.x 
months. 

Which  provided  for  all  the  departments,  embracing  one  case  of  vacancy  more 
than  the  act  of  1792.  Let  us  now  examine  the  subject-matter  of  the  acts  of 
1795,  1863  and  1867. 

The  law  of  1795  provides  for  filling  any  vacancy  occurring  at  any  time  in  the 
office  of  Secretary  of  State,  Secretary  of  the  Treasury,  and  tho  Secretary  of 
the  Department  of  War,  or  any  officer  of  either  of  said  departments  whose 
appointment  is  not  in  the  head  thereof. 

The  act  of  1863  provides  : 

That  in  case  of  the  death,  resignation,  absence  from  the  seat  of  government,  or  sickness 
of  the  head  of  any  executive  department  of  the  government,  or  any  officer  of  either  of  the 
said  departments  whose  appointment  is  not  in  the  head  thereof. 
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The  law  of  1867  provides  that  the  President  shall  have  power  to  fill  all 
vacancies  which  may  happen  during  the  recess  of  the  Senate,  by  reason  of 
death  or  resignation  only.  It  will  be  seen  here  that  for  any  vacancy  in  the 
office  of  Secretary  of  either  of  the  Departments  of  State,  War  or  Treasury,  &c, 
the  President  could  make  an  ad  interim  appointment,  or  give  a  letter  of 
authority,  or  designate  by  such  letter  any  person  to  discharge  the  duties,  under 
the  law  of  1795.  The  law  of  1863  does  not  embrace  so  many  classes  of 
vacancies :  "  death,  resignation,"  two  vacancies,  "  absence  from  the  seat  of 
government,  or  sickness,"  two  inabilities  ;  but  it  extends  to  seven  departments, 
whilst  the  law  of  1795  extends  to  three  departments  only. 

The  law  of  1867  embraces  two  classes  of  vacancies,  "  death  or  resignation," 
and  that  in  the  recess  of  the  Senate,  but  extends  to  all  departments.  By  the 
law  of  1867,  if  an  inability  should  occur  from  sickness,  it  could  not  be  supplied. 
It  makes  no  provision  for  any  such  a  case ;  or,  if  it  should  occur  from  absence, 
no  provision  is  made  for  it.  It  makes  no  provision  for  expiration  of  office  or 
for  removals  from  office  for  any  cause,  or  if  they  should  occur  at  any  other 
time  than  during  recess.  The  law  of  1863  makes  no  provision  for  filling  vacan- 
cies by  designation,  by  ad  interim,  or  by  letter  of  authority,  which  happen  from 
expiration  of  term  of  office  or  from  removal.  It  will  thus  be  seen  that  when  a 
case  of  vacancy  should  occur  from  expiration  of  term  of  office  or  from  removal 
in  either  the  Departments  of  War,  State,  or  Treasury,  the  President  would  be 
compelled  to  resort  to  the  law  of  1795  for  authority  to  fill  it.  In  either  of  the 
other  four  departments  he  would  have  no  power  to  fill  any  vacancy  from 
removal  or  from  expiration  of  term  of  service  by  any  existing  law.  These 
cases  are  yet  to  be  provided  for. 

It  is  manifest  that  neither  one  of  these  statutes  entirely  repeals  the  other. 
There  is  no  repealing  clause,  and  if  there  is  a  repeal,  it  must  be  by  implication. 
This  can  only  take  place  when  the  laws  or  any  part  of  them  cannot  stand 
together.  It  is  a  rule  of  law  that  repeals  by  implication  are  condemned,  unless 
the  repugnancy  between  the  statutes  is  clear.  It  will  be  observed  that  the 
subject-matter  of  the  law  of  1795  is  vacancies  however  created,  that  of  1863 
vacancies  created  by  death  or  resignation  and  inabilities  caused  by  absence  or 
sickness,  that  of  1867  vacancies  by  death  or  resignation  and  that  during  the 
recess  of  the  Senate.  There  is  no  repugnancy  in  these  statutes.  They  can 
stand  together,  are  necessary  (except  the  law  of  1867)  to  administer  the  govern- 
ment, and  they  must  be  held  in  full  force  and  effect  so  far  as  the  one  does  not 
conflict  with  the  other ;  and  whilst  one — the  law  of  1795 — embraces  every 
known  vacancy  and  inability,  1863  two  vacancies  and  two  inabilities,  and  that 
of  1867  two  vacancies  that  happen  during  recess,  there  can  be  no  reasonable 
doubt  that  the  President  was  in  the  discharge  of  his  duty  in  executing  these 
several  acts  whenever  an  occasion  should  occur  in  his  judgment  for  the  exercise 
of  such  a  discretion.  That  an  occasion  did  arise,  and  a  proper  one,  for  the 
exercise  of  such  a  discretion  as  he  undoubtedly  has,  we  shall  endeavor  to  show. 

Let  us  assume  that  the  order  for  the  removal  of  Mr.  Stanton  operated  a 
removal.  There  was  then  a  vacancy  in  the  War  Department  of  the  office  of 
Secretary.  That  vacancy  could  be  supplied  for  the  time  being  by  the  authority 
conferred  by  the  act  of  1795  upon  the  President.  He  did,  by  virtue  of  that 
authority,  designate  Lorenzo  Thomas  to  take  charge  of  the  War  Office  until  a 
regular  nomination  could  be  forwarded  to  the  Senate,  which  was  made  out  the 
next  day  and  sent  to  the  Senate,  which,  not  being  in  session,  did  not  receive  it 
until  Monday  the  24th  day  of  February,  three  days,  including  Sunday,  after 
the  order  for  removal.  Upon  no  reasonable  hypothesis  could  it  violate  the  law 
of  1867.  It  was  to  supply  a  vacancy  not  known  to  the  law  of  1867,  and  no 
violation  of  it. 

In  section  eight  of  the  act  of  1867,  it  is  enacted  "  that  whenever  the  Presi 
dent  shall.,  without  the  advice  and  consent  of  the   Senate,  designate,  authorize, 
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or  employ  any  person  to  perform  the  duties  of  any  office,  he  shall  forthwith 
notify  the  Secretary  of  the  Treasury."  Thus  clearly  showing  that  the  Presi- 
dent was  authorized  and  expected  to  make  such  designation  and  provision  for 
the  proper  exercise  of  the  authority  he  possessed.  It  provides  for  the  very 
class  of  designations  under  consideration,  and  shows  conclusively  the  intention 
of  the  legislature  was  not  to  forhid  the  exercise  of  a  power  so  salutary  and  neces- 
sary for  the  administration  of  the  government. 

j  If  then  Mr.  Stanton  had  been  removed,  or  if  the  President  so  construed  his 
order,  he  had  a  clear  right  to  designate  Lorenzo  Thomas,  by  letter  or  order,  to 
take  charge  of  the  office,  to  preserve  the  papers  and  other  property  until  a  suc- 
cessor to  Mr.  Stanton  could  be  nominated  and  confirmed. 

Under  these  circumstances  I  cannot  vote  to  convict  Andrew  Johnson  of  a 
high  misdemeanor.  To  do  so  would  be  a  spectacle  which  neither  God  nor  good 
men  could  approve,  and  which  would  be  certain  to  meet  the  just  condemnation 
of  posterity. 

If  he  had  not  the  clear  statute  right,  if  upon  a  decision  by  the  Supreme 
Court  it  should  prove  not  to  be  the  construction  of  the  statute  of  1867, 1  still 
could  not  vote  him  guilty  of  a  high  misdemeanor,  for  an  exercise  of  a  discretion 
which  I  believe  he  has  under  the  Constitution,  and  for  the  violation  of  a  statute 
of  doubtful  construction  and  still  more  doubtful  propriety,  without  any  evidence 
of  criminal  intent. 

I  come  now  to  the  charge  that  he  violated  the  Constitution,  and  intentionally 
violated  it,  in  the  letter  of  authority  or  of  designation  to  Lorenzo  Thomas. 

If  a  vacancy  existed,  or  if  the  President  believed  that  in  contemplation  of 
law  a  vacancy  existed  in  the  office  of  Secretary  of  War,  the  President  had,  by 
virtue  of  the  authority  granted  to  him  as  the  Executive  of  the  nation,  the  con- 
stitutional right  to  make  such  a  designation.  It  was  not  only  a  right,  but  a 
duty  to  make  this  temporary  designation.  It  was  no  appointment,  for  an  appoint- 
ment requires  a  nomination,  then  confirmation  by  the  Senate,  then  the  signing  of 
a  commission. 

The  act  of  designating  an  officer  to  fill  a  vacancy  or  supply  temporarily  an 
inability  is  in  no  sense  an  appointment.  The  legislature  in  the  Congress  of 
1789,  1792,  1795,  1863,  and  again  in  the  act  of  March  2,  1867,  has  recognized 
the  importance  of  the  exercise  of  this  power  of  the  Executive,  and  has,  in  the 
aforesaid  acts,  made  provisions  for  its  exercise,  and  set  forth  the  contingencies 
under  which  it  shall  be.  The  case  of  Lorenzo  Thomas  is  one  that  falls  under 
the  act  of  1795,  which  has  been  held  constitutional  by  all. 

The  fact  that  the  Senate  was  in  session  does  not  change  the  case.  An  ad 
interim  is  only  for  a  temporary  purpose,  and  is  designed  to  be  made  at  any  time 
that  the  occasion  requires,  whether  in  session  or  out  of  session,  and  has  been 
so  exercised  by  all  of  our  Executives  since  the  passage  of  the  act  of  1792. 

There  was  no  violation  of  the  Constitution  in  this  act  of  the  President,  and 
no  misdemeanor.  The  practice  of  the  government  from  its  origin  shows  not 
only  the  true  power  of  the  Executive,  but  the  construction  of  all  the  laws 
enacted  for  the  purpose  of  designating  persons  to  supply  for  short  periods  vacan- 
cies in  certain  offices. 

In  the  year  1861  Mr.  Buchanan  designated  Joseph  Holt  to  perform  the  duties 
of  the  War  Office,  in  place  of  John  B.  Floyd,  resigned,  under  the  act  of  1795. 
In  his  message  he  shows  that  no  less  than  179  instances  of  such  designations 
had  been  made  since  the  year  1829,  and  that  for  the  chief  officers  for  the  depart- 
ments. These  designations  were  made  both  during  the  session  and  in  recess, 
indiscriminately.    Mr.  Buchanan  says  of  this  power,  and  says  correctly  : 

It  must  be  allowed  that  the  precedents,  so  numerous  and  so  long  continued,  are  entitled 
to  great  respect,  since  we  can  scarcely  suppose  that  the  wise  and  eminent  men  by  w]jom  they 
were  made  could  have  been  mistaken  on  a  point  which  was  brought  to  their  attention  so 
often.  Still  less  can  it  be  supposed  that  any  of  them  wilfully  violated  the  law  or  the  Con- 
stitution. 
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Tbe  lawfulness  of  the  practice  rests  upon  the  exigencies  of  the  public  service,  which  require 
that  the  movements  of  the  government  shall  not  be  arrested  by  an  accidental  vacancy  in  one 
of  the  departments ;  upon  an  act  of  Congress  expressly  and  plainly  giving  and  regulating 
the  power,  and  upon  long  and  uninterrupted  usage  of  the  Executive,  which  has  never  been 
challenged  as  illegal  by  Congress. 

This  answers  the  inquiry  of  the  Senate  so  far*as  it  is  necessary  to  show  "  how  and  by  whom 
the  duties  of  said  office  are  now  discharged."  Nor  is  it  necessary  to  explain  further  than- 
I  have  done  "how,  when,  and  by  what  authority"  the  provisional  appointment  has  been 
made.  But  the  resolution  makes  the  additional  inquiry,  "  why  the  fact  of  said  appointment 
has  not  been  communicated  to  the  Senate." 

$ '  I  take  it  for  granted  that  the  Senate  did  not  mean  to  call  for  the  reasons  upon  which  I  acted 
in  performing  an  executive  duty,  nor  to  demand  an  account  of  the  motives  which  governed 
me  in  the  act  which  the  law  and  the  Constitution  left  at  my  own  discretion. 

I  come  now  to  tbe  third  article,  which  charges,  first,  that  the  President 
appointed  Lorenzo  Thomas  to  be  Secretary  for  the  Department  of  War  ad  inte- 
rim ;  that  it  was  done  without  the  advice  and  consent  of  the  Senate ;  that  there 
was  no  vacancy  having  happened  in  the  office  of  Secretary  of  War  during  a 
recess  of  the  Senate;  that  no  vacancy  existed  at  the  time  of  the  appointment; 
that  in  so  doing  he  committed  a  high  misdemeanor  in  violating  the  Constitution. 
The  difficulty  in  this  charge  is  manifest.  The  President  did  not  appoint  Lorenzo 
Thomas.  To  appoint  consists  of  three  distinct  acts  of  the  Executive :  first, 
the  nomination,  his  sole  voluntary  act;  second,  the  appointment  by  and  with  the 
advtVo  and  consent  of  the  Senate  ;  third,  the  signing  and  delivering  of  the  com- 
mission. The  act  of  the  President  was,  therefore,  not  an  appointment,  but  a 
mere  designation  by  letter,  as  is  shown  in  the  article. 

The  second  consideration  is  that  a  designation  ad  interim  does  not  require  the 
consent  of  the  Senate,  and  never  has  been  asked  by  any  President. 

It  is  alleged  that  no  vacancy  happened  during  the  recess  of  the  Senate. 
That  is  a  matter  of  indifference,  as  the  ad  interim  designation  is  intended  for  a 
temporary  vacancy  whenever  it  may  happen  or  whenever  the  Executive  may  in 
contemplation  of  law  believe  it  does  exist.  It  has  never  been  confined  to  any 
time  by  the  practice  of  the  government,  but  may  be  made  either  in  session  or 
during  recess  when  the  purpose  of  the  President  is  to  administer  the  government 
and  not  to  usurp  power  for  wicked  ends.  It  is  alleged  again  that  there  was  no 
vacancy.  Then  there  was  no  removal  of  Mr.  Stanton ;  and  if  no  removal  of  Mr. 
Stanton,  there  could  have  been  no  violation  of  the  act  of  March  2,  1867,  and 
all  the  articles  based  on  the  removal  must  fail,  and  the  charge  in  question  must 
fail.  The  act  is  alleged  to  have  been  a  violation  of  the  Constitution,  and  there- 
fore a  high  misdemeanor.  I  cannot  understand  how  an  ad  interim  designation 
could  have  been  any  violation  of  the  Constitution.  The  practice  of  the  govern- 
ment as  well  as  the  laws  of  Congress  from  1795  down  to  this  time  gave  ample 
authority  for  the  course  pursued  by  the  President.  This  has  already  been  shown 
and  needs  no  further  consideration. 

I  come  now  to  the  articles  known  as  the  conspiracy  articles.  These  are  four 
in  number.  The  fourth  and  sixth  charge  high  crimes.  They  are  based  on  the 
act  of  July  31, 1861,  entitled  "An  act  to  define  and  punish  certain  conspiracies. " 
The  fifth  and  seventh  charge  conspiracy,  but  are  founded  on  the  violation  of  no 
law. 

There  is  no  conspiracy  proved.  There  is  no  proof  of  any  unlawful  purpose, 
unless  it  may  be  considered  as  an  unlawful  purpose  in  the  President  of  the 
United  States  to  exercise  authority  confided  to  him  by  the  Constitution  and  law3 
to  remove  a  contumacious  officer  and  to  designate  another  officer  to  take  charge 
of  the  office  until  a  new  nomination  could  be  made;  or,  failing  in  this,  to  bring 
before  the  Supreme  Court  for  its  adjudication  a  law  that  invaded  the  functions 
of  his  office  if  so  construed  as  not  to  allow  him  to  remove  Mr.  Stanton.  The 
whole  testimony  in  this  case  tending  to  throw  any  light  on  the  conspiracy  proved 
that  the  President  was  endeavoring  to  maintain  by  peaceful  and  lawful  remedies 
the  integrity  of  the  constitutional  functions  of  his  office. 
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The  conduct  of  the  Secretary  of  War  towards  General  Thomas,  and  the  dis- 
position of  his  case  by  the  judge  of  the  court  of  the  District  of  Columbia,  show 
that  neither  of  those  parties  placed  any  confidence  in  such  a  charge  or  attributed 
any  criminality  to  Lorenzo  Thomas.  If  any  confidence  in  this  charge  had  ever 
existed  in  the  minds  of  either  the  Secretary  of  War  or  the  judge  of  the  District 
court,  the  case  of  Lorenzo  Thomas  would  never  have  been  disposed  of  as  it  was. 
The  only  reasonable  conclusion  is  that  the  judge  regarded  such  a  charge  as 
groundless,  and  also  a  charge  for  the  violation  of  the  sixth  section  of  the  civil- 
tenure  bill. 

The  ninth  is  the  Emory  article,  which  not  only  is  not  sustained  by  the  proof, 
but  actually  disproved  by  the  witness  himself,  General  Emory.  This  article 
belongs  properly  to  the  tenth  and  eleventh,  and  involves  the  freedom  of  speech. 
The  effort  to  convict  the  President  on  such  a  charge,  by  such  proof,  is  one  of 
serious  moment  to  every  free  man  in  the  nation.  It  must  in  time  be  regarded 
as  a  dangerous  invasion  of  a  personal  and  constitutional  right.  In  my  judgment 
it  will  not  fail  to  meet  such  a  verdict  from  the  American  people,  as  well  as  from 
all  enlightened  nations.  The  President,  acting  under  the  advice  of  his  Secre- 
tary of  the  Navy,  inquired  of  General  Emory  concerning  certain  movements  of 
troops  that  he  had  learned  had  taken  place.  General  Emory  gave  him  the  informa- 
tion, which  was  received  without  comment.  General  Emory  then  brought  before 
the  President  the  subject  of  a  certain  order,  which  they  discussed ;  the  one 
doubting  its  constitutionality,  and  the  other  maintaining  its  authority  as  sanc- 
tioned by  the  advice  of  excellent  counsel.  This  was  all  of  it.  The  proof  shows 
neither  criminal  conduct  nor  criminal  purpose,  but  that  the  President  was  making 
an  inquiry  of  an  officer  of  the  army  on  a  subject  not  only  his  right  but  his  duty 
to  understand.  He  made  a  proper  inquiry  of  the  proper  person  and  under  proper 
circumstances. 

The  tenth  article  is  one  of  a  character  differing  much  from  any  of  those  yet 
considered .  It  is  one  of  those  which  alleges  the  violation  of  no  law,  but  involves 
the  propriety  or  impropriety  of  a  certain  style  of  speech.  It  is  an  article  much 
better  suited  for  the  press  than  for  the  grave  deliberation  of  the  highest  tribunal 
of  justice  in  the  land.  It  is  placed  before  the  court  not  for  the  purpose  of  criti- 
cism, but  for  the  purpose  of  convicting  the  Chief  Magistrate  of  the  nation  of  a 
high  misdemeanor,  and  depriving  him  of  his  office.  It  is  not  for  the  court  to 
condemn  these  speeches  as  in  bad  taste,  but  to  consider  their  criminality.  The 
charge  consists  of  three  specifications,  which  set  forth  certain  extracts  from 
alleged  speeches.  The  allegation  is  that  Andrew  Johnson  did,  on  the  18th  of 
August,  1866,  and  on  divers  days  and  times,  make  and  deliver  in  a  loud  voice 
certain  intemperate,  inflammatory,  and  scandalous  harangues,  by  which  he 
attempted  to  bring  into  disgrace,  ridicule,  hatred,  and  contempt  and  reproach, 
and  destroy  the  respect  of  all  the  good  people  of  the  United  States,  and  to  excite 
the  odium  of  the  good  people  of  the  United  States  against  Congress. 

The  first  specification  sets  forth  a  passage  from  a  speech  of  the  President 
made  at  Washington,  in  the  Executive  Mansion,  on  the  18th-  day  of  August, 
1866,  many  parts  of  which  are  in  bad  taste,  but  nothing  in  it  that  is  not  guar- 
anteed to  him  and  every  other  citizen  of  this  land  to  say. 

The  second  specification  is  from  a  speech  made  at  Cleveland,  Ohio,  on  the  3d 
of  September,  1866.  The  third  is  from  a  speech  made  in  St.  Louis,  September 
8,  1866.  All  these  speeches  contain  passages  condemned  by  the  good  taste  and 
good  judgment  of  all  wise  and  prudent  men.  But  it  is  not  for  any  body  of  men 
to  say  that  no  speeches  shall  be  made  unless  the  sentiment  corresponds  with 
their  sense  of  propriety  and  unless  the  style  corresponds  with  their  standard  of 
elegance  and  refinement. 

I  would  not  pretend  to  say,  nor  do  I  know,  how  far  a  speech  might  go  to  be 
considered  a  high  misdemeanor ;  in  no  case  certainly  unless  it  was  made  to 
another  for  the  purpose  of  inducing  him  to  commit  a  misdemeanor,  which  was 
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committed  in  pursuance  thereof.  I  am  not  aware  of  any  rule  of  law  or  of  any 
decisions  of  a  judicial  tribunal  that  lays  down  rules  for  abridging  the  exercise 
of  the  liberty  of  speech.  Any  citizen  may  praise  or  condemn  the  acts  of  Con- 
gress at  pleasure,  and  should  always  preserve  not  only  his  own  self-respect,  but 
a  proper  decency  of  speech  for  Congra6S.  If  he  does  not  choose  to  make  a 
selection  of  elegant  terms,  can  he  be  made  to  talk  in  a  more  approved  style  ? 
This  was  once  attempted  by  Congress  in  the  enactment  of  the  sedition  law  for 
two  years.  The  American  people  pronounced  their  judgment  upon  that  law 
and  upon  that  Congress.  Perhaps  no  measure  ever  met  with  a  more  signal  con-' 
demnation. 

However  much  I  may  condemn  the  style  and  tone  of  these  speeches,  I  can- 
not see  that  Mr.  Johnson  did  more  than  exercise  that  liberty  of  speech  guaran- 
teed to  him  by  the  Constitution  and  laws  of  the  country. 

It  is  very  manifest  that  if  he  intended  to  bring  Congress  into  disgrace  he 
failed  in  his  purpose,  and  ended  by  placing  himself  in  that  most  unfortunate 
position,  as  the  article  in  the  end  alleges. 

To  violate  law  and  justice  merely  to  establish  a  standard  of  taste  by  a  sena- 
torial decision  for  the  gratification  of  any  body  of  men,  however  cultivated  and 
refined,  would  be  a  reproach  to  American  liberty  and  justice.  It  could  not  fail 
to  bring  upon  all  who  should  participate  in  such  an  act  the  righteous  retribution 
of  a  just  and  discriminating  posterity.  The  correction  for  such  improper  and 
reprehensible  language  is  the  good  taste  of  the  people. 

I  come  now  to  the  eleventh  and  the  final  article  in  this  list  of  charges.  To  it  I 
have  brought  much  labor  and  study  in  the  hope  of  understanding  this  remark- 
able production. 

The  allegation  appears  to  be  this :  that  Andrew  Johnson  did,  on  the  18th 
of  August,  in  the  city  of  Washington,  by  public  speech  declare  and  affirm  in 
substance  that  the  39th  Congress  was  not  a  Congress  of  the  United  States, 
authorized  by  the  Constitution  of  the  United  States  to  exercise  legislative  power, 
and  in  pursuance  of  such  declaration  did  the  following  alleged  things : 

That  he  did  unlawfully  attempt  to  prevent  the  execution  of  "  An  act  regu- 
lating the  tenure  of  certain  civil  offices  by  unlawfully  devising  and  contriving 
and  attempting  to  devise  and  contrive  means  by  which  he  should  prevent 
Edwin  M.  Stanton  from  forthwith  resuming  the  office  of  Secretary  for  the 
Department  of  War."  And  also  by  further  "  unlawfully  devising  and  contriv- 
ing and  attempting  to  devise  and  contrive  means  to  prevent  the  execution  of 
the  act  of  June  30,  1868."  One  also  to  prevent  the  execution  of  the  "  act  for 
the  more  efficient  government  of  the  rebel  States."  To  bring  this  into  a  more 
simple  form  I  will  express  it  in  brief:  that  Andrew  Johnson  did  declare  that 
the  39th  Congress  was  not  a  Congress  having  legislative  power;  and  in  pursu- 
ance thereof,  he,  by  devising  and  contriving,  and  attempting  to  devise  and  con- 
trive means,  attempted  to  prevent  the  execution  of  certain  laws. 

Here  a  certain  declaration  of  Mr.  Johnson  is  set  forth  which  has  not  been 
proved,  viz :  that  the  39th  Congress  was  not  a  Congress  with  legislative  power. 
But  admit  that  he  did  so  state ;  then  a  consequence  of  that  declaration  is  asserted : 
that  he  attempted  to  prevent  the  execution  of  certain  laws  by  devising  and  con- 
triving and  attempting  to  devise  and  contrive  means. 

It  will  be  here  observed  that  no  conspiracy  is  charged;  that  no  other  parties 
are  connected  with  him,  but  that  he,  by  devising  and  contriving  and  attempt- 
ing to  devise  and  contrive  means  to  prevent  the  execution  of  certain  laws,  com- 
mitted a  misdemeanor.  Admitting  that  an  attempt  to  commit  a  misdemeanor 
is  a  misdemeanor,  the  devising  and  contriving  and  attempting  to  devise  and  con- 
trive an  attempt  to  commit  a  misdemeanor  can  scarcely  be  so  regarded  by  any 
tribunal  other  than  an  inquisition,  as  a  crime ;  that  he  by  devising  and  contriv- 
ing and  attempting  to  devise  and  contrive  an  attempt  can  in  no  sense  be  regarded 
as  either  a  crime  or  a  misdemeanor.     This  view  is  an  admission  of  the  truth  of 
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the  charge  without  a  question  of  proof.  If  the  several  allegations  are  examined 
and  so  construed  as  to  admit  of  any  reasonable  meaning,  they  will  be  found 
unsupported  in  fact  and  in  law.  Suppose  that  the  article  did  intend  to  charge 
the  President  with  having  attempted  to  prevent  the  execution  of  the  civil-tenure 
act,  instead  of  devising  and  contriving  and  attempting  to  devise  and  contrive 
means  to  prevent  the  execution  of  said  act,  how  does  it  stand  1 

The  proof  is  that  the  President  desired  to  bring  before  the  Supreme  Court, 
for  its  decision,  a  law  that  he  believed  invaded  a  function  of  the  office  of  the 
Executive.  This  he  had  a  clear  right  to  do.  To  that  tribunal  the  question 
should  have  been  sent,  and  its  decision  would  have  commanded  the  respect  of 
all  the  people  and  all  the  departments  of  the  government. 

The  correspondence  between  General  Grant  and  the  President,  and  the  testi- 
mony of  General  Sherman,  clearly  establish  the  purpose  of  the  President  to  test 
the  constitutionality  of  the  "act  limiting  the  tenure  of  certain  civil  offices." 
This  was  in  my  judgment  not  only  his  right  but  his  duty  to  do  in  a  lawful  and 
peaceful  manner,  and  there  is  no  proof  that  anything  else  was  either  intended  or 
attempted.  The  allegation  that  he  attempted  to  prevent  the  execution  of  the 
army  appropriation  has  no  proof  in  its  support.  The  last  allegation  that  he 
attempted  to  prevent  the  execution  of  the  act  for  the  more  efficient  government 
of  the  rebel  States  has  no  proof  to  support  it,  nor  was  any  offered  except  a 
telegram  to  Governor  Parsons,  of  Alabama,  relative  to  the  action  of  the  Ala- 
bama legislature  on  the  constitutional  amendment,  and  that  the  January  pre- 
ceding at  least  two  months  the  passage  of  the  act  in  question. 

I  will  now  recall  one  position  assumed  on  this  trial :  that  this  court  could 
not  take  into  consideration  the  constitutionality  or  unconstitutionality  of  a  law, 
but  is  bound  by  the  act,  and  that  the  President  is  bound  by  the  same  principle 
in  the  execution  of  the  laws.  I  cannot  but  condemn  such  a  doctrine  as  alike 
destructive  to  good  morals,  the  life  and  spirit  of  the  government,  and  the  liberty 
and  independence  of  the  citizen.  An  act  in  violation  of  the  Constitution  is  no 
law  at  all,  and  has  no  claim  to  obedience  from  either  the  citizen,  the  Executive, 
or  the  judge.  Its  resistance  must  be,  it  is  true,  made  in  a  peaceful  and  lawful 
way.  That  way  is  by  bringing  the  question  before  the  proper  tribunal  for 
adjudication.  The  doctrine  is  quite  as  abhorrent  as  the  assertion  that  the  Sen- 
ate are  a  law  unto  themselves ;  both  deserve  the  condemnation  of  a  free  people. 

I  have,  in  coming  to  my  conclusion,  been  governed  by  the  Constitution  and 
laws.  It  has  been  my  purpose  to  make  a  faithful  application  of  the  law  to  the 
acts  charged  and  the  testimony  produced. 

The  position  of  a  senator  as  a  judge  in  a  court  of  impeachment  is  one  of  per- 
sonal responsibility.  He  can  neither  shun  it  nor  escape  from  it  in  any  way,  and 
is  no  more  bound  by  the  wishes  and  purposes  of  those  outside  of  the  court  than 
is  a  juror  or  a  judge.  Any  efforts  to  bias  or  influence  his  judgment  by  threats  or 
appeals  to  his  personal  prejudices  or  party  affiliations  or  demands  are  not  less 
pernicious  to  the  ends  of  justice  than  personal  violence  or  bribery  to  accomplish 
the  same  results.  To  silence  strict  and  impartial  justice  by  the  clamor  for  politi- 
cal ends,  is  at  once  to  poison  the  moral  sentiments  of  the  nation  and  overthrow 
the  respect  of  the  people  for  the  sanctity  of  law. 

In  arriving  at  my  conclusion  I  have  been  guided  by  what  I  cannot  but  regard 
as  the  truth  by  which  my  decision  must  alone  be  controlled.  To  a  discrimi- 
nating public  and  the  just  judgment  of  posterity,  I  trust  with  confidence.  The 
slanders  of  the  partisan,  the  desertion  of  friends,  I  can  endure  if  it  shall  become 
necessary.  I  cannot  shun  the  ever-watchful  presence  of  God,  and  cannot  afford 
to  disregard  his  voice ;  nor  can  I  dare  to  become  a  fugitive  from  myself  through 
time  and  eternity.  The  interests  and  preservation  of  my  country  and  the  price- 
less boon  of  liberty  committed  to  it  are  objects  too  sacred  to  be  trusted  to  the 
passions  of  the  hour  against  the  demands  of  conscience  and  the  authority  of  law. 
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Opinion  of  Mr,  senator  Frelinghuysen. 

There  is  no  more  responsible  duty  than  that  of  trying  the  question  whether 
the  Chief  Magistrate  of  a  great  nation,  who  holds  his  office  under  the  Constitu- 
tion and  by  the  suffrages  of  the  people,  shall  be  deposed.  On  the  one  hand,  the 
result  of  the  issue  is  serious  to  the  individual  who  i3  on  trial,  reaches  to  the 
rights  of  every  citizen,  may  affect  the  maintenance  of  the  checks,  balances, 
and  even  the  stability  of  the  government.  On  the  other  hand,  to  suffer  the 
Executive  successfully  to  assert  the  right  to  adjudicate  on  the  validity  of  laws, 
claimed  to  be  inferentially,  though  not  in  terms  contrary  to  the  Constitution, 
and  to  execute  such  as  he  approves  and  violate  such  as  he  condemns,  would  be 
to  permit  the  government  to  be  destroyed.  And  since  the  issue  whether  the 
law  shall  be  obeyed  has  been  made  before  the  country  and  before  the  world,  to 
suffer  the  President  defiantly,  and  to  this  hour  persistently  to  disobey  it,  would 
be  to  surrender  the  supremacy  of  that  sovereignty  for  the  maintenance  of  which 
hundreds  of  thousands  of  loyal  hearts  have  within  the  past  few  years  ceased  to 
beat.  Walking  along  this  narrow  pathway,  with  perils  on  either  side,  one  is 
only  secure  as  he  rests  his  hand  on  the  firm  support  of  duty. 

We  are  but  the  agents  of  the  people,  authorized  to  act  for  them  only  in  accord- 
ance with  the  Constitution  and  the  laws.  If  we  fail  to  protect  the  trusts  com- 
mitted to  us,  we  are  cowards ;  if  we  exceed  our  powers  and  assume  to  exercise 
our  arbitrary  will,  we  are  usurpers.  Having  on  questions  as  to  the  admission 
of  evidence  exercised  all  the  liberality  that  was  consistent  with  principle,  and 
having  held  my  opinion,  subject  to  all  legitimate  influences,  until  the  whole 
cause  was  closed,  and  the  final  vote  about  to  be  taken,  I  am  now  prepared 
briefly  to  express  my  views. 

Senators  are  sworn  in  this  case  to  do  impartial  justice  according  to  the  Con- 
stitution and  the  laws.  The  obligation  thus  imposed  may  not  be  disregarded. 
The  Senate,  while  trying  the  President,  are  not  only  invested  with  the  func- 
tions of  a  court  and  jury,  but  also  retain  their  official  characters  as  senators 
intrusted  with  the  interests  of  the  nation.  "\Vere  this  not  so,  the  articles  of 
impeachment  might  as  well  be  tried  before  the  quarter  sessions  of  the  District 
as  before  the  Senate  of  the  United  States.  We  may  not  remove  the  President 
because  we  believe  the  welfare  of  the  nation  would  thereby  be  promoted,  if  the 
charges  against  him  are  not  proven,  but  if  those  charges  are  proven,  we  may, 
for  the  well-being  of  the  republic,  abstain  from  the  exercise  of  that  clemency 
which  in  other  judicial  proceedings  is  reposed  in  the  court  and  in  the  pardoning 
power,  but  which  in  the  matter  of  impeachment  is  involved  in  the  verdict  of  the 
Senate. 

There  are  three  questions  to  be  determined,  viz : 

1.  Has  Andrew  Johnson  violated  the  law  as  charged  ? 

2.  Does  such  violation  amount  to  what  in  the  Constitution  is  denominated  a 
high  misdemeanor  ? 

3.  Do  the  interests  of  the  country  demand  the  enforcement  of  the  penalty  for 
tihis  violation  of  law,  or  demand  the  exercise  of  clemency  ? 

There  are  eleven  articles  of  impeachment  presented  against  the  President. 
I  shall  confine  my  remarks  to  the  first  three  and  the  eleventh. 

The  first  article  charges  Andrew  Johnson  with  violating  the  "Act  regulating 
the  tenure  of  certain  civil  offices"  by  the  removal  of  Secretary  Stanton.  The 
second  and  third  articles  charge  a  violation  of  the  same  act,  by  appointment  of 
General  Thomas  as  Secretary  of  War  ad  interi?n,  and  the  eleventh  article,  as 
construed  by  the  Chief  Justice  charges  that  the  President  violated  the  same  act 
by  u  attempting  to  defeat  its  execution." 
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The  first,  second,  and  sixth  sections  of  the  act  entitled  "  An  act  regulating 
the  tenure  of  certain  civil  offices,"  are  as  follows  : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled,  That  every  person  holding  any  civil  office  to  which  he.has  been  appointed 
by  and  with  the  advice  and  consent  of  the  Seuate,  and  every  person  who  shall  hereafter  be 
appointed  to  any  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be 
entitled  to  hold  such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and 
duly  qualified,  except  as  hereiu  otherwise  provided  :  Provided,  That  the  Secretaries  of  State, 
of  the  Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the 
Attorney  General,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President 
by  whom  they  may  have  been  appointed  and  for  one  mouth  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate. 

Sec.  2.  And  be  it  further  enacted,  That  when  any  officer  appointed  as  aforesaid,  excepting  ] 
judges  of  the  United  States  courts,  shall,  during  a  recess  of  the  Senate,  be  shown,  by  evi- 
dence  satisfactory  to  the  P-resklent,  to  be  guilty  of  misconduct  in  office,  or  crime,  or  for  any 
reason  shall  become  incapable  or  legally  disqualified  to  perform  its  duties,  in  such  case,  and  [ 
in  no  other,  the  President  may  suspend  such  officer  and  designate  some  suitable  person  to 
perform  temporarily  the  duties  of  such  office  until  the  next  meeting  of  the  Senate,  and  until 
the  case  shall  be  acted  upon  by  the  Senate,  and  such  person  so  designated  shall  take  the 
oaths  and  give  the  bonds  required  by  law  to  be  taken  and  given  by  the  person  duly  appointed 
to  fill  such  office ;  and  in  such  case  it  shall  be  the  duty  of  the  President,  within  twenty  days 
after  the  first  day  of  such  next  meeting  of  the  Senate,  to  report  to  the  Senate  such  suspension, 
with  the  evidence  and  reasons  for  his  action  in  the  case,  and  the  name  of  the  person  so  des- 
ignated to  perform  the  duties  of  such  office.  And  if  the  Senate  shall  concur  in  such  sus- 
pension and  advise  and  consent  to  the  removal  of  such  officer,  they  shall  so  certify  to  the 
President,  who  may  thereupon  remove  such  officer,  and,  by  and  with  the  advice  and  consent 
of  the  Senate^  appoint  another  person  to  such  office.  But  if  the  Senate  shall  refuse  to  con- 
cur in  such  suspension,  such  officer  so  suspended  shall  forthwith  resume  the  functions  of  his 
office,  and  the  powers  of  the  person  so  performing  its  duties  in  his  stead  shall  cease,  and  the 
official  salary  and  emoluments  of  such  officer  shall,  during  such  suspension,  belong  to  the 
person  so  performing  the  duties  thereof,  and  not  to  the  officer  so  suspended :  Provided,  how- 
ever, that  the  President,  in  case  he  shall  become  satisfied  that  such  suspension  was  made  on 
insufficient  grounds,  shall  be  authorized^  at  any  time  before  reporting  such  suspension  to  the 
Senate  as  above  provided,  to  revoke  such  suspension  and  reinstate  such  officer  in  the  per- 
formance of  the  duties  of  his  office. 

Sec.  6.  And  be  it  further  enacted,  That  every  removal,  appointment,  or  employment, 
made,  had,  or  exercised,  contrary  to  the  previsions  of  this  act,  the  making,  signing,  sealing, 
countersiguing,  or  issuing  of  any  commission  or  letter  of  authority  for  or  in  respect  to  auy 
such  appointment  or  employment,  shall  be  deemed,  and  are  hereby  declared  to  be,  high  mis- 
demeanors, and  upon  trial  and  conviction  thereof  shall  he  punished  by  a  fine  not  exceeding 
ten  thousand  dollars,  or  by  imprisonment  not  exceeding  five  years,  or  both  said  punishments, 
in  the  discretion  of  the  court :  Provided,  That  the  President  shall  have  power  to  make  out  and 
deliver,  after  the  adjournment  of  the  Senate,  commissions  for  all  officers  whose  appointment 
shall  have  been  advised  and  consented  to  by  the  Senate. 

'  The  first,  second,  third,  and  eleventh  articles  of  impeachment  charge,  is 
effect,  that  Edwir,  M.  Stanton,  being  then  Secretary  of  War,  Andrew  Johnson, 
on  the  12th  of  August,  1867,  suspended  him  from  office  under  the  provisions 
ef  the  second  section  of  said  act ;  that  within  twenty  days  of  the  next  meeting 
of  the  Senate,  to  wit,  on  the  12th  of  December,  1867,  he  reported  to  the 
Senate  the  reason  for  such  suspension,  and^also  that  he  had  appointed  General 
Grant  Secretary  of  War  ad  interim.  That  on  the  13th  of  January,  1868,  the 
Senate  having  refused  to  concur  in  said  suspension  and  having  so  notified 
Andrew  Johnson,  the  said  Edwin  M.  Stanton  was  restored  to  the  functions  of 
his  said  office,  under  said  act ;  that  Andrew  Johnson  then  devised  means  to 
prevent  the  execution  of  the  said  act  by  striving  to  induce  General  Grant  to 
refuse  to  surrender  the  said  office  to  Mr.  Stanton ;  that  failing  in  this  effort,  on 
the  2tst  of  February,  1868,  he  made  the  following  orders  for  the  removal  of 
Mr.  Stantoa  and  for  the  appointment  of  General  Thomas  as  Secretary  of  War 
ad  interim  : 

Executive  Mansion, 
Washington,  D.  C,  February  21,#1868. 
Sir  :  By  virtue  of  the  power  and  authority  vested  in  me  as  President,  by  the  Constitution 
and  laws  of  the  United  States,  you  are  hereby  removed  from  office  as  Secretary  for  the 
Department  of  War,  and  your  fuactions  as  such  will  terminate  upon  receipt  of  this  com- 
munication. 
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You  will  transfer  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  General  of  the  army, 
who  has  this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  ad  interim, 
all  records,  books,  papers,  and  other  public  property  now  in  your  custody  and  charge. 
Respectfully,  yours, 

ANDREW  JOHNSON. 
Hon.  Edwin  M.  Stanton, 

Washington,  D.  6. 

Executive  Mansion, 
Washington,  D.  C,  February  21,  1868. 
Sir:  The  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  from  office  as  Secretary 
for  the  Department  of  War,  you  are  hereby  authorized  and  empowered  to  act  as  Secretary  of 
War  ad  interim,  and  will  immediately  enter  upon  the  discharge  of  the  duties  pertaining  to 
that  office. 

Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  his  custody  and  charge. 
Respectfully,  yours, 

ANDREW  JOHNSON. 
Brevet  Major  General  Lorenzo  Thomas, 

Adjutant  General  (J.  S.  Army,  Washington,  D.  C. 

The  facts  thus  charged  are  proven  beyond  all  dispute.  There  are  many 
other  facts  of  aggravation,  and  showing  intent,  also  proveu,  not  referred  to 
because  not  necessary  to  the  case. 

If  Andrew  Johnson  did  remove  Mr.  Stanton  and  issue  a  letter  of  authority 
for  the  appointment  of  General  Thomas  Secretary  of  War,  or  do  either,  contrary 
to  the  provisions  of  the  tenure-of -civil-office  act,  he,  by  the  terms  of  the  sixth 
section  of  that  act,  hereinbefore  recited,  is  guilty  of  a  high  misdemeanor. 

It  is  insisted  that  he  did  not  remove  Mr.  Stanton,  because  he  is  in  fact  still 
in  possession  of  the  War  Department.  The  removal  referred  to  as  constituting 
the  misdemeanor  in  the  sixth  section  does  not  mean  a  physical  removal,  but 
means  such  an  act  of  removal  as  it  was  in  jhe  power  of  the  President  to  per- 
form. Neither  does  the  removal  spoken  of  in  the  act  mean  a  valid  removal,  for 
it  would  be  an  absurdity  to  hold  that  a  valid  act  of  the  President  was  a  misde- 
meanor. The  "  removal"  spoken  of  is  just  such  an  act  as  the  President  per- 
formed, issuing  under  his  authority  an  order  of  removal,  notifying  the  other 
departments  that  Mr.  Stanton  Was  removed,  and  informing  the  Senate  that  by 
his  order  Mr.  Stanton  had  ceased  to  bs  Secretary  of  War,  refusing  to  acknowl- 
edge him  as  such,  and  recognizing  General  Thomas  as  his  successor. 

It  is  again  insisted,  in  defence  of  Mr.  Johnson,  that  Mr.  Stanton  is  not  included 
within  the  provisions  of  the  tenure-of-civil-office  act,  and  is  not  protected  in  his 
office  thereby,  and  that  consequently  his  removal  was  legal ;  and  that,  a  vacancy 
thus  lawfully  existing,  the  appointment  of  General  Th«mas  ad  interim  thereto 
was  not  prohibited  by  the  said  act. 

Let  us  examine  whether  Mr.  Stanton  is  not  protected  by  the  act.  The  pro- 
viso to  the  first  section  of  the  act  says  the  "Secretaries  of  State,  Treasury, 
War,  &c,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the 
President  by  whom  they  may  have  been  appointed  and  for  one  month  there- 
after." The  Constitution  makes  the  presidential  term  four  years,  commencing 
the  4th  of  March;  and  as  Mr.  Lincoln's  term  commenced  March  4,  1865,  this 
is  his  term,  and  Mr.  Stanton,  having  been  by  him  appointed,  is  protected  from 
removal  by  the  words  of  the  act.  But  it  has  been  insisted  that  the  true  con- 
struction of  the  act  is  that  the  Secretaries,  to  be  protected  under  the  act,  must 
have,  been  appointed  during  the  existing  presidential  term,  and  that  Mr.  Stanton 
was  not  appointed  by  Mr.  Lincoln  after  his  re-election  and  during  the  existing 
term.  There  is  some  force  in  this  claim,  and  I  have  only  called  attentiou  to 
the  fact  that  Mr.  Stanton  is  within  the  words  of  the  act  for  the  purpose  of 
showing  that  those  who  deny  that  he  is  under  the  protection  of  the  law  are 
obliged  to  resort  to  intendment  and  construction  to  maintain  their  position. 

But  let  us  look  at  the  act  again.  The  pivot  word  of  the  act  is  "successors." 
The  body  of  the  first  section  (as  distinguished  from  the  proviso)  declares  that 
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"every  person  holding  or  who  shall  hold  a  civil  office  by  and  with  the  advice 
and  onsent  of  the  Senate  shall  be  entitled  to  hold  such  office  until  a  successor 
shall  be  in  like  manner  appointed."  So  that  neither  the  President  nor  the  Presi- 
dent and  Senate  together  can  remove  from  office  such  civil  officer,  excepting  by 
the  nomination  and  confirmation  of  a  successor.  The  act,  however,  makes  two 
exceptions  to  this  rule.  It  provides  that  the  rule  referred  to  shall  exist,  "except 
as  herein  otherwise  provided ;"  and  then  we  have  one  exception  to  this  rule 
in  the  second  section,  which  enacts  that  when  the  President  suspends  an  officer 
he  must  send  his  reasons'to  the  Senate;  and  if  I  he  Senate  advise  and  consent 
to  the  removal  of  the  officer,  they  shall  so  certify  to  the  President,  who  m  »y 
thereupon  remove  him,  and  this  without  nominating  a  successor.  Aud  we  have 
another  exception  to  the  rule  in  the  proviso  to  the  first  section,  namely,  that  the 
Secretaries  of  State,  Treasury,  War,  &c,  shall  be  subject  to  removal  by  and 
with  the  advice  and  consent  of  the  Senate,  and  this  without  a  successor  being 
appointed. 

All  civil  officers,  except  as  above  excepted,  hold  their  offices  until  a  successor 
is  appointed.  Now,  if  Mr.  Stanton  does  not  come  within  the  proviso  to  the 
first  section,  he  comes  within  the  body  of  that  section;  and  if  within  the  pro- 
viso,  he  can  only  be  removed  by  and  with  the  advice  and  consent  of  the  Senate, 
and  if  he  comes  within  the  body  of  the  act  he  can  only  be  removed  by  a  suc- 
cessor being  appointed  by  and  with  the  advice  and  consent  of  the  Senate.  As 
the  President  has  removed  Mr.  Stanton  without  a  successor  being  appointed  by 
and  with  the  advice  and  consent  of  the  Senate,  and  without  the  Senate's  having 
consented  to  such  removal,  he  has  violated  the  law. 

It  has  been  argued  that  if  the  Secretary  of  War  is  not  within  the  proviso  he 
■drops  out  of  the  act  and  is  not  protected  by  it,  because,  as  is  said,  the  office  of 
Secretary  of  War  is  in  the  proviso,  and  the  officer  must  remain  where  his  office 
is;  and  as  you  cannot  carry  the  office  back  to  the  body  of  the  act,  so  you  can- 
not carry  the  officer  there.  The  defect  in  this  nice  argument  is  that  the  body 
of  the  act  as  well  as  the  proviso  speajts  not  of  offices,  but  of  persons — the  body 
of  the  act,  of  every  person  holding  any  civil  office ;  and  the  proviso,  of  the 
Secretaries  of  State,  Treasury,  War,  &c.  So  Mr.  Stanton,  either  under  the 
body  of  the  act  or  the  proviso,  is  placed  under  the  protection  of  the  act. 

But  why  should  we  be  technical  in  construing  a  statute  that  is  plain  ?  The 
second  section  enacts  that  whenever  any  officer  (except  judges  of  the  Supreme 
Court)  appointed  as  aforesaid — that  is,  appointed  by  and  with  the  advice  and 
consent  of  the  Senate — shall  during  a  recess  be  guilty  of  misconduct  in  office, 
or  crime,  or  become  incapable  or  legally  disqualified  to  perform  his  duties,  in 
such  case,  and  in  no  other,  the  President  may  suspend  such  officer;  and  within 
20  days  after  the  next  meeting  of  the  Senate  the  President  shall  report  to  the 
Senate  the  reasons  for  his  action.  If  the  Senate  concur  in  such  suspension, 
and  consent  to  the  removal  of  such  officer,  the  President  may  remove  him;  but 
if  the  Senate  shall  refuse  to  concur  in  such  suspension,,  such  officer  so  suspended 
shall  resume  the  functions  of  his  office.  Mr.  Stanton  is,  beyond  doubt,  included 
within  the  provisions  of  this  second  section,  being  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  has  5een  treated  by  the  President  as 
within  the  section  by  being  suspended  under  it. 

And  now,  I  insist  that  if  the  President  can  only  suspend  for  cause  during  a 
recess  of  the  Senate,  a  fortiori,  he  cannot  remove  without  cause  duriug  the 
session  of  the  Senate.  What  an  absurdity  to  hold  that,  when  the  President 
wants  to  be  rid  of  an  officer,  he  has  only  a  limited  power  of  temporary  suspen- 
sion, and  yet  has,  at  the  same  time,  an  unlimited  power  of  absolute  removal! 
Of  what  possible  efficacy  are  the  guarded  limitations  of  suspension  if,  at  will, 
the  President  can  arbitrarily  remove?  It  is  from  this  view* that  we  conclude 
that  Mr.  Stanton  is  protected  by  the  act,  and  that  his  removal  and  the  appoint- 
ment of  General  Thomas  was  a  violation  of  the  statute. 
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But  may  not  the  President  have  been  mistaken  as  to  the  true  interpretation 
of  the  law  ?  Some  senators  do  not  now  consider  that  Mr.  Stanton  is  under  the 
protection  of  the  law.     May  not  Mr.  Johnson  have  fallen  into  the  same  error? 

It  is  not  posaible  that  Andrew  Johnson  did  not  consider  Mr.  Stanton  within 
the  law,  because,  during  the  recess  of  the  Senate,  he  suspended  him  under  this 
law,  and  within  the  limited  period  of  twenty  days  submitted  to  the  Senate  his 
reasons  for  such  suspension  ;  and  his  counsel,  (Mr.  Groesbeck,)  in  argument, 
stated  that  the  suspension  was  made  under  the  act.  Besides,  there  is  no  other 
authority  under  which  this  proceeding  could  have  been  had.  If  the  Constitu- 
tion conferred  upon  the  President  the  power  of  removal,  it  knows  of  no  pro- 
ceeding of  suspension,  trial  by  the  Senate,  and  restoration  to  the  functions  of 
office. 

There  are  other  facts  which  show  that  the  removal  of  Mr.  Stanton  was  not 
the  result  of  any  mistake.  After  the  President  had  submitted  his  reasons  to 
the  Senate  and  they  "had  adjudicated  against  those  reasons,  and  after  he  had 
informed  the  Senate  that  he  had  now  removed  Mr.  Stanton  and  appointed 
General  Thomas,  the  Senate  sent  the  President  a  resolution,  passed  by  that 
body,  to  the  effect  that  he  had  acted  in  violation  of  the  Constitution  and  the 
laws.  The  President  did  not  annul  the  order  of  removal  and  appointment, 
but,  on  the  contrary,  at  the  next  meeting  of  the  Senate,  on  the  24th  of  Feb- 
ruary, 1868,  sent,  them  a  message  stating,  in  substance,  that  if  satisfied  that 
his  removal  of  Mr.  Stanton  should  involve  his  own  removal,  he  still  would 
have  removed  him.  The  House  of  Representatives  then  presented  articles  of 
impeachment  against  him,  and  since  then,  for  a  quarter  of  a  year,  Congress  has 
been  engaged  in  the  investigation  relative  to  this  removal  and  appointment,  but 
he  has  never  annulled  those  orders,  but  stands  to-day  contemning,  not  the 
Senate,  but  the  sovereign  power  of  the  nation — the  law.  Had  Andrew  John- 
son at  any  time  withdrawn  from  his  position  of  defiance  of  that  law  which  he 
is  sworn  to  execute,  he  might  have  pleaded  that  he  was  mistaken.  The 
Senate  has  spoken,  the  representatives  of  the  people  have  spoken,  and  he 
disregards  their  voice.  He  cannot  plead  the  views  of  individual  senators. 
Neither  can  he  plead  the  opinion  of  his  Attorney  General ;  for  no  offer  that  I 
know  of  was  made  to  prove  that  the  Attorney  General  ever  officially  gave  any 
opinion  to  sustain  the  President's  views;  certainly  no  proof  of  such  an  opinion 
after  the  President  suspended  Mr.  Stanton  under  this  law.  Before  the  nation 
and  the  world  the  question  Mr.  Johnson  forces  us  to  determine  is,  whether 
the  law  in  America  shall  or  shall  not  be  supreme.  The  issue  joined  now  to 
be  settled  is,  Where  is  lodged  the  ultimate  power  of  the  nation — in  one  man 
or  in  the  representatives  of  the  people?  I  feel  that  we  have  no  election  but  to 
stand  by  the  doctrine  that  power  is  with  the  people. 

Again,  let  us  inquire  whether  the  President's  purpose  may  not  have  fyeen  to 
test  the  constitutionality  of  the  tenure-of-civil-office  act. 

That  act  makes  the  consent  of  the  Senate  necessary  to  the  removal  of  certain 
civil  officers  who  can  only  be  appointed  by  such  consent.  The  Constitution 
nowhere  gives  the  President  the  right  to  remove  from  office,  and  to  hold  that  he 
has  that  power,  even  against  the  will  of  the  Senate,  is  virtually  to  destroy  tfiat 
provision  of  the  Constitution  which  makes  the  advice  and  consent  of  the  Senate-, 
necessary  to  an  appointment.  It  is  the  same  power  that  appoints  that  has  tshe. 
righf  to  remove.  For  eighty  years  the  removal  from  office  has  been  governed 
and  regulated  by  law. 

But,  waiving  the  constitutional  argument,  is  the  President  to  violate  laws  at 
pleasure  on  the  plea  that  he  desires  to  ascertain  their  constitutionality?  Does 
he  not  know  that,  since  the  formation  of  the  government,  not  more  than  two  or 
three  general  laws  have  ever  been  declared  invalid  1  Could  he  not  have  taken 
some  less  important  case  for  the  trial  ?  Three  months'  have  transpired  since 
the  removal,  and  the  first  step  to  make  this  test  has  not  been  taken.     And  if 
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such  suit  was  now  instituted,  it  could  not  possibly  be  determined  before  March 
next.  No,  such  was  not  the  President's  purpose.  After  the  Senate  refused  to 
concur  in  his  reasons  for  Mr.  Stanton's  suspension,  his  purpose  was  to  carry  out 
his  own  arbitrary  will  in  defiance  of  the  law  and  its  authors. 

2.  Andrew  Johnson  having  violated  the  law  as  charged,  the  next  question 
is,  does  such  violation  constitute  a  high  misdemeanor  1 

The  tenure-of-civil-office  act  in  its  sixth  section  declares  its  violation  to  be  a 
high  misdemeanor;  but  that  enactment  is  not  conclusive  on  the  Senate,  for  if  it 
were,  the  legislative  branch  of  the  government,  by  mere  statutes,  might  destroy 
the  power  of  the  executive  branch.  The  Senate  are  called  on  to  determine 
whether  the  violation  is  such  as,  under  the  Constitution,  is  subject-matter  for 
impeachment  and  conviction. 

The  Constitution  makes  treason  and  bribery  (crimes  eminently  affecting  the 
state)  and  other  high  crimes  and  misdemeanors  impeachable.  The  word  "  high" 
as  qualifying  misdemeanors,  clearly  intends  to  direct  and  restrict  impeachment 
to  such  offences  as  derive  their  importance  from  the  effect  they  have  upon  the 
state. 

Forgery,  arson,  and  other  crimes,  so  far  as  the  individual  who  perpetrates 
them  is  concerned,  are  more  serious  and  higher  crimes  than  the  violation  of  a 
prohibitory  statute  like  the  one  in  question,  but,  so  far  as  the  government  is 
concerned,  may  not  be  so  important.  If  the  wilful,  defiant,  persistent  disregard 
of  law  in  a  chief  magistrate  of  a  great  people  does  not  constitute  a  high  misde- 
meanor in  office,  what  does?  The  state  is  infinitely  less  interested  in  the  per- 
sonal dereliction  of  the  official  than  in  a  course  of  action,  which,  if  tolerated, 
saps  and  destroys  the  government ;  and  as,  down  to  the  present  hour,  the  law 
and  its  authors  are  defied,  we  cannot  do  othersvise  than  declare  that  such  con- 
duct constitutes  a  high  misdemeanor  in  office. 

3.  Is  this  a  case  where  the  Senate,  by  its  verdict  should,  in  view  of  the 
well-being  of  society,  pass  over  the  transgression,  or  should  they  enforce  the 
penalty  of  removal  provided  by  the  Constitution  ? 

On  this  point  the  tribunal  trying  the  President  act  not  only  as  a  court,  and 
as  jurors,  but  act  also  as  senators,  bound  to  look  at  the  condition  and  to  the 
welfare  of  the  country. 

There  are  considerations  bearing  on  the  question,  whether  the  penalty  of  the 
violated  law  shall  be  enforced,  which  seriously  affect  the  welfare  of  the  nation. 
Among  those  considerations  are,  his  desertion,  at  the  most  critical  of  periods,  of 
the  cherished  principles  of  the  party  that  confided  in  and  elected  him;  his  denial 
of  the  validity  and  constitutionality  of  our  government  as  organized,  which  had 
just  been  rescued  at  a  great  price  from  the  hands  of  treason  ;  the  repetition  of 
that  sentiment  from  his  lips  by  his  counsel  on  the  trial ;  the  declaration  of  his 
annual  message  that  in  his  controversy  witli  Congress  he  had  contemplated  a 
resort  to  force;  his  encouraging  a  spirit  of  discontent  and  disloyalty  in  the  rebel 
States  by  his  offensive  denunciations  of  the  reconstruction  measures;  his  assum- 
ing, without  right,  to  establish  governments  in  the  South  which  left  the  defenders 
of  the  Union  unprotected;  his  exertion  of  influence  against  the  adoption  of  the 
fourteenth  amendment  to  the  Constitution,  to  the  ratification  of  which  the  people 
fondly  looked  for  national  harmony ;  his  obstruction  to  the  practical  working  of 
those  measures  of  reconstruction  which  the  rejection  of  the  ameudment  referred 
to  rendered  necessary ;  his  pardoning  of  rebels  and  his  appointing  them  to  office ; 
the  fact  that  the  distrust  of  Congress  in  the  Chief  Magistrate  has  been  such  that 
a  due  regard  for  the  republic  induced  them  to  remain  in  session,  to  convene  at 
unusual  periods  of  the  year,  and  induced  them  to  enact  laws  requiring  all  mili- 
tary orders  to  be  issued  by  the  "  General  of  the  army,"  and  prohibiting  the 
removal  of  that  officer  by  the  President;  the  general  conviction  that  the  unfor- 
tunate millions  just  relieved  from  bondage  at  the  south  who  have  been  true  to 
the  Union  are  deprived  of  the  much  needed  protection  of  the  federal  govern- 
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ment :  these,  and  many  like  considerations,  force  us  to  the  conclusion  that  if 
Andrew  Johnson  has  wilfully  violated  the  law,  its  penalty  should  be  enforced. 

But  we  are  sworn  that  we  will  do  '*  impartial  justice"  in  the  case,  and  to  try 
the  question  whether  we  may  not  be  influenced  by  prejudice  let  us  apply  a 
severe  test. 

'  Suppose  that  the  tenure-of- civil- office  act  had  been  in  force  during  the  admin- 
istration of  Abraham  Lincoln,  and  that  distinguished  patriot  had  under  the  law, 
from  some  personal  pique,  suspended  Edwin  M.  Stanton,  a  man  who  has  organ- 
ized more  victories  for  freedom  than  any  living  civiliau ;  suppose  Mr.  Lincoln 
to  have  submitted  his  reasons  for  such  suspension  to  the  Senate,  and  that  body, 
after  due  deliberation,  to  have  determined  against  the  sufficiency  of  the  alleged 
cause  of  suspension;  and  (as  authorized  by  the  law)  to  have  ordered  that  Mr.. 
Stanton  resume  the  functions  of  his  office ;  and  that  then  Mr.  Lincoln,  having 
first  endeavored  to  seduce  the  temporary  incumbent  of  the  office  not  to  surrender 
the  office,  and  having  in  this  failed,  should  have  issued  an  order  for  the  absolute 
and  unqualified  removal  of  Mr.  Stanton,  and  for  the  appointment  o£  a  successor, 
and  that  he  by  message  should  have  informed  the  Senate  of  what  he  had  done; 
and  let  us  suppose  that  the  Senate  by  resolution  promptly  informed  Mr.  Lin- 
coln that  in  his  procedure  he  had  acted  contrary  to  the  Constitution  and  the 
laws,  and  that  then  Mr.  Lincoln  had  sent  a  message  to  the  Senate  informing 
them  that  if  he  had  known  that  his  own  removal  would  be  the  consequence 
of  the  removal  of  Mr.  Stanton,  he  would  nevertheless  have  removed  lump 
then  suppose  that  the  representatives  of  the  people  had  presented  articles  of 
impeachment  against  Mr.  Lincoln,  and  the  Senate  had  proceeded  with  the  trial, 
and  that  for  three  months,  with  all  these  notifications,  Mr.  Lincoln  had  per- 
sisted in  his  defiant  disobedience  to  the  law  and  to  the  will  of  Congress,  and 
thus  made  the  unavoidable  issue — whether  the  law  should  be  supreme,  and 
whether  the  ultimate  power  of  governmeat  was  with  one  intrusted  only  to  exe- 
cute law,  or  with  the  representatives  of  the  people — would  Abraham  Lincoln 
have  been  entitled  to  an  acquittal  t  No.  If  all  the  tenderness  of  feeling  which' 
now  clusters  aiound  the  memory  of  our  martyred  President  had  belonged  to 
ham  while  living,  and  the  issue  had  been  thus  conspicuously  forced  upon  us, 
whether  he  should  remain  in  office  and  the  law  be  contemned,  or  he  be  removed^ 
and  its  majesty  vindicated,  duty  would  have  impelled  an  adjudication  for  his 
removal. 

The  case  I  have  supposed  is  that  proven  against  the  respondent  in  these- 
proceedings.  That  justice  which  would  have  been  executed  against.  Abraham 
Lincoln  must  be  impartial  when  applied  to  Andrew  Johnson,  and  I  shall  vote 
for  conviction. 


Opinion  of  Mr.  Senator  "Wilson. 

Mr.  President:  The  past  seven  years  have  been  to  gentlemen  occupying 
seats  in  this  chamber,  vears  of  pressing  duties  and  stern  trials.  In  the  trying 
times  through  which  the  nation  has  passed  and  is  passing,  it  has  sometimes 
happened  that  senators  of  large  capacity,  ripe  experience,  and  eminent  public 
service  have  widely  differed  in  the  interpretation  of  the  Constitution  and  the 
construction  of  the  laws.  Whenever  the  high  duties  imposed  upon  senators  by 
the  exigencies  of  the  country  have  pressed  for  action,  and  our  deliberations 
have  been  distracted  by  the  diverse  opinions  of  senators  learned  in  the  law,  I 
have  striven  to  discharge  my  duty  by  giving  whatever  doubts  clouded' my 
judgment  or  embarrassed  my  action,  to  patriotism,  to  liberty,  and  to  justice — to 
the  security  of  my  country  and  the  lights  of  all  its  citizens.  In  glancing  back 
over  these  years,  I  find  few  votes  I  would  recall  by  following  this  rule  of  aciion. 
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In  this  great  trial,  imposed  upon  the  Senate  by  the  Constitution  of  our  country 
and  the  representatives  of  the  people,  I  shall  give  whatever  doubts  have  arisen 
to  perplex  or  embarrass  to  my  country,  rather  than  to  its  Chief  Magistrate,  now 
arraigned  as  a  violator  of  the  Constitution,  a  violator  of  the  laws,  and  a  violator 
of  his  oath  to  faithfully  execute  the  laws.  By  a  too  rigid  adherence  to  forms 
and  technicalities  the  substance  is  olten  lost.  Discarding  forms  and  technicali- 
ties and  looking  only  to  the  substance,  I  shall  so  vote  as  to  secure  the  ends  of 
justice. 

I  am  not,  I  trust,  unmindful  of  the  gravity  of  the  occasion,  of  the  solemni- 
ties of  my  oath,  nor  of  the  obligation  ever  resting  upon  me  *•  to  be  just  and  fear 
not."  I  know  that  the  vote  1  shall  give  in  this  great  trial  will  dp  criticised 
sharply  in  our  age  and  in  ages  to  come.  The  President  is  on  trial  before  the 
Senate — the  Senate  is  on  trial  before  the  present  age  and  before  the  coming 
ages.  I  intend  to  vote  for  the  conviction  of  the  President  and  for  his  removal 
from  his  high  office,  and  to  submit  my  motives  and  my  action  to  the  judgment 
of  the  present  and  of  the  future.  From  the  verdict  of  the  Senate  the  Presi- 
dent has  no  appeal ;  from  the  verdict  of  posterity  the  Senate  has  no  appeal.  I 
propose  to  state,  with  bievity,  some  of  the  reasons  why  1  shall  vote  for  the 
conviction  of  the  President  of  the  United  States  upon  the  charges  preferred  by 
the  representatives  of  the  people. 

The  framers  of  the  Constitution  well  knew  the  seductive,  grasping,  and  aggres- 
sive nature  of  executive  power.  They  kuew  that  for  ages  the  contest  had  been 
"  to  rescue,"  in  the  words  of  Daniel  Webster,  "  liberty  from  the  grasp  of  execu- 
tive power,"  and  that  "  our  security  was  in  our  watchfulness  of  executive  power." 
They  kuew  that  the  champions  of  human  freedom  in  the  Old  World,  though 
often  baffled,  had  struggled  for  generations  to  limit  and  restrain  executive  power. 
They  sought  to  make  \fl\e  executive  power  of  the  nation  useful  to  the  country, 
but  not  "dangerous  to  the  liberties  of  the  people.  They  gave  to  the  President 
a  short  term  of  office,  and  clothed  the  representatives  of  the  people  with  power 
to  arraign  him  before  the  Senate,  not  only  for  high  crimes,  but  for  high  misde- 
meanors too.  Jealous  of  executive  power,  the  framers  of  the  Constitution 
gave  to  the  House  of  Representatives,  a  body  representing  the  interests,  the 
sentiments,  the  opinions  of  the  people,  and  their  passions  too,  complete  authority 
to  arraign  the  Chief  Magistrate  of  the  nation  before  the  tribunal  of  the  Senate. 
They  clothed  the  Senate  of  the  United  States,  composed  of  gentlemen  quite  as 
liable  as  are  the  members  of  the  House  of  Representatives  to  be  influenced  by 
the  interests,  the  opinions,  the  sentiments,  and  the  passions  of  the  people,  with 
ample  power  to  try,  convict,  and  remove  the  President,  not  only  for  the  com- 
mission of  high  crimes  but  for  high  misdemeanors. 

High  misdemeanors  may  or  may  not  be  violations  of  the  laws.  High  misde- 
meanors may,  in  my  judgment,  be  misbehavior  in  office  detrimental  to  the 
interests  of  the  nation,  dangerous  to. the  rights  of  the  people,  or  dishonoring  to 
the  government.  I  entertain  the  conviction  that  the  framers  of  the  Constitution 
intended  to  impose  the  high  duty  upon  the  House  of  Representatives  to  arraign 
the  Chief  Magistrate  for  such  misbehavior  in  office  as  injured,  dishonored,  or 
endangered  the  nation,  and  to  impose  upon  the  Senate  the  duty  of  trying,  con- 
victing, and  removing  the  Chief  Magistrate  proved  guilty  of  such  misbehavior. 
Believing  this  to  be  the  intention  of  the  framers  of  the  Constitution  and  its  true 
meaning;  believing  that  the  power  should  be  exercised  whenever  the  security 
of  the  country  and  the  liberties  of  the  people  imperatively  demand  it;  and 
believing  by  the  evidence  adduced  to  prove  the  charges  of  violating  the  Con- 
stitution and  the  tenure-of-otfice  act,  and  by  the  confessed  and  justified  acts  of 
the  President,  that  he  is  guilty  of  high  misdemeanors,  I  unhesitatingly  vote  for 
h.s  conviction  and  removal  from  his  high  office. 

The  President  is  charged  by  the  House  of  Representatives  with  violating  the 
Constitution  and  the  tenure-of-office  act  in  removing  Mr.  Stanton  from  the  office 
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of  Secretary  of  War,  and  in  appointing  Adjutant  General  Thomas  Secretary 
of  War  ad  interim.  The  removal  of  Mr.  Stanton  and  the  appointment  of 
Adjutant  General  Thomas,  and  the  violation  of  the  tenure-of-office  act,  if  Mr. 
Stanton  be  within  that  act,  stand  confessed  and  justified  in  the  answer  of  the 
President  to  the  charges  of  the  House  of  Representa  ives.  The  answer  of  the 
President,  without  any  other  evidence,  is  to  my  mind  conclusive  evidence  of  his 
guilt.  Upon  his  answer,  confessions,  assumptions,  and  justifications  I  have  no 
hesitation  in  recording  my  vote  of  "guilty."  The  assumptions  of  power  put 
forth  by  the  President  in  his  defence  cannot  but  startle  and  alarm  all  men  who 
would  maintain  the  just  powers  of  all  branches  of  the  government.  Had  the 
President  inadvertently  violated  the  Constitution  and  the  laws ;  had  he  pleaded  in 
.  justification  misconstruction  of  the  Constitution  and  the  laws,  I  might  have 
hesitated  to  vote  for  his  conviction.  But  he  claims  the  right  to  remove  civil 
officers  and  appoint  others,  ad  interim,  during  the  session  of  the  Senate.  If  that 
claim  of  power  is*  admitted  by  a  vote  of  acquittal,  the  President  can  remove 
during  the  session  of  the  Senate  tens  of  thousands  of  civil  officers  with  their 
millions  of  compensation,  and  appoint  his  own  creatures  to  fill  their  places  with- 
oi#  the  advice  and  consent  of  the  Senate," and  thus  nullify  that  provision  of  the 
Constitution  that  empowers  the  Senate  to  give  its  advice  and  consent  to  appoint- 
ments. 

Not  content  with  this  assumption  of  power,  the  President  claims  the  right 
to  pronounce  a  law  of  Congress  unconstitutional,  to  refuse  to  execute  it,  although 
he  is  -sworn  to  do  so,  and  to  openly  violate  it  with  a  view  of  testing  its  con- 
stitutionality in  the  courts,  although  no  means  may  exist  for  months  or  years 
to  come,  to  test  the  constitutionality  of  the  law  so  violated  in  the  judicial 
tribunals  of  the  country.  The  President  claims  and  has  exercised  the  right  to 
declare  Congress  an  unconstitutional  body,  incapable  of  enacting  laws  or  of  pro- 
posing amendments  to  the  Constitution;  to  hold  the  laws  in  abeyance;  td  refuse 
to  execute  them,  and  to  defiantly  violate  them  in  order  to  test  their  constitution- 
ality. These  are  the  positions  assumed  by  Andrew  Johnson.  These  assump- 
tions, if  admitted,  radically  change  the  character  of  our  government.  If  they 
are  sustained  by  a  verdict  of  acquittal,  the  President  ceases  to  be  the  servant 
of  the  law,  and  becomes  the  master  of  the  people ;  and  a  law-non-executing 
power,  a  law-defying  power,  a  law-breaking  power  is  created  within  the  gov- 
ernment. Instead  of  an  executive  bound  to  the  faithful  execution  of  the  laws 
of  Congress,  the  nation  has  an  executive  bound  only  to  execute  the  laws  according 
to  his-  own  caprices,  whims,  and  sovereign  pleasure.  Never  can  I  assent,  by  a 
vote  of  acquittal,  to  executive  assumptions  so  unconstitutional,  so  subversive  of  the 
government,  so  revolutionary  in  their  scope  and  tendency.  These  assumptions 
will  introduce  into  our  constitutional  system,  into  our  government  of  nicely 
adjusted  parts,  derangement,  disorganization,  and  anarchy. 

Criminal  acts  raise  the  presumption  of  wrong  motives,  intentions  and  purposes. 
The  President's  acts,  claims  and  assumptions,  made  against  theVell-knowu  pro- 
tests of  vast  masses  of  the  people,  the  organs  of  public  opinion,  the  Congress  of 
the  United  States  and  the  laws  of  the  land,  afford  ample  evidence  that  his  mo- 
tives, intentions  and  purposes  were  unworthy  if  not  criminal.  We  are  sworn 
to  give  this  arraigned  President  a  trial  as  impartial  as  the  lot  of  humanity  will 
permit.  But  we  cannot  close  our  eyes  to  the  records  of  the  past  three  years, 
nor  can  we  wholly  shut  out  from  all  influences  our  personal  knowledge  of  his 
intentions,  purposes,  and  acts.  The  framers  of  the  Constitution,  when  they 
empowered  senators  to  sit  in  judgment  upon  an  arraigued  Chief  Magistrate, 
must  have  presumed  that  senators  would  know  something  of  the  motives,  inten- 
tions and  purposes,  and  be  familiar  with  the  public  record  of  him  who  should 
exercise  executive  power  in  their  time.  The  framers  of  the  Constitution  knew, 
when  they  gave  senators  the  power  to  try  an  arraigned  Chief  Magistrate,  the 
country  knows,  and  we  know,  that  personal  knowledge  and  the  historic  records 
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of  the  country  cannot  but  influence  in  some  degree  the  feelings  and  judgments 
of  men. 

Four  years  ago  eleven  States  were  wrenched  from  the  Union,  their  govern- 
ments were  arrayed  against  the  country,  the  land  was  desolated  with  civil  war, 
the  nation  was  struggling  to  restore  and  maintain  the  unity,  of  the  country,  the 
supremacy  of  the  government,  and  the  freedom  of  millions  made  free  by  execu- 
tive proclamation  and  a  constitutional  amendment.  The  faith  of  the  nation  was 
plighted  to  restore  the  broken  Union  on  the  basis  of  loyalty,  and  to  maintain 
the  freedom  of  millions  of  emancipated  bondmen.  •  The  men  pledged  to  liberty 
and  union  accepted  Andrew  Johnson,  supported  and  trusted  him.  Coming  into 
power,  he  at  once,  in  spite  of  the  fears  and  protests  of  the  loyal  men  who  had 
confided  in  him,  entered  upon  a  policy  that  placed  the  conquered  rebel  States 
in  the  keeping  of  traitors,  and  put  loyal  men  and  the  freedmen  completely  under 
the  authority  of  men  who  had  striven  for  four  years  on  bloody  fields  to  destroy 
their  country,  to  perpetuate  the  slavery  of  the  very  men  surrendered  to  their 
control. 

To  lighten  the  burdens  and  partially  protect  and  defend  the  endangered  rights 
of  the  freedmen,  Congress  passed  a  Freedmen's  Bureau  bill ;  the  President 
arrested  it  by  a  veto.  Congress  passed  another  Freedmen's  Bureau  bill ;  the 
President  endeavored  to  defeat  it  by  another  veto,  and  when  it  passed  into  law 
he  strove  to  embarrass  and  thwart  its  operations.  To  protect  the  freedmen  he 
had  wickedly  abandoned  to  the  control  of  their  enemies  and  the  nation's  ene- 
mies, Congress  passed  a  civil-rights  bill ;  the  President  attempted  to  arrest  it  by 
a  veto ;  and  failing  in  that,  he  has  utterly  neglected  to  enforce  it.  Congress 
endeavored  by  submitting  an  amendment  to  the  Constitution  to  secure  the  recon- 
struction of  the  Union  ;  the  President  met  it  by  a  denial  of  the  authority  of  Con- 
gress to  submit  an  amendment,  and  by  an  invocation  to  his  governments  in  the 
rebel  States  to  reject  it.  The  rebel  States  having  failed  to  adopt  the  constitu- 
tional amendment,  Congress  passed  the  reconstruction  measures  over  executive 
vetoes.  Those  measures  of  restoration  have  encountered  in  their  execution  the 
hostility  of  the  President.  Faithful  generals  have  been  removed  for  their  fidel- 
ity and  efficiency,  and  others  have  been  rebuked  and  thwarted. 

The  history  of  the  past  three  years  records  it,  and  our  personal  knowledge 
attests  it,  that  the  President  has  sought  to  prevent  the  enforcement  of  the  laws 
passed  over  his  vetoes.  In  every  form  he  has  striven  to  prevent  the  restora- 
tion of  the  Union  on  a  basis  of  loyalty  to  the  country  and  the  equal  rights  and 
privileges  of  the  people.  The  evidences  legally  before  us,  the  records  of  the 
country,  the  personal  knowledge  of  senators,  show  the  motives,  intentions,  and 
designs  of  President  Johnson. 

To  accomplish  his  purposes  and  designs,  Mr.  Johnson  sought,  by  the  use  of 
executive  patronage,  to  corrupt  the  American  people.  When  Congress,  by  the 
casting  vote  of  Vice-President  Adams,  decided,  in  the  beginning  of  Washing- 
ton's administration,  that  the  Senate  was  a  part  of  the  appointing  power,  but  not 
of  the  removing  power,  the  office-holders  of  th*  country  were  but  a  few  hundred 
in  number,  and  received  a  compensation  amounting  to  but  a  few  thousands  of 
dollars,  in  our  time  the  federal  office  holders  are  counted  by  teas  of  thousands, 
and  their  compensation  amounts  to  many  millions.  To  defeat  the  will  of  the 
people,  the  President,  in  the  interests  of  disloyalty,  inequality,  and  injustice, 
sought  to  use  the  corrupt  and  corrupting  influences  of  executive  patronage. 
The  Postmaster  General  made  the  shameless  declaration,  that  officers  who  ate 
the  President's  bread  should  support  the  President's  policy.  To  maintain  the 
cause  of  the  country,  as  well  as  to  protect  honest  public  officers  who  would  not 
betray  their  country,  Congress  enacted  the  civil-tenure  act.  It  met  the  execu- 
tive veto,  the  executive  denunciation  of  unconstitutionality,  and  the  executive 
violation.  Mr.  Williams,  of  the  House  of  Representatives,  who  drew  the 
proviso  to  the  first  section  of  the  act,  tells  us  that  he  intended  that  the  act 
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should  protect  Mr.  Stanton.  The  senator  from  Oregon,  (Mr.  Williams,)  who 
introduced  the  original  bill,  and  who  was  on  the  committee  of.  conference,  and 
the  senator  from  Vermont,  (Mr.  Edmunds,)  who  reported  the  bill  from  the 
Committee  on  the  Judiciary,  and  who  was  also  on  the  committee  of  conference, 
both  claim  that  Mr.  Stanton  is  protected  by  the  act.  A  fair  and  logical 
construction  of  the  language  of  the  act  gives  its  protection  to  Mr.  Stanton.  A 
large  majority  in  Congress  voted  for  the  bill  in  the  belief  that  it  threw  its 
protection  over  the  great  War  Secretary,  who  stood  before  the  country  one  of 
the  foremost  champions  of  Congress  in  its  struggle  against  the  anarchical, 
disorganizing,  and  unpatriotic  action  of  the  Executive.  Mr.  Stanton  was 
suspended  by  Mr.  Join  s>n;  the  reasons  for  his  suspension  were  submitted  to 
Congress  ;  the  reasons  were  pronounced  insufficient  by  more  than  a  three-fourths 
vote  of  the  Senate;  Mr.  Stanton  returned  to  his  office;  the  President  refused 
to  acknowledge  him  ;  and,  after  several  days,  issued  the  order  for  his  removal, 
and  he  appointed  Adjutant  General  Thomas  Secretary  of  War  ad  interim — all 
in  direct  violation  of  the  tenure-of-office  act. 

The  President  refused  to  send  a  nomination  to  the  Senate,  knowing  that  it 
was  the  will  of  the  Senate  and  of  the  nation  that  Mr.  Stanton  should  remain  at 
the  head  of  the  War  Department.  He  had  vainly  sought  to  induce  General 
Grant  to  be  a  party  in  thwarting  the  will  of  the  Senate,  by  preventing  the 
return  of  Mr.  Stanton  to  the  War  Office.  He  had  failed  to  persuade  Lieutenant 
General  Sherman  to  aid  him  in  removing  Mr.  Stanton  from  his  office.  He  then 
took  Adjutant  General  Thomas,  through  whom  all  communications  must  go  to 
the  army,  and  made  him  Secretary  of  War  ad  interim.  The  law  requires  all 
communications  to  the  army  to  go  through  General  Grant.  Might  it  not  haVe 
been,  by  placing  Thomas  in  the  War  Department,  while  holding  the  office  of 
Adjutant  General,  the  purpose  of  the  President  to  have  the  means  of  communi- 
cation with  the  army  under  his  control,  and  substantially  to  set  aside  the  law 
requiring  such  communications  to  go  through  the  General  of  the  army  ? 

In  support  of  the  acts  of  the  President,  claims  are  made  and  powers  asserted 
by  Mr.  Johnson  and  his  counsel  hostile  to  the  spirit  and  genius  of  our  institu- 
tions, to  the  integrity  of  the  government,  aud  to  the  security  of  public  liberty. 
The  acquittal  of  the  President  will  give  the  sanction  of  the  Senate  to  the  mon-, 
strous  powers  assumed,  claimed,  and  exercised  by  the  President,  and  will,  in  my 
judgment,  increase  the  lawlessness,  disorder,  and  outrage  now  so  prevalent  in 
the  States  lately  in  rebellion.  His  conviction  and  removal  from  office  will 
rebuke  lawlessness,  disorder,  and  crime,  and  inspire  hope  and  courage  among 
loyal  and  law-abid  ng  men.  I  cannot  contemplate  without  the  deepest  anxiety 
the  fatal  effects,  the  suffering  and  sorrow  that  must  follow  the  acquittal  of  the 
President.  The  disastrous  consequences  of  his  acquittal  seem  to  flash  upon  me 
whichsoever  way  I  turn.  Conscious  of  the  responsibilities  that  rest  upon  me, 
I  shall  unhesitatingly  vote  for  the  conviction  of  the  President,  for  his  removal 
from  office,  and  for  his  disqualification  from  hereafter  holding  any  office  under 
'^e  Constitution  he  has  violated  and  the  government  he  has  dishonored. 
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Opinion  of  Mr.  Senator  Buckalew. 

the  stanton  article. 

The  first  article  of  impeachment,  which  charges  the  issuing  of  the  order  for 
the  removal  of  Edwin  M.  Stanton  from  his  office  of  Secretary  of  War  upon  the 
21st  February,  1868,  is  the  most  important  one  of  the  articles,  and  presents 
itself  first  for  consideration.  It  is  charged  that  that  order  was  unlawfully  issued 
with  intent  to  violate  the  tenure-of-office  act  of  March  2,  1867,  and  contrary  to 
the  Constitution  of  the  United  States,  and  that  by  issuing  it  the  President  did 
commit  aud  was  guilty  of  a  high  misdemeanor  in  office. 
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Was  the  order  for  the  removal  of  Mr.  Stanton  authorized  by  the  Constitution 
and  laws  of  the  United  States,  or  was  it  in  violation  of  either  or  both  t  The 
argument  upon  this  question  has  been  prolonged  and  exhaustive  ;  but  to  a  just 
conclusion  it  will  only  be  necessary  to  examine  a  few  points  and  place  them  in 
their  proper  relations  to  each  other  and  to  the  general  question  involved. 

As  a  constitutional  question,  the  executive  power  to  remove  from  office  may 
be  placed  upon  those  two  provisions  of  the  Constitution  of  the  United  States 
which  declare  that  the  executive  power  of  the  government  shall  be  vested  in 
the  President,  and  that  he  shall  take  care  that  the  laws  be  faithfully  executed. 
The  power  to  remove  being  executive  in  its  nature,  and  its  exercise,  upon  fit 
occasions,  being  necescary  to  the  due  execution  of  the  laws,  it  is  insisted  that  it 
is  vested  in  the  President  by  these  provisions  of  the  Constitution.  And  such 
was  the  decision  of  Congress  after  full  debate  in  1789. 

If  this  construction  of  the  Constitution  be  a  true  construction,  there  can  be  no 
doubt  that  the  President  had  due  authority  to  issue  the  order  for  the  removal  of 
Mr.  Stanton. 

But  the  power  of  the  President  to  remove  a  Secretary  of  War  from  office  is 
clearly  declared  by  the  second  section  of  the  act  of  the  7th. of  August,  L789., 
organizing  the  War  Department.     That  section  reads  as  follows  : 

There  shall  be  in  said  department  an  inferior  officer,  to  be  appointed  by  the  said  principal 
officer,  to  be  employed  therein  as  he  shall  deem  proper,  to  be  called  the  chief  cleik  in  the 
Department  of  War,  and  who,  whenever  the  said  principal  officer  shall  be  removed  from  office 
by  the  Presidrnt  of  the  United  States,  or  in  any  case  of  vacancy,  shall  during  such  vacancy 
have  the  charge  and  custody  of  all  records,  books,  and  papers  appertaining  to  the  said  de- 
partment. 

Whether  this  section  simply  admits  that  the  President  has  power  to  remove 
by  virtue  of  the  Constitution  or  confers  the  power  upon  him  is  not  material  to 
our  present  purpose.  In  either  case  it  is  a  legislative  declaration  that  he  can 
remove  the  Secretary,  the  "  piineipal  officer"  in  the  Department  of  War. 

Again,  it  is  in  evidence  and  undenied  that  Secretaries  of  War  have  always  been 
appointed  and  commissioned  to  hold  their  office  "  during  the  pleasure  of  the 
President  of  the  United  States  for  the  time  being,"  and  Mr.  Stanton's  commis- 
sion— the  only  one  ever  issued  to  him — is  in  that  form. 

It  only  remains  to  inquire  whether  recent  legislation  has  changed  the  tenure 
of  office  of  the  Secretary  of  War  so  as  to  impair  or  destroy  the  President's  power 
of  removal.  The  first  section  of  the  tenure-of-office  act  of  2d  March,  1S67,  is  as 
follows  : 

That  any  person  holding  any  civil  office  to  which  he  has  been  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to  any 
such  office  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to  hold  such 
office  until  a  successor  shall  have  been  in  like  mauner  appointed  and  duly  qualified,  except 
as  herein  otherwise  provided  :  Provided,  That  the  Secreti*  ies  of  S  ate,  of  the  Treasury,  of 
War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General  and  the  Attorney  General,  shall 
hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they  may 
have  been  appointed  and  for  one  month  thereatter,  subject  to  removal  by  and  with  the  advice 
and  consent  ot  the  Senate. 

The  proviso  of  this  section  puts  the  heads  of  departments  into  a  class  by 
themselves,  but  cannot  have  practical  effect  upon  four  of  the  Secretaries  who 
were  appointed  to  office  by  Mr.  Lincoln',  namely,  the  Secretary  of  State,  the 
Secretary  of  War,  the  Secretary  of  the  Treasury,  and  the  Secretary  of  the  Navy. 
They  were  appointed  by  Mr.  Lincoln  in  his  first  term  and  were  commissioned 
by  him,  in4he  usual  form  which  then  obtained,  to  hold  their  offices  "  during  the 
pleasure  of  the  President  of  the  United  States  for  the  time  being."  Theirs  was 
then  a  tenure  at  will ;  they  were  to  hold  at  the  pleasure  of  the  President  who 
appointed  them,  or  of  his  successor,  whoever  that  successor  might  be. 

The  Secretary  of  the  Interior,  the  Postmaster  General,  and  the  Attorney 
General  had  been  appointed  by  Mr.  Johnson  and  had  received  commissions  ia 
the  same  form.  So  stood  the  case  as  to  the  heads  of  departments  when  the 
tenure- of- office  ae*  was  passed. 
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The  proviso,  therefore,  in  declaring  that  heads  of  departments  should  hold 
during  the  term  of  the  President  by  whom  they  may  have  been  appointed  and 
for  one  month  thereafter,  could  not  have  the  practical  effect  of  expanding  or 
changing  the  tenure  upon  which  the  Lincoln  Secretaries  held  their  offices ;  for 
the  term  of  the  President  who  appointed  them,  and  during  which  they  were 
appointed,  expired  March  4,  1865,  and  they  were  never  reappointed  after  its 
expiration.  Besides,  Mr.  Johnson's  term  began  in  April,  1865,  and  when  the 
law  was  passed,  March  2,  1867,  there  was  no  term  running  of  a  President  by 
whom  they  had  been  appointed.  There  can  be  no  pretence  of  an  appointment 
of  them  by  Mr.  Johnson  or  by  Mr.  Lincoln  in  his  second  term,  from  the  fact 
that  they  held  over  after  March  4,  1865.  No  new  commissions  were  issued  to 
them,  and  in  fact  no  new  appointments  were  possible  without  the  advice  and 
consent  of  the  Senate,  which  was  never  asked  for  or  given. 

In  my  opinion  all  Secretaries,  present  and  future,  were  within  the  descriptive 
words  of  the  proviso,  but  the  Lincoln  Secretaries  were  not  practically  within 
the  operation  of  the  new  tenure  which  that  proviso  established.  They  were 
within  the  words  which  distinguished  and  separated  heads  of  departments 
from  other  civil  officers  of  the  government,  but  not  effectually  brought  within 
the  new  tenure  rule.  For  purposes  of  classification  all  heads  of  departments 
were  named  in  the  proviso  and  excluded  from  the  body  of  the  section,  but  the 
tenure  of  those  Secretaries  was  not  in  fact  changed,  but  was  left  as  before. 

No  one  can  doubt  the  complete  application  of  the  tenure-of- office  act  to  all 
heads  of  departments  appointed  by  future  Presidents.  They  will  all  hold  dur- 
ing the  term  of  the  President  who  shall  appoint  them,  and  for  one  month  there- 
after; there  will  be  no  exceptions.  If  a  President  shall  be  chosen  lor  a  second 
term  the  members  of  his  cabinet  must  be  reappointed  if  they  are  to  hold  for 
more  than  one  month  in  his  new  term.  But  suppose  a  President  shall  die, 
resign,  or  be  removed  from  office  before  his  term  shall  run  out  1  Will  his  cabinet 
be  fastened  upon  his  successor  for  one  month  only  or  for  the  remainder  of  the  full 
term?  Will  a  Secretary  appointed  March  4,  1869,  be  entitled  to  hold  for  a  fixed 
and  indefeasible  term  of  four  years  and  one  month,  or  may  he  lose  his  place 
sooner  by  the  death,  resignation,  or  removal  of  the  President  who  appoints 
him?  Now  this  is,  in  one  view,  an  important  inquiry  in  fixing  the  construction 
of  the  tenure-of-office  act  in  its  application  to  the  case  before  us.  For  if  it  shall 
appear  that  upon  the  death,  resignation,  or  removal  of  a  future  President  his 
cabinet  will  go  out  at  the  end  of  one  month,  there  is  no  ground  left  for  the  argu- 
ment that  Mr.  Stanton  now  holds  his  office  under  the  law.  He  can  claim  to 
hold  it  only  upon  the  ground  of  the  non-expiration  of  Mr.  Lincoln's  second 
term.  Tf  that  term  expired  with  Mr.  Lincoln's  life,  he  has  no  standing  whatever 
in  any  forum  of  honest  debate. 

In  my  opinion,  in  case  of  the  death,  resignation,  or  removal  of  a  future  Pres- 
ident, his  cabinet  will  go  out  of  office  at  the  end  of  one  pionth.  A  President 
takes  a  four-year  term  subject  to  the  implied  condition  that  he  shall  live  so  long 
and  shall  not  resign  or  be  removed  upon  impeachment.  His  term  ends  when 
for  any  cause  he  vacates  or  is  removed  from  his  office  and  can  no  longer  per- 
form its  duties.  The  term  of  the  Emperor  Charles  V  ended  when  he  resigned 
his  crown;  that  of  James  II  when  Parliament  declared  he  had -abdicated  the 
throne  by  withdrawing  himself  from  the  realm.  In  the  ordinary  case  of  an 
officer  of  the  United  States  who  holds  for  a  term  of  years,  if  he  die,  resign,  or 
be  removed  from  office  pending  his  term,  the  term  ends  and  his  successor  takes 
a  new  full  term.  But  it  may  be  said  that  our  present  case  is  a  peculiar  one, 
because  a  Vice-President  is  provided  to  fill  out  the  term  of  a  President  who  dies, 
resigns,  or  is  removed.  The  Constitution  does  not  say  that.  It  says  that  in 
case  of  the  death,  &c,  of  the  President,  the  duties  of  the  presidential  office  shall 
devolve  upon  the  Vice-President.  If  it  be  a  case  of  temporary  disability  of  the 
President,  the  Vice-President  will  perform  the  duties  of  the  office  until  the  dis- 
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ability  shall  be  removed.  If  it  be  a  case  of  vacancy  in  the  presidential  office, 
the  Vice-President  will  perform  the  duties  of  the  office  during  the  time  or  term 
for  which  he  was  elected  Vice-President.  He  becomes  President  in  fact,  not 
for  the  term  of  another,  but  for  his  own. 

The  Constitution  provides  that  when  there  is  no  President  or  Vice-President 
to  discharge  the  duties  of  the. presidential  office,  such  duties  shall  be  discharged 
by  some  other  officer  to  be  designated  by  law,  until  a  new  President  shall  be 
chosen.  But  under  an  existing  -law  (act  of  March  1,  1792)  such  choice  of  a 
new  President  may  possibly  be  made  by  electors,  two  or  three  years  before  the 
running  out  of  the  former  President's  term,  and  yet  the  new  President  will  be 
chosen  and  will  hold  for  a  full  four-year  term.  The  old  and  the  new  terms 
will  not  overlap  each  other  in  such  case,  will  not  be  co-existent  to  any  extent, 
because  the  former  ends  with  the  event,  whatever  it  may  be,  which  causes  the 
vacancy  in  the  presidential  office. 

We  may  conclude,  then,  that  the  words  llthe  term  of  the  President"  men- 
tioned in  the  tenure-of-office  act  and  in  the  Constitution,  is  the  actual  period  of 
service  of  a  President — including  any  time  of  tempoiary  disability — and  that 
such  term  may  end  by  death,  resignation,  or  removal,  as  well  as  by  the  regular 
expiration  of  four  years.  It  follows  that  Mr.  Stanton  could  not  claim  to  hold 
his  place  as  Secretary  of  War  under  the  tenure  created  by  the  proviso  to  the 
first  section  of  the  tenure-of-office  act,  even  though  he  had  been  appointed  in  fact 
or  constructively  in  Mr.  Lincoln's  second  term  of  service  as  President  of  the 
Uniied  States.  In  no  sense  can  it  be  said  that  he  is  holding  his  office  in  or  dur- 
ing "the  term  of  the  President"  by  whom  he  was  appointed. 

But  if  this  be  granted,  it  becomes  evident  that  his  case  is  quite  outside  of  the 
tenure-of-office  act,  and  wholly  unaffected  by  it.  And  the  plain  words  of  the 
act  of  1789,  and  the  language  of  his  commission,  declare  him  to  be  subject  to 
removal  at  the  pleasure  of  the  President. 

I  shall  not  examine  at  length  the  adroit  argument  which  places  Mr.  Stanton's 
case  within  the  body  of  the  first  section  of  the  tenure-of-office  act  upon  its  logical 
expulsion  from  the  proviso.  This  is  evidently  an  afterthought,  which  can  derive 
but  little  support  from  verbal  criticism,  and  none  whatever  from  the  history  or 
policy  of  the  law.  Plainly  the  purpose  of  the  law  was  to  put  all  heads  of 
departments  in  a  separate  class  and  attach  them  to  the  particular  Presidents  by" 
whom  they  are  appointed.  No  President  shall  have  Secretaries  imposed  upon 
him  whom  he  has  not  selected,  nor  (as  I  construe  the  law)  shall  he  be  compelled 
to  retain  in  a  second  term  those  he  had  selected  in  his  first.  He  may  once  in  a 
term  freely  choose  his  advisers,  (subject  only  to  senatorial  confirmation,)  but  if 
re-elected  he  is  not  bound  to  keep  them,  nor  can  he  in  any  case  impose  them 
upon  his  successor.  The  law  only  binds  him  to  retain  them  (when  once  chosen) 
during  the  term,  or  remainder  of  the  term,  in  which  they  are  selected,  and  then 
they  retire. 

But  this  evident  policy  of  the  law  is  in  flat  contradiction  of  the  argument 
which  places  Mr.  Stanton's  case  within  the  body  of  the  section,  and  assigns  to 
him  a  tenure  of  indefinite  duration  in  the  future.  No  future  President  (any 
more  than  the  present  one  in  case  of  his  re-election)  could  shake  off  this  Secre- 
tary without  the  consent  of  the  Senate,  if  this  argument  be  sound. 

Not  one  word  was  uttered  in  either  house  of  Congress  when  the  act  was 
passed  indicating  that  the  Lincoln  Secretaries  were  included  or  intended  to  be 
included  in  the  body  of  the  first  section;  but  a  most  explicit  statement  was 
made  by  Senator  Sherman  (without  dissent  from  any  quarter)  that  they  were 
excluded  from  the  protection  of  the  act  and  would  remain  subject  to  removal  by 
the  President. 

It  is  charged  in  the  first  article  of  impeachment  as  an  ingredient  of  the  offence 
therein  alleged  to  have  been  committed  by  the  PresiJent,  or  as  a  serious  aggra- 
vation thereof,  that  the  order  for  the  removal  of  Mr.  Stanton  was  issued  during 
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a  session  «f  the  Senate  and  without  senatorial  advice  and  consent.  This  par- 
ticular accusation  was  supposed  by  many  in  the  outset  of  this  controversy  to  be 
unanswerable.  But  .it  possesses  no  importance  whatever;  for  neither  the  con- 
stitutional argument  for  executive  power  to  make  removals  from  office,  nor  the 
act  of  1789  organizing  the  War  Department,  nor  any  other  former  statute  relat- 
ing to  removals,  nor  the  practice  of  the  government,  recognizes  any  distinction 
of  time  (in  making  removals)  between  session  ana1  recess.  The  President  in  all 
cases  where  he  is  authorized  to  remove  an  officer  may  remove  him  during  a  ses- 
sion of  the  Senate  as  well  as  in  a  recess  between  sessions,  for  aught  that  appears 
in  the  constitutional  reasoning,  in  the  legislation,  or  in  the  practice  of  the  past. 

Prior  to  ]  867  all  removals  were  to  be  made  by  the  President  upon  his  own 
responsibility,  without  senatorial  advice  or  consent.  Whether  the  Senate  was 
in  session  or  not  when  a  removal  was  made,  was,  therefore,  wholly  immaterial 
to  his  exercise  of  his  power.  The  presence  of  the  Senate  was  of  importance 
only  when  a  new  and  complete  appointment  was  to  be  made  to  fill  a  vacancy, 
whether  produced  by  removal  or  other  cause. 

Upon  the  whole  we  must  come  to  the  conclusion  that  if  Mr.  Stanton  holds 
mnder  the  tenure-of-office  act  he  cannot  be  removed,  either  in  session  or  in  recess, 
Avithout  the  consent  of  the  Senate;  but  if  he  does  not  hold  under  that  act,  then, 
under  the  prior  laws  and  practice  of  the  government,  he  may  be  removed  by  the 
President  at  any  time.  In  either  case  the  charge  that  he  was  removed  during 
a  session  of  the  Senate  is  unimportant,  if  not  absurd. 

The  order  for  the  removal  of  Mr.  Stanton  was  in  exact  conformity  with  the 
precedent  in  the  case  of  Timothy  Pickering,  Secretary  of  State,  who  was 
removed  from  office  by  President  Adams  on  the  12th  of  May,  1800. 

The  first  session  of  the  sixth  Congress  began  December  2,  1799,  and  ended 
May  14,  1800.  (Trial,  p.  595.)  The  removal  was  therefore  during  a  session 
of  the  Senate.  On  Saturday,  May  10,  President  Adams  wrote  to  Mr.  Pickering 
requesting  him  to  resign,  and  stating  his  desire  for  an  answer  to  his  communi- 
cation "on  or  before  Monday  morning,  because  the  nomination  of  a  successor 
must  be  sent  to  the  Senate  as  soon  as  they  shall  sit."  This  last  remark  was 
obviously  made  with  reference  to  the  adjournment  of  Congress;  for  by  resolu- 
tion of  the  21st  of  April  the  two  houses  had  agreed  to  adjourn  the  session  on 
Monday,  May  12,  and  a  resolution  of  the  Senate  to  extend  the  session  to  the 
14th  had  just  been  rejected  by  the  House.  (3  Senate  Journal,  77,  78,92.)  It 
was  necessary,  therefore,  that  a  nomination  of  a  successor  should  be  sent  to  the 
Senate  "as  soon  as  they  should  sit"  on  Monday, in  order  to  confirmation  before 
the  final  adjournment  of  the  session. 

•  Mr.  Pickering's  answer,  refusing  to  resign,  is  dated  on  Monday,  the  12th,  and 
it  is  a  fair  if  not  inevitable  conclusion,  from  the  facts  known  to  us,  that  it  was 
sent  to  the  President  on  the  morning  of  that  day.  For  the  President  had 
requested  that  the  answer  should  be  sent  to  him  on  or  before  that  morning,  and 
he  took  action  upon  the  answer,  which  indicates  that  he  received  it  at  that  time. 
He  issued  an  order  dated  the  12th,  peremptorily  discharging  Mr  Pickering  from 
further  service  as  Secretary  of  State,  and  as  s'oon  as  the  Senate  met,  on  the  same 
day,  sent  to  it  a  message  nominating  "  John  Marshall,  of  Virginia,  to  be  Secre- 
tary of  State  in  place  of  Timothy  Pickering,  removed."    (Trial,  pp.  356,  357.) 

On  May  12,  a  resolution  passed  both  houses  extending  the  session  to  the  14th, 
(3  Senate  Journal,  92,  94,)  and  on  Tuesday,  the  13th,  the  Senate,  in  executive 
session,  confirmed  the  nomination  of  Judge  Marshall  as  Secretary  of  State. 
(Trial,  p.  359.) 

It  is  clear,  then,  that  Mr.  Pickering  was  removed  during  a  session  of  Con- 
gress and  of  the  Senate ;  that  he  was  removed  before  a  nomination  of  his  suc- 
cessor was  transmitted  to  the  Senate,  and  that  his  successor  was  confirmed  and 
appointed  on  a  subsequent  day. 

The  views  of  the  managers  of  the  impeachment  upon  the  Pickering  case,  aa 
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expressed  by  them  to  the  Senate  upon  this  trial,  appear  to  be  quite  groundless. 
One  of  them  [Mr.  Butler]  was  of  opinion  that  the  nomination  of  Marshall  was 
sent  to  the  Senate  before  the  order  of  dismissal  was  sent  to  Pickering,  (Trial, 
pp.  358,  359,  360,)  while  another  [Mr.  Bingham]  insisted  at  length  that  the 
order  of  removal  was  issued  before  the  Senate  "  had  commenced  its  session,"  and 
that  President  Adams  "  did  not  consider  that  it  was  proper,  even  under  the  law 
of  1789,  for  him  to  make  that  removal  during  the  session  of  the  Senate." 
(Trial,  p.  1173.)  Neither  one  of  these  contradictory  opinions  can  stand.  It  is 
very  evident  that  the  removal  of  Pickeriug  preceded  the  nomination  of  Marshall, 
and  it  is  beyond  dispute  that  the  entire  transaction  was  during  a  session  of  the 
Senate,  and  not  in  recess.  The  Senate  had  been  in  session  for  months  ;  it  safe 
on  the  preceding  Saturday,  (3  Senate  Journal,  92,)  and  there  can  be  no  pretence 
of  a  vacation  or  recess  on  the  Monday  when  Pickering  was  removed  from  office. 
The  Pickering  case  is  therefore  a  decisive  authority  in  support  of  the  order  for 
the  removal  of  Stanton. 
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The  second,  third,  and  eighth  articles  of  impeachment  charge  the  designation 
by  the  President  of  General  Thomas  to  perform  the  duties  of  Secretary  of  War 
ad  interim  as  unlawful,  and  as  constituting  a  high  misdemeanor  in  office 

I  think  that  that  act  of  the  President  was  authorized  by  the  act  of  13th 
February,  1795,  (1  Statutes  at  Large,  p.  416.)  But  in  view  of  the  argument 
that  the  law  of  1795  is  no  longer  in  force,  it  becomes  necessary  to  consider,  in 
connection,  the  several  laws  which  relate  to  official  vacancies  and  disability  of 
officres  in  the  several  executive  departments. 

The  act  of  8th  of  May,  1792,  section  8,  provides  : 

In  case  of  the  death,  absence  from  the  seat  of  government,  or  sickness  of  the  Secretary 
of  State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  War  Department,  or  of  a»y 
officer  of  either  of  the  said  departments  whose  appointment  is  not  in  the  head  thereof, 
whereby  they  cannot  perform  the  duties  of  their  said  respective  offices,  it  shall  be  lawiul 
for  the  President  of  the  United  States,  in  case  he  shall  think  it  necessary,  to  authorize  any 
person  or  persons,  at  his  discretion,  to  perforin  the  duties  of  the  said  respective  offices  until  a 
successor  be  appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease.  (1  Stat., 
281.) 

This  act,  it  will  be  seen,  was  confined  to  the  Departments  of  State,  of  the 
Treasury,  and  of  War,  which  were  the  only  ones  organized  when  the  act  was 
passed.  It  will  be  seen,  also,  that  the  act  applies  only  to  cases  of  vacancy 
occasioned  by  death,  and  to  cases  of  disability  occasioned  by  sickness  or  absence 
from  the  seat  of  government. 

Thft  act  of  13th  of  February,  1795,  in  its  first  section,  makes  further  provision, 
as  follows : 

In  case  of  vacancy  in  the  office.of  Secretary  of  State,  Secretary  of  the  Treasury,  or  of  the 
Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  departments, 
whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of 
their  said  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case 
he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perform 
the  duties  of  said  respective  offices  until  a  successor  be  appointed  or  such  vacancy  be  filled: 
Provided,  That  no  one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term  than 
six  months. 

This  act  has  no  application  to  cases  of  temporary  disability,  but  to  cases  of 
vacancy  alone;  but  as  to  such  it  is  comprehensive  and  includes  those  of  every 
description.  It  is,  however,  like  that  of  1792,  confined  to  the  Departments  of 
State,  the  Treasury,  and  War. 

Next  follows  the  act  of  20th  of  February,  1863.     (12  Statutes  at  Large,  p. 
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65.)     Its  passage  was  recommended  by  President  Lincoln  in  a  special  message 
dated  2d  of  January,  1863,  which  reads  as  follows : 

I  submit  .to  Congress  the  expediency  of  extending  to  other  departments  of  the  government 
the  authority  conferred  on  the  President  by  the  eighth  section  of  the  act  of  the  8th  May, 
1792,  to  appoint  a  person  to  temporarily  discharge  the  duties  of  Secretary  of  State,  Secretary 
of  the  Treasury,  and  Secretary  of  War,  in  cas,e  of  the  death,  absence  from  the  seat  of  gov- 
ernment, or  sickness,  of  either  of  these  officers. 

In  pursuance  of  this  recommendation  the  act  was  passed  in  the  following 
words  : 

In  case  of  the  death,  resignation,  absence  from  the  seat  of  government,  or  sickness  of  the 
head  of  any  executive  department  of  the  government,  or  of  any  officer  of  either  of  the  said 
departments  whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the 
duties  of  their  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in 
ease  he  shall  think  it  necessary,  to  authorize  the  head  of  any  other  executive  department,  or 
other  officer  in  either  of  said  departments  whose  appointment  is  vested  in  the  President,  at 
his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be  appointed, 
or  until  such  absence  or  inability  by  sickness  shall  cease:  Provided,  That  no  one  vacancy 
shall  be  supplied  in  manner  aforesaid  for  a  longer  term  than  six  months. 

It  will  be  observed  that  thi3  act  follows  mainly  the  language  of  the  act  of 
1792.     The  particulars  in  which  it  departs  from  it  are  these: 

1.  It  extends  to  all  the  seven  executive  departments  instead  of  being  con- 
fined to  the  three  which  were  in  existence  in  1792. 

2.  It  applies  to  a  case  of  vacancy  by  resignation. 

3.  It  authorizes  the  employment  in  temporary  service  in  a  department  of 
officers  of  another  department,  instead  of  "  any  person"  as  in  the  former  laws  ; 
and  lastly,  it  borrows  from  the  act  of  1795  the  limitation  of  six  months  upon 
the  term  of  special  service  in  each  case  provided  for. 

Now  the  question  is  presented,  did  this  act  of  1863  repeal  by  necessary 
implication  the  vacancy  act  of  1795  1  It  provides  for  the  cases  of  disability  cov- 
ered by  the  act  of  1792,  and  for  cases  of  vacancy  occasioned  by  death  covered 
by  the  same  act.  But  it  provides  further  for  cases  of  vacancy  occasioned  by 
resignation  which  were  not  within  the  act  of  1792,  but  would  appear  to  be 
within  the  act  of  1795. 

It  is  clear  that  when  a  later  statute  entirely  supplies  the  place  of  a  former  one 
it  works  its  repeal.  And  so  where  a  later  statute  contradicts  a  former  one,  or 
is  plainly  inconsistent  with  it,  the  former  law  falls.  In  each  case  supposed, 
there  is  an  implied  or  constructive  repeal  of  the  old  law. 

And  when  the  place  of  an  old  law  is  supplied  in  part  by  a  new  one,  or  is  in 
part  plainly  inconsistent  with  a  new  one,  the  same  result  takes  place  as  to  such 
unnecessary  or  inconsistent  parts  of  the  old  law. 

Now,  the  act  of  1863  makes  provision  only  for  vacancies  caused  by  death  or 
resignation,  whereas  the  act  of  1795  extended  to  all  cases  of  vacancy,  including 
those  caused  by  removal  or  expiration  of  term  of  service.  As  there  is  no  express 
repeal  of  the  old  law,  and  as  the  new  one  does  not  fully  supply  its  place,  the 
old  law  must  remain  partly  in  force  and  still  apply  to  cases  of  vacancy  caused 
by  removal  or  expiration  of  term. 

And  this  view  is  strengthened  by  considering  the  fact  that  the  act  of  1863 
was  asked  for  by  Mr..  Lincoln  for  no  purpose  of  repealing  former  laws,  but  to 
extend  the  disabilities  act  of  1792  to  all  the  executive  departments. 

It  may  be  insisted  upon  further,  that  whereas  the  act  of  1795  did  not  repeal 
the  act  of  1792,  that  of  1863  cannot  be  held  to  repeal  the  act  of  1795.  Now, 
the  act  of  1792  was  often  acted  upon  in  the  practice  of  the  government  down  to 
recent  times,  and  it  was  referred  to  by  Mr.  Lincoln  as  a  subsisting  law  in  his 
communication  to  Congress  of  2d  January,  1S63.  If,  then,  the  act  of  1795  did 
not  repeal  the  act  of  1792  because  it  provided  for  a  case  of  vacancy  by  death, 
and  thus  far  supplied  the  former  law,  the  act  of  1863  cannot  be  held  to  repeal 
the  act  of  1795  because  it  provides  for  cases  of  vacancy  by  death  and  by 
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resignation.  In  each  case  the  elder  statute  continues  in  force  except  so  far  as 
its  place  is  filled  by  the  younger. 

The  argument  so  far  proceeds  upon  the  ground  that  the  act  of  1863  is  to 
some  extent  inconsistent  with  the  former  laws  and  partially  displaces  them. 
But  is  it  clear  that  it  is  inconsistent  with  those  laws  1  The  former  laws  author- 
ize the  President  to  designate  "  any  person"  to  discharge  the  duties  of  an  office 
ad  interim  in  case  of  vacancy  therein  or  disability  of  the  incumbent.  Is  it  cer- 
tain that  these  words,  "  any  person ,"  should  beheld  to  include  any  officer  of  the 
government  without  regard  to  the  character  of  his  office  or  the  duties  and  respon- 
sibilities charged  upon  him  by  law  ?  An  officer  under  bond,  if  taken  away  from 
his  proper  office  and  appropriate  duties,  could  not  be  held  responsible  upon  his 
bond  for  any  default  caused  thereby  (nor  his  sureties  either)  without  gross  injus- 
tice ;  arfd  many  other  difficulties  might  be  suggested  upon  such  construction  of 
the  law.  At  all  events,  one  would  think  that  a  very  clear,  specific,  express 
provision  by  statute  would  be  necessary  to-  withdraw  an  officer  from  the  duties 
of  an  office  to  which  he  had  been  assigned  by  due  appointment  under  the  Con- 
stitution (upon  senatorial  confirmation)  and  assign  him  to  duty  in  another 
office.  The  act  of  1863  provides  specifically  that  this  may  be  done,  and  thus 
gave  a  legal  sanction  to  a  practice  which  had  obtained  to  some  extent  before  its 
passage.  Bat  it  is  very  doubtful  whether  the  disability  and  vacancy  acts  of 
1792  and  1795  conferred  this  power  of  transferring  officers  from  one  office  to 
another  upon  the  President.  If  they  did  not,  the  act  of  1863  may  be  held  as 
additional  to  and  not  restrictive  of  the  provisions  of  the  former  law,  and  all 
question  of  inconsistency  between  them  will  disappear.  The  former  laws  may 
then  be  held  to  stand  good  as  to  all  cases  arising  under  them,  and  to  authorize 
ad  interim  authority  to  "any  persons"  not  heads  of  or  presidential  appointees 
in  the  departments  and  charged  with  other  duties  by  law. 

The  rules  for  the  construction  of  statutes  cited  on  behalf  of  the  defence  on 
this  trial  tell  very  strongly  against  the  argument  for  the  implied  repeal  of  the 
act  of  179/)  by  the  act  of  1863.  Repeals  by  implication  are  not  favored  by  the 
law;  where  a  later  statute  is  not  plainly  inconsistent  with  a  former  one,  both 
shall  stand;  remedial- statutes  shall  be  construed  liberally,  so  as  to  secure  fully 
their  object.  These  and  other  rules  sanctioned -by  the  wisdom  of  ages  fully 
protect  the  statute  of  1795  against  the  argument  of  the  prosecution,  and  give 
to  it  a  complete  sanction  as  an  existing  law.  Assuming  that  that  act  continued 
in  force  as  to  vacancies  occasioned  by  removal,  it  justified,  beyond  all  question, 
the  letter  of  authority  to  General  Thomas  of  February  21,  authorizing  him  to 
perform  the  duties  of  Secretary  of  War  ad  interim,  and  the  second,  third,  and 
eighth  articles  of  impeachment  are  wholly  without  support. 

It  has  been  said  that  the  tenure- of-office  act  repeals  all  prior  laws  which 
authorized  ad  interim  service  in  the  executive  departments,  but  the  fact  is  not 
so.  The  tenure-of-office  act  has  no  repealing  clause,  and  its  eighth  section 
does  most  clearly  recognize  the  validity  of  ad  interim  selections  for  executive 
offices.     That  section  is  as  follows : 

That  whenever  the  President  shall,  without  the  advice  and  consent  of  the  Senate,  desig- 
nate, authorize,  or  employ  any  person  to  perform  the  duties  of  any  office,  he  shall  forthwith 
notify  the  Secretary  of  the  Treasury  thereof;  and  it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury  thereupon  to  communicate  such  notice  to  all  the  proper  accounting  and  disbursing 
officers  of  his  department. 

Passing  now  from  the  general  question  of  ad  interim  legislation,  it  remains 
to  inquire  whether  the  letter  of  authority  to  General  Thomas  was  forbidden  by 
any  provision  of  the  tenure-of-office  act.     The  sixth  section  of  that  act  provides — 

That  every  removal,  appointment,  or  employment,  made,  had,  or  exercised  contrary  to  the 
provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  of  any 
commission  or  letter  of  authority,  for  or  in  respect  to  any  such  appointment  or  employment, 
shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  &c. 

Now,  an  act  done  which  is  declared  to  be  a  high  misdemeanor  by  this  section 
15  i  p — Vol.  iii 
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must  be  one  which  is  "  contrary  to  the  provisions  "  of  this  act.  And  it  is  evi- 
dent that  it  must  contravene  some  provision  of  the  first,  second,  or  third  sec- 
tions, because  those  alone  relate  to  the  subject-matter  of  removal  and  appoint- 
ment. But  it  has  been  shown  already  that  Mr.  Stanton's  case  is  not  within  the 
first  section  of  the  act,  and  that  that  section  could  not  be  violated  by  his 
removal  and  the  designation  of  Thomas  to  supply  his  place  ad  interim.  Nor 
have  we  in  hand  a  case  of  suspension  or  temporary  appointment  or  employment 
in  recess,  under  the  second  section,  nor  the  case  of  an  office  in  abeyance  under 
the  third  section. 

The  sixth  section,  therefore,  can  find  no  provision  in  any  other  part  of  the 
law  to  which  it  can  attach  itself  for  the  purpose  of  charging  a  misdemeanor 
upon  the  President  of  the  United  States.  In  other  words,  the  letter  of  authority 
to  General  Thomas  not  being  "contrary  to  the  provisions"  of  the  tenure-of- 
office  act,  the  sixth  section  cannot  declare  the  act  of  issuing  it  to  be  a  high 
misdemeanor,  punishable  by  indictment  or  impeachment. 

I  shall  pass  the  charge  found  in  these  articles,  that  the  letter  of  authority  to 
Thomas  was  issued  during  a  session  of  the  Senate  and  without  senatorial  con- 
sent, with  the  single  remark  that  it  is  made  upon  a  misconception  of  the  nature 
of  an  ad  interim  order.  Such  order  is  not  an  appointment,  (within  the  meaning 
of  the  Constitution,)  nor  is  it  subject  to  senatorial-  advice  and  consent. 

But  the  question  remains  :  suppose  the  act  of  1863  did  completely  repeal  the 
act  of  1795,  relating  to  vacancies  in  executive  offices,  and  that  there  is  no  law 
which  expressly  authorizes  the  letter  of  authority  to  General  Thomas,  then  was 
the  issuing  of  that  letter  a  high  misdemeanor  in  office  ?  Unquestionably  it  was 
not,  unless  made  such  by  the  sixth  section  of  the  tenure-of-office  act,  which  has 
just  been  disproved.  In  fact  the  issuing  of  such  a  letter  by  the  President,  even 
without  statutory  authority,  when  required  by  the  interests  of  the  public  service, 
may  be  not  innocent  merely,  but  laudable.  The  order  issued  by  President 
Lincoln  to  General  Skinner,  to  act  as  Postmaster  General  ad  interim,  although 
without  authority  of  law,  was  not  a  criminal  offence.  It  was  a  justifiable  order 
to  meet  an  emergency  in  the  public  service.  A  large  number  of  similar  orders 
for  ad  interim  service  in  the  several  executive  departments,  wholly  unauthorized 
by  any  statute,  have  been  put  in  evidence  on  the  present  trial.  They  were 
made  by  President  Jackson  and  by  his  successors  in  the  presidential  office  fre- 
quently and  without  question. 

THE    CONSPIRACY   ARTICLES. 

The  fourth,  fifth,  sixth,  and  seventh  articles  of  impeachment  charge,  in  various 
forms,  a  conspiracy  between  the  President  and  General  Thomas  on  21st  of  Feb- 
ruary, 1868,  and  are,  when  condensed  and  freed  from  verbiage,  in  substance  as 
follows  : 

Article  IV.  That  the  President  conspired  with  Thomas  and  others  unknown 
with  intent  by  intimidation  and  threats  unlawfully  to  prevent  Mr.  Stanton  from 
holding  his  office  as  Secretary  of  War,  thus  violating  the  Constitution  and  the 
conspiracy  act  of  July  31,  J.861,  and  thereby  committing  a  high  crime  in  office. 

Article  V.  That  he  conspired  with  Thomas  and  others  to  prevent  the  exe- 
cution of  the  tenure-of-office  act,  and,  in  pursuance  of  that  conspiracy,  unlawfully 
attempted  to  prevent  Mr.  Stanton  from  holding  hiB  office  of  Secretary  of  War, 
thereby  committing  a  high  misdemeanor  in  office. 

Article  VI.  That  he  conspired  with  Thomas  to  seize  by  force  the  public 
property  in  the  Department  of  War,  whereof  Stanton  had  custody,  contrary  to 
the  conspiracy  act  of  1861,  and  with  intent  to  violate  the  tenure-of-office  act, 
whereby  he  did  commit  a  high  crime  in  office. 

Article  VII..  That  he  conspired  with  Thomas  unlawfully  to  seize  the  pub- 
lic property  in  the  Department  of  War,  in  Stanton's  custody,  with  intent  to  vio- 
late the  tenure-of-office  act,  whereby  he  did  commit  a  high  misdemeanor  in  office. 
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The  charges  in  the  fourth  and  sixth  articles,  of  conspiracy  to  use  intimida- 
tion, threats,  and  force  to  prevent  Mr.  Stanton  from  holding  his  office,  and  to 
obtain  possession  of  the  public  property  in  the  War  Department,  contrary  to 
the  conspiracy  act  of  1861,  are  not  sustained  but  disproved  by  the  evidence  upon 
the  trial ;  and  it  is,  therefore,  unnecessary  to  subject  them  to  particular  exami- 
nation. 

The  charges  in  the  fifth  and  seventh  articles,  of  conspiracy  to  violate  and  to 
prevent  the  execution  of  the  tenure- of-office  act,  as  well  as  those  in  the  fourth 
and  sixth  articles,  are  founded  upon  the  order  for  the  removal  of  Mr.  Stanton 
and  the  letter  of  authority  to  General  Thomas  of  21st  of  February,  1868,  and 
have  no  support  whatever  if  those  papers  were  lawfully  issued. 

It  is  difficult  to  see  how  the  simple  issuing  of  an  official  executive  order  or 
letter  under  a  claim  of  right,  and  its  acceptance  or  peaceful  action  under  it  by  a 
subordinate  officer,  can  constitute  a  conspiracy  in  point  of  law.  The  confede- 
rating together — the  mutual  agreement  or  plot  between  the  parties — which  is  an 
essential  element  of  conspiracy,  would  in  such  case  seem  to  be  wanting.  But, 
certainly,  if  the  order  and  letter  of  authority  were  issued  to  accomplish  a  law- 
ful purpose,  there  is  an  end  of  all  the  conspiracy  articles,  and  of  all  the  other 
articles  down  to  and  including  the  eighth.  The  allegations  about  intimidation, 
threats,  and  force  in  the  fourth  and  sixth  articles  being  unproved  or  disproved, 
all  the  first  eight  articles  rest  upon  the  assertion  that  Mr.  Stanton's  case  is  within 
the  tenure-of-office  act,  and  his  tenure  defined  and  protected  by  it.  If  that 
assertion  be  refuted,  all  those  eight  articles,  unsupported,  fall  into  ruin. 

THE  EMORY  ARTICLE. 

But  few  words  are  necessary  upon  the  ninth  article,  which  recites  the  conver- 
sation between  the  President  and  General  Emory  on  the  22d  February,  1868, 
in  which  the  President  expressed  the  opinion  that  the  second  section  of  the  army 
appropriation  act  of  March  2,  1867,  which  required  that  all  orders  and  instruct 
tions  relating  to  military  operations  issued  by  the  President  or  Secretary  of  War 
should  be  issued  through  the  General  of  the  army,  &c,  was  unconstitutional. 
The  article  charges  the  President  with  an  intent  to  induce  General  Emory  to 
violate  said  act,  and  to  receive  and  obey  his  orders  in  contravention  thereof, 
with  the  further  intent  thereby  to  enable  him  (the  President),  to  prevent  the  exe- 
cution of  the  tenure-of-office  act,  and  to  prevent  Mr.  Stanton  from  holding  the 
office  of  Secretary  of  War. 

The  testimony,  instead  of  sustaining  these  averments  of  intent,  repels  them, 
and  it  explains  in  a  satisfactory  manner  how  the  interview  between  the  Presi- 
dent and  General  Emory  was  brought  about,  and  how  the  conversation  concern- 
ing the  army  appropriation  act  arose.  It  is  not  necessary  to.  consider  the  legal 
sufficiency  of  this  article  in  form  or  substance  as  an  article  of  impeachment 
when  its  material  averments  are  disproved.  * 

THE  BUTLER  ARTICLE. 

The  tenth  article  charges  the  utterance  of  certain  public  speeches  by  the 
President  as  a  high  misdemeanor  in  office.  The  first  was  delivered  at  the  Exe- 
cutive Mansion,  in  Washington,  on  the  18th  day  of  August,  1866-;  the  second 
at  Cleveland,  on  the  3d  September ;  and  the  third  at  St.  Louis,'  on  the  8th  of 
September  of  the  same  year ;  and  extracts  from  them  are  set  forth  in  the  speci- 
fications of  this  article.  They  are  charged  to  have  been  indecent  and  unbecom- 
ing, and  made  with  intent  to  bring  the  Congress  of  the  United  States  into  con- 
tempt and  disgrace,  and  to  excite  the  resentment  of  the  people  against  it  and 
against  the  laws  by  it  duly  enacted. 

The  sufficient  answer  to  this  article  is,  that  it  charges  no  offence  against  the 
laws  of"  the  United  States,  and  that  it  calls  in  question  that  privilege  of  freedom 
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of  speech  which  is  the  common  birthright  of  the  American  people.  The  Presi- 
dent in  those  speeches  denounced  the  thirty -ninth  Congress  for  its  course  on  the 
subject  of  reconstruction,  and  imputed  to  some  of  its  members  responsibility 
for  the  New  Orleans  massacre.  He  said  also  that  it  was  a  Congress  of  but  a 
part  of  the  States,  a  remark  which  was  perfectly  true,  and  did  not  necessarily 
import  a  denial  of  its  constitutional  powers.  But  neither  these  nor  any  other 
observations  made  by  him  can  be  brought  within  the  prohibitions  of  any  law  of 
the  United  States,  and  their  utterance  was  the  exercise  of  a  right  which  cannot 
be  questioned  either  in  the  ordinary  courts  of  law  or  in  a  court  of  impeachment. 
The  case  of  Judge  Humphreys  is  not  a  precedent  to  sustain  this  article.  He 
was  impeached,  to  be  sure,  for  a  speech  made,  but  the  speech  was  treasonable 
in  character  and  effect,  for  it  incited  to  armed  resistance  against  the  United 
States,  and  gave  to  the  public  enemies  "  aid  and  comfort."  Its  utterance  was 
an  act  of  treason  which,  being  committed  by  a  civil  officer  of  the  United  States, 
rendered  him  liable  to  impeachment  and  removal  from  office. 

THE    STEVENS  ARTICLE. 

.  The  eleventh  article  is  nondescript,  and  a  curiosity  in  pleading.  As  an  article 
on  which  to  convict,  its  strength  consists  in  its  weakness — in  the  obscurity  of  its 
charges  and  the  intricacy  of  its  form.  As  an  afterthought  of  the  House  of  Rep- 
resentatives, or  rather  as  a  reluctant  concession  by  the  House  to  the  pertinacity 
of  its  author,  it  is. not  merely  supplementary  to  the  other  articles  in  position,  but 
bears  upon  its  face  the  evidence  of  its  distinct  and  peculiar  origin.  Considered 
in  parts  it  is  nothing — the  propositions  into  which  it  is  divisible  cannot  stand 
separately  as  charges  of  criminal  conductor  intention  ;  and  considered  as  a  whole 
it  eludes  the  understanding  and  baffles  conjecture.  While  we  cannot  suppose 
it  to  have  been  drawn  in  scorn  of  the  Senate,  before  whom  it  was  to  be  placed 
as  an  article  of  impeachment,  it  would  be  true  to  the  paternity  of  a  scornful 
spirit  and  a  reckless  brain  if  such  paternity  were  assigned  to  it. 

The  matter  of  this  article,  so  far  as  substance  can  be  detected  in  it,  is  drawn 
mostly  from  the  other  articles;  but  that  matter  is  arranged,  manipulated,  and 
combined  together  in  a  manner  to  vex  the  student  and  confound  the  judge;  and 
the  new  particulars  of  charge  or  aggravation  (whichever  they  may  be)  contained 
in  the  article  are  hinted  at  rather  than  expressed,  and  we  vainly  explore  the 
context  to  discover  distinctly  their  antecedents  or  the  conclusions  to  which  they 
lead. 

As  no  abstract  can  do  justice  to  this  article,  it  must  be  given  in  extenso.  It 
is  as  follows: 

Art.  11.  That  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the 
high  duties  of  his  office,  and  of  his  oath  of  office,  and  in  disregard  of  the  Constitution  and 
laws  of  the  United  States,  did,  heretofore,  to  wit,  on  the  18th  day  of  August,  A.  D.  1866,  at 
the  city  of  Washington,  and  the  District  of  Columbia,  by  public  speech,  declare  and  affirm, 
in  substance,  that  the  39th  Congress  of  the  United  States  was  not  a  Congress  of  the  United 
States  authorized  by  the  Constitution  to  exercise  legislative  power  under  the  same ;  but,  on 
the  contrary,  was  a  Congress  of  only  part  of  the  States,  thereby  denying,  and  intending  to 
deny,  that  the  legislation  of  said  Congress  was  valid  or  obligatory  upon  him,  the  said  An- 
drew Johnson,  except  in  so  far  as  he  saw  fit  to  approve  the  same,  and  also  thereby  denying, 
and  intending  to  deny,  the  power  of  the  said  39th  Congress  to  propose  amendments  to  the 
Constitution  of  the  United  States ;  and,  in  pursuance  of  said  declaration,  the  said  Andrew 
Johnson,  President  of  the  United  States,  afterwards,  to  wit,  on  the  21st  day  of  February,  A. 
D.  1868,  at  the  city  of  Washington,  in  the  District  of  Columbia,  did,  unlawfully,  and  in  dis- 
regard of  the  requirements  of  the  Constitution — that  he  should  take  care  that  the  laws  be 
faithfully ^ executed — attempt  to  prevent  the  execution  of  an  act  entitled  "An  act  regulating 
the  tenure  of  certain  civil  offices,"  passed  Mareli  2,  1867,  by  unlawfully  devising  and  con- 
triving, and  attempting  to  devise  and  contrive^,  means  by  which  he  should  prevent  Edwin  M. 
Stanton  from  forthwith  resuming  the  functions  of  the  office  of  Secretary  for  the  Department 
of  War,  notwithstanding  the  refusal  of  the  Senate  to  concur  in  the  suspension  theretolore 
made  by  said  Andrew  Johnson  of  said  Edwin  M.  Stanton  from  said  office  of  Secretary  for 
the  Department  of  War;  and  also  by  further  unlawfully  devising  and  contriving,  and 
attempting  to  devise  and  contrive,  means,  then  and  there,  to  prevent  the  execution  of  an  act 
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entitled  "An  act  making  appropriations  for  the  support  of  the  army  for  the  fiscal  year  end 
ing  June  30,  J  868,  and  for  other  purposes,"  approved  March  2,  18H7  ;  and  also  to  prevent 
the  execution  of  an  act  entitled  "  An  act  to  provide  for  the  more  efficient  government  of  the 
rebel  States,"  passed  March  2,  1867,  whereby  the  said  Andrew  Johnson,  President  of  the 
United  States,  did  then,  to*  wit,  on  the  21st  day  of  February,  A.  D.  1868,  at  the  city  of  Wash- 
ington, commit,  and  was  guilty  of,  a  high  misdemeanor  in  office. 

No  one  having  been  known  to  assert  that  he  understood  fully  this  article,  it 
may  be  thought  hazardous  to  attempt  its  exposition ;  but  the  difficulty  of  the 
task  will  doubtless  be  taken  into  due  account  by  all  generous  persons  in  judg- 
ing its  performance. 

The  inducement  contained  in  the  first  three  lines  and  the  conclusion  are  taken 
from  the  formal  parts  of  prior  articles. 

The  clause  which  sets  forth  the  speech  of  the  18th  of  August,  1866,  and  the 
intent  of  that  speech,  may  be  considered  as  constituting  the  body  of  the  charge, 
as  the  ground  of  the  charge,  as  a  part  of  the  charge,  or  as  the  introduction  to 
the  charge.  Whichever  it  may  be,  it  is  borrowed  from  the  tenth  article ;  and, 
if  condemned  there,  nnist  fall  here  as  a  distinct  charge  or  element  of  accu- 
sation. 

Next,  it  is  said  that  the  President,  "in  pursuance"  of  saiH  speech  of  18th 
August,  did,  on  the  21st  February,  1868,  "attempt  to  prevent  the.execution" 
of  the  tenure-of-office  act  by  "  devising  and  contriving,  and  attempting  to  devise 
and  contrive,  means"  to  prevent  Stanton  from  resuming  his  office  of  Secretary 
of  War,  &c. 

Is  this  merely  a  specification  under  the  prior  charge,  or  a  continuation  of  that 
charge,  or  a  substantive  and  distinct  or  separable  accusation  ?  If  it  be  the  first 
or  second  of  these,  it  will  share  the  fate  of  the  prior  charge  in  a  vote  of  guilty 
or  not  guilty  upon  the  whole  article.  And  the  words  in  pursuance,  with  which 
this  division  begins,  may  be  thought  to  so  connect  it  with  the  prior  matter  as  to 
render  this  result  certain.  If,  however,  this  division  be  a  distinct  or  separable 
accusation,  we  are  to  examine  it  further.  In  that  view  it  must  aver  the  sub- 
stance of  a  criminal  charge.  But  this  it  does  not  do.  It  avers  only  certain 
action  of  the  President's  mind — no  overt  act ;  no  conduct  of  his,  good  or  bad. 
He  "devised  and  contrived,  and  attempted  to  devise  and  contrive,  means "  to 
keep  Mr.  Stanton  out  of  office;  but  he  used  no  means,  and  he  took  no  steps  to 
create  or  provide  them.  It  is  true,  he  is  charged  with  an  "  attempt  to  prevent 
the  execution  of  the  tenure-of-office  act,"  but  only  by  the  "  devising  and  con- 
triving, and  attempting  to  devise  and  contrive,  means"  to  keep  Mr.  Stanton  out 
of  office.  t 

In  brief,  this  accusation  is  that  the  President  cogitated  the  means  to  keep  Mr. 
Stanton  out  of  office,  and.  thereby  violated  the  tenure-of-office  act!  It  is  too 
plain  for  question  that  no  criminal  act  is  charged  here,  nor  any  fact  set  forth 
upon  which  a  judicial  investigation  can  be  had  or  judgment  be  pronounced.  But 
it  has  been  supposed  and  asserted  that  this  part  of  the  eleventh  article  refers 
to  a  desire  and  intention  of  the  President,  not  on  21st  of  February,  but  in  Jan- 
uary before,  to  prevent  Mr.  Stanton  from  resuming  his  office.  Be  it  so.  If  we 
are  to  build  up  a  proper  charge  with  a  proper  date  /rom  materials  obtained  out- 
side of  the  articles,  and  proceed  to  try  the  President  upon  it,  to  what  conclusion 
may  we  arrive  ?  Why,  that  the  President  had  an  intention  to  keep  Stanton  out, 
and  devised  a  plan  or  means  for  that  purpose,  but  did  not  use  those  means  or 
put  that  plan  into  execution.  Here  was  no  breach  of  the  tenure-of-office  act,  or 
of  any  other  law.  Whether  his  purpose  was  good  or  bad,  it  did  not  lead  to 
an  actual  offence  ;  aud  if  his  intention  had  been  carried  out  in  an  act,  what  would 
that  act  have  been  1  Why,  obviously,  an  order  for  the  removal  of  Stanton  before 
he  had  actually  resumed  his  office.  But  that  would  have  raised  precisely  the 
same  question  which  was  raised  by  the  order  of  removal  of  21st  February,  which 
we  are  to  determine  under  the  first  article  of  impeachment.     An  order  removing 
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Mr.  Stanton  would  have  borne  the  game  legal  character  whether  issued  to  prevent 
him  from  resuming  his  office  or  to  turn  him  out  after  he  had  resumed  it. 

The  next  clauses,  and  the  concluding  clauses  of  accusation  in.  this  article, 
aver  a  devising  and  contriving,  &c,  to  prevent  the  execution  of  the  army  appro- 
priation act,  (a  repetition  of  the  charge  in  the  ninth  article,  and  unproved,)  and 
also  to  prevent  the  execution  of  the  reconstruction  act  of  March  2,  1867,  (also 
unproved.)  Whether  these  clauses  relate  to  the  same  antecedents  or  not,  and 
whether  they  are  independent  of  each  other  or  not,  we  need  not  inquire.  Nor 
is  it  necessary  to  enlarge  upon  the  absurdity  of  holding  that  a  contriving  to  pre- 
vent the  execution  of  the  army  appropriation  act  or  the  reconstruction  act  will 
establish  or  tend  to  establish  an  attempt  to  prevent  the  execution  of  the  tenure- 
of-office  act;  for,  as  these  averments  are  not  proved,  their  relations  to  prior  parts 
of  the  article  and  to  each  other  are  unimportant. 

THE  TENURE-OF-OFFICE  ACT.  .     - 

• 

There  are  several  questions  relating  to  the  constitutionality  and  construction 
of  the  act  of  2d  March,  1867,  ("to  regulate  the  tenure  of  certain  civil  offices,") 
which  remain  to  be  examined.  They  do  not  arise  upon  the  consideration  of 
any  one  article  alone,  but  upon  the  consideration  of  nearly  all  of  them,  and  can 
be  most  conveniently  presented  in  this  place  after  the  articles  have  been  sepa- 
rately examined. 

1.  Was  the  tenure-of-office  act  constitutional  in  its  application  to  heads  of 
executive  departments  who  were  in  office  at  the  time  of  its  passage  ?  This 
question  assumes,  for  the  purposes  of  argument,  that  they  were  brought  within 
the  act  by  its  terms  and  that  a  new  tenure  was  fixed  for  them  by  it.  I  have  no 
hesitation  in  answering  this  question  in  the  negative,  and  in  holding  that  it  was 
not  competent  for  Congress  to  assign  to  Mr.  Stanton  an  office  of  more  extended 
duration  or  greater  security  of  tenure  than  that  which  he  held  under  his  commis- 
sion by  virtue  of  presidential  appointment.  This  seems  to  me  too  clear  for 
doubt  or  denial  when  we  consider  the  character  of  the  office  and  the  plain  words 
of  the  Constitution. 

The  Secretary  of  War  is  the  head  of  an  executive  department ;  his  office  as 
such  head  is  expressly  mentioned  in  the  Constitution,  and  his  appointment  must 
be  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate.  As  he 
is  not  an  inferior  officer,  within  the  meaning  of  the  appointment  clause  of  the 
Constitution,  Congress.cannot  provide  another  mode  of  appointing  him,  much 
less  assume  the  power  of  appointing  him  to  themselves.  It  follows  that  they 
cannot  give  to  a  Secretary  a  right  to  hold  his  office  beyond  the  term  for  which 
he  was  appointed,  or  to  hold  it  freed  from  a  condition  upon  which  the  appoint- 
ment was  made. 

Let  this  proposition  be  illustrated  by  examples,  and  its  truth  and  soundness 
will  more  clearly  appear.  Take  the  case  of  a  future  Secretary,  holding  under 
this  tenure-of-office  act,  for  a  term  of  four  years  and  one  month  by  virtue  of  a 
presidential  appointment  to  which  senatorial  advice  and  consent  has  been  given. 
Can  Congress  by  law  extend  his  term  ?  Can  they  by  statute  authorize  him  to 
hold  his  office  for  eight  or  ten  years  instead  of  four  ]  If  so,  the  officer  will 
hold  under  the  statute  during  all  the  time  added  to  his  term  in  contempt  of  the 
constitutional  power  of  appointment.  Again,  suppose  the  case  of  a  Secretary 
appointed  and  commissioned  to  hold  during  the  pleasure  of  the  President.  Can 
Congress  by  statute  authorize  him  to  hold  during  good  behavior,  thus  making 
his  office  one  for  life  (unless  removed  for  legal  misconduct)  instead  of  one  at  the 
pleasure  of  the  appointing  power?  In  this  case,  also,  the  new  right  is  conferred 
in  derogation  of  the  power  held  by  the  President  and  Senate  under  the  Consti- 
tution. And  in  the  precise  case  which  we  have  before  us,  Mr.  Stanton  holding 
under  his  appointment  and  commission  at  the  pleasure  of  the  President,  can 
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Congress  by  statute  give  him  a  right  to  hold  his  office  for  a  term  of  years 
against  the  President's  will?  If  they  can  do  this  they  can  also  hereafter,  at 
their  pleasure,  assign  him  an  additional  term  of  years  or  give  him  a  life  estate 
in  his  office.  In  either  case  what  have  we  but  a  new  appointment  to  office  by 
Congress? 

By  the  express  words  of  the  Constitution  the  principal  officers  of  the  gov- 
ernment (including,  I  think,  the  heads  of  the  executive  departments)  must  be 
appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate, 
and  the  appointment  of  inferior  officers  may  be  vested  by  law  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments.  Each  house  of  Con- 
gress may  choose  their  own  officers,  but  in  no  case  whatever  can  Congress 
appoint  an  officer  of  the  United  States.  Being  clearly  incapable  of  making  an 
appointment,  they  cannot  change  one  after  it  is  made,  giving  it  a  character  and 
duration  which  were  not  within  the  contemplation  or  intention  of  the  appointing 
power  when  the  office  was  conferred. 

I  conclude,  then,  that  if  the  tenure-of-office  act  be  construed  to  place  the 
cases  of  Mr.  Stanton  and  of  the  other  Lincoln  Secretaries  within  a  new  tenure- 
of-office  rule,  it  ia  so  far  forth  unconstitutional  and  void,  and  can  afford  no  sup- 
port to  the  first  eight  and  to  the  eleventh  articles  of  impeachment. 

2.  It  is  important  to  observe  that  no  objection  upon  constitutional  grounds  is 
made,  or  can  be  made,  to  some  parts  of  the  tenure-of-office  act.  The  sixth  sec- 
tion, for  instance,  is  entirely  unexceptionable,  aud  was  very  properly  acted  upon 
by  the  President  in  giving  notice  to  the  Secretary  of  the'Treasury  of  Mr.  Stan- 
ton's suspension  in  August,  1867.  And  so  the  second  section  of  the  act,  in 
authorizing  the  suspension  of  officers  between  sessions  of  the  Senate,  violates 
no  provision  of  the  Constitution,  and  denies  no  just  claim  of  executive  power. 
It  was  quite  competent  for  the  President  to  suspend  Mr.  Stanton  under  that 
section,  notwithstanding  his  denial  of  the  validity  of  the  first  section,  and  if  he 
had  done  so  in  express  terms  he  would  not  have  exposed  himself  to  a  charge  of 
inconsistency.  It  is  true  he  puts  his  suspension  of  Mr.  Stanton  upon  tfie  execu- 
tive power  to  remove  him  under  the  Constitution,  holding  that  the  power  to 
remove  includes  the  power  to  suspend,  but  still  the  act  of  suspension  fell 
within  the  letter  of  the  law  and  was  in  all  respects  conformed  to  it.  While  it 
was  from  the  President's  point  of  view  a  good  exercise  of  power  under  the 
Constitution,  it  was  also  undeniably  a  good  exercise  of  power  within  the  terms 
of  the  law ;  and  if  placed  upon  the  latter  ground  alone  it  would  not  be  an  admis- 
sion of  the  constitutionality  of  the  whole  law,  but  only  of  so  much  of  the  sec- 
ond section  as  authorizes  suspension  from  office.  It  is  only  necessary  to  add 
here,  by  way  of  explanation,  that  while  Mr.  Stanton's  case  is  believed  not  to 
come  within  the  operation  of  the  first  section,  the  power  to  suspend  him  is 
clearly  conferred  by  the  second. 

3.  I  hold  that  the  violation  of  law  by  a  President  which  will  constitute  an 
impeachable  high  crime  or  misdemeanor  must  be  a  wilful  and  intentional  viola- 
tion, and  in  its  nature  calculated  to  produce  serious  injury  to  the  public  service. 
Mistake  and  error  of  judgment  merely  are  not  to  be  punished  by  impeachment, 
but  only  grievous  and  wilful  crime  which  endangers  the  public  safety  or  welfare. 
Therefore, »if  there  was  an  honest  misconstruction  of  the  tenure-of-office  act  by 
the  President,  in  holding  that  Mr.  Stanton's  case  was  not  within  it,  he  cannot 
be  convicted.  The  removal  of  Mr.  Stanton  was  not  an  act  calculated  to  injure 
the  public  service  or  shock  the  moral  sense  of  the  people.  And  the  construc- 
tion of  the  tenure-of-office  act  adopted  by  the  President,  whether  right  or  wrong, 
was  not  an  unreasonable  or  rash  one,  but  was  precisely  that  construction  which 
had  been  assigned  to  it  in  the  Senate  at  the  time  of  its  passage,  aud  which 
appears  to  be  most  consistent  with  its  terms. 

4.  Assuming  thai  the  first  section  of  the  tenure-of-office*act  was  one  of  doubtful 
constitutionality  and  construction,  I'hold  that  the  President  was  fully  justified 
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in  challenging  its  application  to  his  Secretaries,  and  in  taking  necessary  steps  to 
have  its  validity  and  construction  determined  in  the  courts  of  law.  But  his 
position  as  to  his  right  and  duty  in  this  respect  has  been  grossly  misrepresented 
and,  perhaps,  greatly  misunderstood.  It  was  stated,  however,  by  Judge  Curtis, 
in  his  opening  for  the  defence,  with  a  clearness  and  completeness  which  leave 
nothing  to  be  desired,  and  remove  all  excuse  for  misconception  or  complaint. 
He  said  : 

I  am  not  intending  to  advance  upon  or  occupy  any  extreme  ground,  because  no  such 
ground  has  been  advanced  upon  or  occupied  by  the  President  of  the  United  States.  He  is  to 
take  care  that  the  laws  be  faithfully  executed.  When  a  law  has  been  passed  through  the 
forms  of  legislation,  either  with  his  assent  or  without  his  assent,  it  is  his  duty  to  see  that  that 
law  is  faithfully  executed  so  long  as  nothing  is  required  of  him  but  ministerial  action.  He 
is  not  to  erect  himself  into  a  judicial  court  and  decide  that  the  law  is  unconstitutional,  and 
that  therefore  .he  will  not  execute  it.  *  *  *  *  He  asserts  no  such  power.  He  has 
no  such  idea  of  his  duty.  His  idea  of  his  duty  is,  that  if  a  law  is  passed  over  his  veto  which 
he  believes  to  be  unconstitutional,  and  that  law  affects  the  interests  of  third  persons,  those 
whose  interests  are  aifected  must  take  care  of  them,  vindicate  them,  raise  questions  con- 
cerning them  if  they  should  be  so  advised.  If  such  a  law  affects  the  general  and  public 
interests  of  the  people,  the  people  must  take  care  at  the  polls  that  it  is  remedied  in  a  consti- 
tutional way. 

But  when,  senators,  a  question  arises  whether  a  particular  law  has  cut  off  a  power  con- 
fided to  him  by  the  people  through  the  Constitution,  and  he  alone  can  raise  the  question, 
and  he  alone  can  cause  a  judicial  decision  to  come  between  the  two  branches  of  the  govern- 
ment to  say  which  of  them  is  right,  and  after  due  deliberation  with  the  advice  of  those  who 
are  his  proper  advisers,  he  settles  down  firmly  upon  the  opinion  that  such  is  the  character  of 
the  law,  it  remains  to  be  decided  by  you  whether  there  is  any  violation  of  his  duty  when  he 
takes  the  needful  steps  to  raise  that  question  and  have  it  peacefully  decided.     (Page  382.) 

And  again  he  said,  (page  391 :) 

So  long  as  it  is  a  question  of  administrative  duty  merely,  he,  [the  President,]  holds  that  he 
is  bound  by  the  law. 

It  is  admitted  on  all  hands  that  a  private  citizen  may  proceed  in  a  peacefu- 
manner  to  resist  any  law  which  violates  his  personal  rights  under  the  constitul 
tion,  and  may  bring  such  law  before  the  courts  for  judicial  condemnation.  And 
even  if  he  should  be  mistaken  as  to  his  right,  and  as  to  the  invalidity  of  the 
law,  his  error  will  not  be  imputed  to  him  as  a  crime. 

And  so,  where  a  question  arises  as  to  the  constitutional  right  of  the  President 
to  change  his  constitutional  advisers — the  men  who  constitute  his  political  house- 
hold, and  for  whose  acts  he  is  responsible  to  the  people  and  to  the  law — as 
against  a  statute  which  invades  or  denies  to  him  such  right,  can  it  be  doubted 
that  he  may  challenge  the  statute  and  carry  it  into  the  courts  of  law  for  judg- 
ment ?  And  where  the  statute  is  plainly  in  contempt  of  the  past  practice  of  the 
government,  and  of  the  very  highest  authorities  which  can  be  cited  upon  a  ques- 
tion of  constitutional  law,  and  no  one  but  the  President  can  bring  it  to  the  test 
of  judicial  examination  and  judgment,  is  not  his  duty  to  challenge  it  as  incon- 
testable as  his  right  1 

CONCLUSION. 

I  have  now  concluded  my  examination  of  the  several  articles  of  impeachment 
and  of  the  act  of  Congress  upon  which  most  of  them  are  founded.  The  general 
question  of  presidential  power  under  the  Constitution  to  remove  officers  of  the 
United  States  from  office  at  discretion  has  been  but  slightly  noticed,  and  no  atten- 
tion has  been  bestowed  upon  those  topics  of  declamation  and  invective  which 
have  been  intruded  into  the  trial.  The  constitutional  question  was  discussed 
by  me  at  length  when  the  tenure-of-office  act  was  passed,  and  I  do  not  find  it 
necessary  to  repeat  the  argument  then  made  by  me  in  order  to  explain  or  vin- 
dicate my  judgment  upon  these  articles  of  impeachment.  As  to  the  extraneous 
and  irrelevant  matters  introduced  into  the  trial,  and  particularly  into  the  argu- 
ment, I  put  them  wholly  aside.  This  case  is  to  be  tried  upon  the  laws  which 
apply  to  it,  and  upon  tLe  facts  which  are  duly  proved.     The.  issue  joined  is  not 
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political  but  judicial,  and  it  is  upon  specific  articles  of  accusation.  Tbey  are  to 
be  decided  honestly  and  firmly,  and  nothing  beside  them  is  to  pass  into  judgment. 
In  my  opinion  the  acquittal  of  the  President  upon  all  the  charges  preferred 
against  him  is  authorized  by  law  and  demanded  by  justice.  He  has  committed 
no  high  crime  or  misdemeanor.  He  has  trampled  upon  no  man's  right ;  he  has 
violated  no  public  duty.  He  has  kept  his  oath  of  office  unbroken  and  has  sought 
in  a  lawful  manner  to  vindicate  and  preserve  the  high  constitutional  powers 
confided  to  him  by  the  people.  He  cannot  and  ought  not  to  be  punished  for 
his  opinions  upon  public  measures  and  public  policy ;  and,  in  contemplation  of 
law,  his  conduct  in  all  the  matters  brought  before  us  for  review  has  been  irre- 
proachable. What  he  has  done  indicates  not  criminal  intent  but  patriotic  pur- 
pose ;  and  besides,  that  true  courage,  sustained  and  invincible,  which  grapples 
with  difficulty  and  defies  danger. 


Opinion  of  Mr.  Senator  Harlan. 

In  the  first  article  of  impeachment  the  House  of  Representatives  accuse 
Andrew  Johnson,  President  of  the  United  States,  of  the  commission  of  "  a  high 
misdemeanor  in  office,"  in  issuing  an  order,  during  the  session  of  the  Senate, 
for  the  removal  of  Edwin  M.  Stanton,  Secretary  of  the  Department  of  War, 
from  said  office,  February  21,  1868,  in  violation  of  the  Constitution  and  of  an 
act  entitled  "An  act  regulating  the  tenure  of  certain  civil  offices,"  approved 
March  2,  1S67. 

The  President  in  his  answer  to  this  article,  presented  to  the  Senate  March  23, 
1868,  admits  that  he  did  remove  said  Stanton  from  said  office  by  suspending  him 
August  12,  1867,  and  by  making  it  absolute  and  perpetual,  as  per  order  dated 
February  21,  1868;  and'justifies  the  act  of  removal  by  asserting — 

That  the  Constitution  of  the  United  States  confers  on  the  President     *         *        *        * 
the  power  at  any  and  all  times  of  removing  from  office  all  executive  officers  for  cause,  to  be    ♦ 
judged  of  by  the  President  alone,  and  that  the  Congress  could  not  deprive  him  thereof.    (Impeach- 
ment Record,  p.  23.) 

It  is  proper  to  observe  in  the  beginning  that  the  President  does  not  justify 
under  any  existing  statute — that  of  1789,  creating  the  Department  of  War,  or 
any  other.  He  admits  the  act  of  removal,  and  claims  that  it  was  not  "  a  high 
misdemeanor  in  office."  Alleging  that  the  Constitution  confers  on  him  the  abso- 
lute and  exclusive  right  to  remove  all  executive  officers  at  discretion,  whether 
the  Senate  be  in  session  or  not,  and  admitting  the  existence  of  an  act  of  Congress 
prohibiting  it,  the  act  of  removal  was,  nevertheless,  legal,  because,  in  his  opinion, 
Congress  had  no  right,  under  the  Constitution,  to  prohibit,  to  regulate,  or  in  any 
way  to  interfere  with  the  exercise  of  this  executive  function. 

This  is  the  issue  joined  under  the  first  article,  which  brings  us  necessarily  to 
an  examination  of  the  provisions  of  the  Constitution  which  are  supposed  to  clothe 
the  President  with  this  exclusive  authority  to  make  removals  from  office. 

The  Constitution  does  not  anywhere,  in  terms,  confer  on  the  President  the 
authority  to  make  removals  ;  nor  does  it  anywhere  confer  on  him  this  right  by 
necessary  implication.  It  does  confer  on  him  the  qualified  right  to  make  appoint- 
ments. 

The  second  clause  of  the  second  section  of  article  two  of  the  Constitution 
provides  that — 

He  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate  shall  appoint, 
ambassadors,  other  public  ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States,  whose  appointments  are  not  herein  otherwise  provided  for,  and 
which  shall  be  established  by  law. 

It  also  provides  that — 

Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as  they  think  proper  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 
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And  the  last  clause  of  this  section  provides  that — 

The  President  shall  have  power  to  fill  up  all  vacancies  thaf  may  happen  during  the  recess 
of  the  Senate,  by  granting  commissions  which  shall  expire  at  the  end  of  their  next  session. 

It  is  therefore  clear  the  President  is  clothed  by  direct  grant  of  the  Consti- 
tution with  the  absolute,  unrestrained,  and  exclusive  right  to  make  appoint- 
ments to  fill  vacancies  temporarily  which  may  happen  during  the  recess  of  the 
Senate,  and  with  the  qualified  right  to  make  permanent  appointments  during 
the  sessions  of  the  Senate;  but  he  is  not  clothed  with  the  authority  by  direct 
grant  to  make  removals  either  in  the  recess  or  during  the  sessions  of  the  Senate. 

Nor  does  the  President  appear  to  be  vested  with  the  exclusive  authority  to  make 
removals  by  any  necessary  implication,  or  by  any  necessary  construction  of  any 
other  clause  of  the  Constitution. 

It  is  sometimes  argued  that  the  right  to  remove  is  a  necessary  incident  or 
concomitant  of  the  right  to  appoint.  But  this  is  begging  the  very  question  at 
issue.  Is  it  a  necessary  incident  of  the. power  to  appoint  ?  If  so,  why  is  it  so  ? 
May  not  the  act  of  appointment  be  distinct  and  separate  from  the  act  of  removal? 
If  not — if  they  must  necessarily  go  together — if  they  must  necessarily  be  per- 
formed by  the  same  party  or  parties — if  they  are  necessary  concomitants  of 
each  other,  it  will  follow  irresistibly  that  the  President,  having  the  exclusive  and 
absolute  authority  to  make  temporary  appointments  to  fill  vacancies  during  the 
recess  of  the  Senate,  may  make  removals  during  the  recess  ;  and  as  he  is  clothed 
only  with  a  qualified  right  to  make  appointments  during  the  session,  the  right 
to  remove  during  the  sessions  of  the  Senate  must  be  qualified  by  the  same  limi- 
tations. To  assert  the  contrary  would  involve  the  absurdity  of  insisting  that 
the  incident  is  superior  to  the  principle,  that  the  implied  power  is  greater  than 
the  direct  grant ;  or,  to  apply  the  reasoning  in  physics,  it  would  be  to  assert 
that  the  reflected  light  from  another  surface  may  be  superior  to  the  direct  solar 
ray — that  the  momentum  of  a  flying  projectile  is  greater  than  the  original  force 
from  which  it  derived  its  motion.  It  is  clear,  therefore,  as  it  seems  to  me,  if  the 
right  of  removal  is  an  incident  of  the  right  to  appoint — if  the  two  acts  must  go 
together — if  all  the  authority  possessed  by  the  President  to  remove  an  officer 
is  derived-.h'om  the  grant  of  authority  to  appoint,  and  if  the  power  to  appoint 
during  the  sessions  of  the  Senate  is  qualified,  depending  on  the  "  advice  and 
consent  of  the  Senate,"  it  must  follow  that  the  authority  to  remove  during  the 
sessions  is  in  like  manner  qualified  and  dependent  on  the  advice  and  consent  of 
the  Senate. 

But  if  the  power  of  appointment  and  the  power  of  removal  are  separate  func- 
tions, it  would  have  been  possible  for  the  framers  of  the  Constitution  to  have 
conferred  on  the  President  the  authority  to  perform  the  one  and  to  have  with- 
held from  him  the  authority  to  perform  the  other.  Conferring  on  him  the  right 
to  appoint,  they  might  have  left  the  power  to  remove  in  abeyance,  to  be  regu- 
lated by  law,  or  might  have  conferred  the  latter  authority  on  some  other  officer 
or  department  of  the  government. 

And  if  it  should  be  found  on  examination  that  the  authority  to  remove  officers 
of  the  United  States  or  any  of  them  has  been  vested  by  the  Constitution  in 
some  other  organ  of  the  government,  it  would  seem  to  raise  a  very  strong  pre- 
sumption that  it  was  not  the  intention  of  the  framers  to  confer  this  authority,  as 

them,  on  the  President. 

Now,  by  reference  to  the  fourth  section  of  article  two  of  the  Constitution  it 
will  be  seen  that  the  authority  to  remove  all  civil  officers  is  vested  in  the  Senate. 
It  directs  that — 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  fcr  and  conviction  of  treason,  bribery,  or  other  high  crimes-  and 
misdemeanors. 

The  sixth  clause  of  the  third  section  of  article  one  provides  that — 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
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This,  if  it  were  a  new  question,  would  seem  to  make  it  clear  that  the  Presi- 
dent could  not  ma£e  removals  of  civil  officers.  The  Constitution  does  not  confer 
the  right  on  him  by  any  direct  grant,  and  does  confer  the  power  in  direct  terms 
on  the  Senate  to  remove  all  civil  officers,  and,  if  they  should  see  proper,  to  dis- 
qualify them  ever  afterward  from  the  right  to  hold  office  under  the  United  States. 

The  implied  right  of  the  President  to  make  removals  at  discretion  is  some- 
times claimed  under  the  third  section  of  article  three  of  the  Constitution,  which 
provides  that  the  President  "  shall  take  care  that  the  laws  be  faithfully  executed." 
It  is  insisted  that  the  President  must  exercise  the  power  of  removing  unfaith- 
ful, incompetent,  and  corrupt  officers  in  order  to  secure  "  the  faithful  execution 
of  the  laws."  But  if  this  is  a  correct  construction,  if  being  charged  with  see- 
ing that  the  laws  are  faithfully  executed  necessarily  vests  in  him  the  right  to 
remove  unfaithful  officers  at  his  own  discretion,  he  may  remove  judicial  as  well 
as  executive  officers  ;  the  judges  of  the  Supreme  Court  as  well  as  the  heads  of 
executive  departments.  If  not,  why  not  1  It  may  be  said  that  the  Constitu- 
tion provides  that."  the  judges,  both  of  the  Supreme  and  inferior  courts,  shall 
hold  their  offices  during  good  behavior."  But  who  shall  judge  of  their 
"  behavior,"  whether  it  be  good  or  bad  1  If  in  the  President's  opinion  the  judges 
do  behave  badly;  if  in  his  opinion,  on  account  of  their  malfeasance  or  mis- 
feasance in  office,  he  could  not  faithfully  execute  the  laws,  why  may  he  not 
remove  them  ?  It  may  be  said  that  the  Constitution  does  not  in  terms  confer 
on  the  President  the  right  to  remove  them  even  for  cause,  however  flagrant,  and 
does  confer  the  power  on  the  Senate  by  impeachment.  I  answer  that  it  does 
not  confer  on  the  President  in  express  terms  the  right  to  remove  other  officers, 
even  for  cause,  and  that  it  does  confer  this  right  on  the  Senate  to  remove  the 
latter  as  well  as  judges.     In  this  respect  the  judges  are  not  exceptional. 

It  may  be  said,  however,  that  although  the  Constitution  does  vest  the 
power  to  remove  all  other  civil  officers  for  impeachable  offences  in  the  Senate,  it 
does  not  provide  that  they  shall  not  be  removed  in  some  other  mode  or  by  some 
other  officer  or  department  of  the  government.  I  answer,  nor  does  the  Constitu- 
tion provide  that  judges  shall  not  be  removed  in  any  other  mode,  or  by  any 
other  officer  or  department  of  the  government.  It  simply  says  that  the  judges 
shall  hold  their  offices  during  good  behavior.  When  they  behave  badly  they 
may  be  removed.  They  may  be  removed  for  impeachable  offences,  like  all  other 
civil  officers,  by  the  Senate.  And  if  clothing  the  Senate  with  power  to  remove 
other  civil  officers  does  not,  by  implication,  deprive  the  President  of  the  authority 
to  remove  them  when,  in  his  opinion,  the  faithful  execution  of  the  laws'  may 
require  it,  by  what  process  of  reasoning  can  it  be  claimed  that  the  judges  can 
be  removed  by  the  Senate  only  ?  The  Constitution  does  not  say  so.  It  does 
not  prohibit  the  removal  of  the  judges  by  the  President.  And  if  he  finds  that 
a  judge  is  corrupt,  wilfully  misinterprets  the  laws,  or  refuses  to  adjudicate  causes, 
and  if  Congress  should  not  be  in  session,  or  being  in  session,  should  refuse  or 
neglect  to  remove  him  by  impeachment,  why  may  not  the  President  do  it  ?  If 
it  is  conceded  that  he  may  remove  a  Secretary  of  War  at  discretion,  either 
during  the  session  of  the  Senate  or  in  the  recess,  under  that  clause  of  the  Con- 
stitution which  makes  it  his  duty  "to  see  that  the  laws  are  faithfully  executed," 
why  may  he  not,  under  the  same  clause,  remove  a  judge  for  what  he  may  con- 
sider gross  misconduct  ? 

There  can  be  but  one  answer.  The  practice  of  the  government  has  sanc- 
tioned the  removal  of  other  civil  officers  by  the  President  at  will  during  the 
recess  of  the  Senate,  and  by  and  with  the  advice  and  consent  of  the  Senate 
during  its  sessions ;  and  no  President  has  yet  Ventured  on  the  exercise  of  the 
authority  to  remove  the  judges  of  the  courts  of  the  United  States.  The  dis- 
tinction has  no  sanction  in  reason,  or  in  the  well-settled  rule's  of  legal  construction. 

But  if  the  President  is  clothed  by  the  Constitution  "  with  power  at  any  and 
all  times  (during  the  session  as  well  as  in  the  recess)  of  removing  from  office  all 
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executive  officers  for  cause  to  be  judged  of  by  the  President  alone,"  and  if,  as 
be  claims  in  bis  answer,  "the  Congress  could  not  deprive  him  thereof,"  may 
he  not  also  remove  at  discretion  officers  of  the  army  and  navy  1  And  if  not, 
why  not  ? 

The  Constitution  does  not  fix  their  tenure  of  office.  It  makes  no  distinction 
between  them  and  civil  officers  (other  than  judges)  in  this  respect.  They  are 
all  appointed  under  that  clause  of  the  Constitution,  heretofore  recited,  which 
provides  that  the  President  '•  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  Senate  shall  appoint,  *  *  *  *  all  officers  of  the  United 
States,"  and  the  other  provisions  which  say  that  Congress  shall  have  power  "to 
raise  and  support  armies"  and  "  to  provide  and  maintain  a  navy."  It  does  not 
provide  that  the  officers  shall  hold  for  life  or  good  behavior.  So  far  as  the  Con- 
stitution provides,  if  the  President  is  vested  with  authority  to  remove  Mr.  Stan- 
ton, the  Secretary  of  War,  he  may  also  remove  any  officer  of  the  army  or  navy  ; 
and  if  Congress  cannot  by  law  regulate  the  tenure  of  office  of  the  former,  Con- 
gress cannot  regulate  the  tenure  of  the  latter.  It  is  true  Congress  has  from  time 
to  time  by  law  regulated  the  tenure  of  military  officers  and  provided  the  mode 
for  their  removal. 

During  nearly  the  whole  period  of  the  existence  of  the  government  they 
have  been  removable  for  cause  alone,  in  pursuance  of  the  finding  of  a  court- 
martial,  subject,  however,  to  the  approval  of  the  President.  During  the  late 
war  Congress  authorized  the  President  to  drop  any  military  officer  from  the 
rolls  at  discretion  ;  at  the  close  of  the  war  this  act  was  repealed.  But  if  it 
should  be  conceded  that  Congress  cannot  by  law  regulate  the  tenure  of  civil 
officers  and  the  manner  of  their  removal,  it  must  be  conceded  also  that  Con- 
gress cannot,  under  the  Constitution,  regulate  the  tenure  of  officers  of  the  army 
and  navy.  If  the  act  regulating  the  tenure  of  certain  civil  officers  is  void  by 
reason  of  conflict  with  the  Constitution,  then  all  the  acts  regulating  the  tenure 
of  military  officers  are  also  void.  And  if  the  .President  may  innocently  violate 
the  former,  he  may  with  impunity  trample  under  foot  the  latter ;  if  he  can 
remove  Secretary  Stanton,  he  may  dismiss  General  Grant  or  Admiral  Farragut. 

I  cannot  bring  myself  to  believe  that  the  framers  of  the  Constitution  could 
have  intended  to  vest  in  the  President  a  purely  discretionary  power  so  vast 
and  far-reaching  in  its  consequences,  which  if  exercised  by  a  bad  or  a  weak 
President  would  enable  him  to  bring  to  his  feet  all  the  officers  of  the  govern- 
ment, military  and  civil,  judicial  and  executive,  to  strike  down  the  republican 
character  of  our  institutions  and  establish  all  the  distasteful  characteristics  of  a 
monarchy.  For  the  participation  of  the  Senate  in  appointments  during  its  ses- 
sions would  become  nugatory,  if  the  President  may  legally  remove  them  at  dis- 
cretion, and  fill  up  the  vacancies  thus  made  by  temporary  appointments.  And 
the  people  would  be  without  remedy  if,  as  he  avers  in  his  answer,  Congress  has 
not  the  right  to  restrain  or  by  law  regulate  the  exercise  of  this  executive  func- 
tion. 

This  leads  me  to  notice  in  consecutive  order  the  argument  presented  by 
several  senators  during  this  consultation,  tending  to  justify  this  act  of  removal, 
drawn  from  their  construction  of  the  statute  of  August  7,  1789,  creating  the 
War  Department. 

The  first  section  of  this  act,  after  creating  this  department,  provides — 

That  there  shall  be  a  principal  officer  therein,  to  be  called  the  Secretary  for  the  Depart- 
ment of  War. 

The  second  section  authorizes  the  appointment  by  the  Secretary  of  an  inferior 
officer,  to  be  called  the  chief  clerk — 

Who,  whenever  the  said  principal  officer  shall  be  removed  from  office  by  the  President 
of  the  United  States,  or  ia  any  other  case  of  vacancy,  shall,  during  such  vacancy,  have  the 
charge  and  custody  of  all  records,  books,  and  papers  appertaining  to  the  said  department. 
(Statutes  at  Large,  vol.  J,  p.  50.) 
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The  phrase  "  whenever  the  said  principal  officer  shall  be  removed  from  office 
by  the  President"  is  in  itself,  they  think,  a  grant  of  power  to  remove  the  Sec- 
retary of  War ;  that  this  law  was  not  repealed  by  the  act  of  March  2,  1867, 
"  to  regulate  the  tenure  of  certain  civil  offices,"  but  is  still  in  force,  and  conse- 
quently that  the  removal  of  Mr.  Stanton  was  legal  and  innocent. 

Before  proceeding  to  examine  the  law  of  March  2,  1SG7,  I  will  express  my 
doubt  of  «the  correctness  of  the  construction  placed  by  these  senators  on  the 
statute  of  August  7,  1789. 

I  doubt  it  because  the  President,  although  advised  by  counsel  of  the  highest 
professional  standing,  does  not  claim  protection  under  this  law,  but  under  the 
Constitution  itself;  asserting,  in  his  answer  to  this  article,  that  his  authority  to  make 
removals  is  derived  from  that  instrument,  and  that  "  the  Congress  could  not 
deprive  him  thereof."     He  does  not  even  so  much  as  name  this  act  of  1789.     I 
doubt  it,  because  a  careful  examination  of  the  debates  of  the  Congress  by  whom 
this  law  was  enacted  will  show  that  the  members  who  insisted  on  placing  this 
phraseology  in  the  text  of  the  act,  did  not  construe  it  as  a  grant  of  authority  to 
make  removals.   In  fact,  Marshall,  in  his  Life  of  Washington,  (vol.  2, page  162,) 
referring  to  the  debate  on  this  subject,  says  that  after  words  had  been  incorpo- 
rated into  the  bill  explicitly  authorizing  the  President  to  remove  the  head  of  the 
department,  they  were  stricken  out  and  the  foregoing  words  substituted  for  the 
express  purpose  of  avoiding  the  inference  that,  in   the  opinion  of  Mr.  Madison 
and  those  who  agreed  with  him,  Congress  could  either  grant  to  or  withhold  tbi3 
authority  from  the  President.     It  is  perfectly  clear  that  they  wished  to  leave 
this  question  of  authority  to  remove  where  the  Constitution  left  it,  with  a  legis- 
lative expression  of  opinion  that  the  President  could  make  removals.     This  was 
doubtless  Mr.  Madison's  opinion  and  the  opinion  of  a  majority  of  the  members 
of  the  House,  concurred  in  by  one-half  of  the  senators  present,  as  the  record 
shows  that  the  bill  passed  by  the  casting  vote  of  the  Vice-President.      Hence 
the  President's  counsel,  who  doubtless  examined  this   case  thoroughly,  do  not 
claim  authority  under  this  law.     They  knew  its  intent  was  not  a  grant,  but  an 
expression  of  opinion  on  a  constitutional  construction.     And  as  such  it  is  entitled 
to  the  weight  which  may  properly  attach  to  the  Utterances   made  in  congres- 
sional debates  by  members  of  Congress  ;  which,  judging  from  what  I  have  heard 
from  the  President's  counsel  and  senators  in  this  consultation,  are  not  considered 
infallible — even  less  authoritative  than#  judicial  opinions — and,  in  my  opinion, 
neither  is  entitled  to  any  more  respect  than  is  required  by  the  weight  of  the 
reasoning  by  which  their  opinions  are  supported.     In  the  forum  of  reason  is  the 
tribunal  where  they  and  we  all  are  compelled  to  bring  our  opinions  for  arbitra- 
ment.    As  a  legislative  declaration  of  opinion  injected  into  the  body  of  a  law, 
granting  nothing  and  denying  nothing,   commanding  nothing  and  prohibiting 
nothing,  it  is  no  more  authoritative  than  the  resolution  of  the  Senate  of  Febru- 
ary 21.  1868,  informing  the  President  that,  by  the  removal  of  Mr.  Stanton  and 
the  appointment  of  Mr.  Thomas,  he  violated  the  Constitution  and  laws  ;  and,  in 
fact,  is  not  entitled  to  so  much  respect  as  an  authority,  because  in  adopting  the 
declaration  in  the  law  of  1789,  there  was  in  the  House  a  very  small  majority 
in  the  affirmative,  and  the  senators  w ere  equally  divided  ;  while  in  the  adoption 
of  the  declaration  in  the  resolution,  twenty-eight  senators  voted  in  the  affirma- 
tive, and  but  six  senators  voted  in  the  negative ;  and  in  the  House  of  Repre- 
sentatives the  substantive  allegation  of  the  resolution,  as  set  forth  in  the  first 
and  second  articles  of  impeachment,  was  affirmed  by  a  three-fourths  majority. 

Nor  can  the  declaration  cited  by  senators  from  Kent's  Commentaries,  in  which, 
referring  to  "this  debate,  he  is  made  to  say  that  this  legislative  construction  of 
the  Constitution  "  has  ever  since  been  acquiesced  in  and  acted  upon  as  of  deci- 
sive authority  in  this  case,"  be  adopted  unquestioned.  For  he  proceeds  to  say : 
It  applies  to  every  other  officer  of  the  government  appointed  by  the  President  and  Senate, 
whose  term  of  duration  is  not  specially  declared.     (Kent's  Commentaries,  vol.  1,  p.  310,) 
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This  would  include  all  the  officers  of  the  army  and  navy ;  and  it  is  known 
to  every  reader  of  the  statutes  that  Congress  has  from  the  beginning  of  the 
government  to  the  present  hour  regulated  by  law  the  removals  of  this  entire 
class  of  officers  ;  and  that  Congress  has,  at  various  times,  enacted  laws  regulating 
the  mode  of  removal  of  civilians.  Nor  has  it  been  held  at  any  time  "  declaring" 
by  law  the  tenure  of  office — that  is  the  term  of  years  during  which  the  com- 
mission may  run — affects  in  any  way  the  power  of  removal.  For  example,  the 
law  creating  land  officers,  postmasters,  territorial  governors,  judges,  &c,  and 
many  others,  authorize  appointments  for  fixed  periods,  and  yet  it  has  been  uni- 
formly maintained  in  practice  that  the  President  could  at  any  time  during  the 
recess  of  the  Senate  remove  t^iem  at  will,  and  during  the  sessions  with  the  con- 
currence of  the  Senate.  It  has  been  thus  settled  in  practice  that  the  limitation 
of  the  tenure  to  a  fixed  period  does  not  affect  the  question  of  removal.  Hence, 
as  the  commentator's  facts  prove  to  be  untrue,  his  conclusions  cease  to  have 
weight.  So  far  as  the  uniform  legislative  action  of  the  government  can  settle 
a  construction  of  the  Constitution,  it  has  been  decided  that  Congress  has  the 
power  to  fix  the  tenure  of  all  officers  except  judges,  and  also  the  manner  of 
their  removal. 

And  the  executive  construction  is  equally  uniform  and  conclusive.  It  has 
been  definitely  settled  in  practice  that  the  President  may  in  the  recess  remove 
all  officers  at  will,  except  judges  and  other  officers  whose  tenure  and  mode  of 
removal  is  regulated  by  law,  and  that  during  the  session  removals  may  be  made 
by  the  President  only  with  the  concurrence  of  the  Senate. 

It  is  extremely  doubtful  whether  the  framers  of  the  Constitution  intended  to 
confer  the  power  on  the  President  to  make  removals  during  the  recess.  The 
language  used,  "  to  Jill  up  vacancies  which  may  happen,"  seems  to  imply  the 
contrary.  And  they  seem  to  have  carefully  provided  against  the  assumption  of 
this  power  under  the  plea  of  necessity,  to  protect  the  public  interests  from 
unworthy  officers  during  the  recess,  by  authorizing  the  President  to  convene 
the  Senate  in  extra  session  whenever  in  his  judgment  the  public  interests  require 
it,  thus  enabling  him  at  all  times  to  submit  the  question  of  changes  to  the  judg- 
ment of  that  body. 

But  removals  have  been  made  in  the  civil  service  during  the  recess  of  the 
Senate  by  all  the  Presidents.  This  power  under  the  Constitution  has  been 
during  the  whole  period  gravely  questioned  by  the  ablest  statesmen  and  jurists. 
The  practice  has,  nevertheless,  obtained.  No  law  existed  until  recently  pro- 
hibiting it.  It  may,  therefore,  be  conceded  as  settled  that  the  President 
may,  in  the  absence  of  law  to  the  contrary,  during  the  recess  of  the  Senate, 
make  removals  from  office.  It  is,  however,  equally  well  settled  by  precedent 
that  the  President  cannot  make  removals,  except  in  pursuance  of  law,  during 
the  session,  otherwise  than  by  appointments  of  successors,  to  be  made  "  by  and 
with  the  advice  and  consent  of  the  Senate;"  and  that  in  making  removals  in 
the  military  service  he  must  follow  the  mode  indicated  in  the  articles  of  war 
and  army  regulations  established  by  law. 

This  construction  has  been  so  uniform  as  to  render  it  impossible  for  the 
learned  counsel  for  the  President  during  this  protracted  trial  to  produce  even 
one  well-authenticated  case  to  the  contrary.  The  case  cited  by  them  of  the 
removal  of  Timothy  Pickering,  Secretary  of  State,  by  the  elder  Adams,  is  the 
only  one  which  they  claim  to  be  an  exception.  And  in  that  case  the  letter 
removing  Mr.  Pickering  and  the  President's  message  nominating  Mr.  Marshall 
as  his  successor  bear  the  same  date.  But  if  this  case  were  admitted  to  be  an 
exception  to  the  general  "rule,  it  would  violate  all  established  principles  of 
correct  reasoning  to  assume  that  one  exceptional  case  establishes  the  true  con- 
struction of  the  Constitution,  it  being  in  direct  conflict. with  the  otherwise  uni- 
form practice,  extending  over  the  entire  period  of  the  history  of  the  government. 

I  therefore  conclude  that  Andrew  Johnson,  President,  violated  the  Constitu- 
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tion  of  the  United  States  and  Lis  oath  of  office  in  issuing  his  order,  February 
21,  1868,  the  Senate  being  in  session,  removing  Edwin  M.  Stanton,  Secretary 
of  the  Department  of  War,  from  said  office;  and  that  he  is  guilty  of  a  high 
misdemeanor  in  office  as  charged  in  this  article  of  impeachment,  even  if  the 
law  "  regulating  the  tenure  of  certain  civil  offices,"  approved  March  2,  1867, 
had  never  been  enacted. 

But  I  am  unable  to  perceive  any  serious  ambiguity  in  that  statute.  The 
authorities  all  agree  that  it  is  legitimate  in  construing  any  apparently  obscure 
passage  in  the  text  of  a  new  law  to  ascertain,  first,  the  old  law  or  usage  ; 
secondly,  the  evil  or  matter  of  complaint ;  thirdly,  the  remedy  proposed  in  the 
new  law.     Now  let  us  apply  these  rules  to  the  statute  of  March  2,  1867. 

First.  Under  the  old  law  or  usage  the  President  had  the  right,  as  we  have 
seen,  to  make  removals  at  will  during  the  recess  of  the  Senate. 

Secondly.  The  evil  or  subject-matter  of  complaint  was  that  the  President, 
now  arraigned  at  your  bar,  had  been,  during  the  previous  recess  of  the  Senate, 
removing  multitudes  of  faithful  officers  from  their  respective  posts  of  duty,  and 
appointing  untrustworthy  successors,  for  purely  partisan  purposes,  to  aid  him 
in  making  war  on  the  measures  adopted  by  Congress  to  secure  the  restoration 
of  peace,  harmony,  and  good  government  in  the  recently  insurrectionary  States. 

Thirdly.  The  remedy  proposed  was  to  fix  by  law  the  tenure  of  civil  offices 
and  regulate  the  manner  of  removals,  as  had  been  done  from  the  beginning  in 
relation  to  military  officers,  so  as  to  prevent  the  President  from  making  removals 
at  discretion,  even  during  the  recess,  without  the  approval  of  the  Senate. 
Hence  the  first  section  enacts — 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is,  and  shall  be,  entitled  to 
hold  such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  quali- 
fied, except  as  herein  otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attor- 
ney General,  shall  hold  their  offices  respectively  for  and  during-  the  term  of  the  President  by 
whom  they  may  have  been  appointed,  aud  for  one  month  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate. 

Does  it  effect, the  object  proposed 't  It  evidently  embraces  all  existing  civil 
officers  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  as  well  as  all  who  may  hereafter  be  appointed.  It  is  evidently  not  its 
purpose  to  extend  the  legal  term  of  service  of  any  of  them,  for  section  four  pro- 
vides— 

That  nothing  in  this  act  contained  shall  be  construed  to  extend  the  term  of  any  office  the 
duration  of  which  is  limited  by  law. 

But  its  intent  is  clearly  twofold.  First,  to  prohibit  removals  ;  secondly,  to 
limit  the  terms  of  service.  The  prohibition  to  remove  evidently  applies  to  all. 
The  limitation  of  the  term  is  applied  to  the  Secretaries  of  State,  of  the  Treas- 
ury, of  War,  of  the  Navy,  of  the  Interior,  the  Postmaster  General,  and  the 
Attorney  General,  and  none  others.  This  analysis  removes  all  ambiguity.  The 
section  provides  that  every  civil  officer  appointed  by  tlie  President,  with  the 
approval  of  the  Senate,  shall  hold  his  office  until  his  successor  shall  be  in  like 
manner  appointed ;  that  is,  no  removal  shall  take  place  except  by  the  appoint- 
ment, with  the  concurrence  of  the  Senate,  of  a  successor ;  provided,  however, 
that  the  offices  of  heads  of  departments  shall  terminate  by  operation  of  law  in 
one  month  after  the  expiration  of  the  presidential  term.  The  assumption  that 
any  of  the  seven  officers  were  intended  to  be  excepted  out  of  the  general  prohibi- 
tion of  removal  at  the  will  of  the  President  alone  is  clearly  inconsistent  with  the 
last  clause  of  the  proviso,  which  declares  that  these  seven  offices  shall  be  "  sub- 
ject to  removal  by  and  with  the  advice  and  consent  of  the  Senate."  For,  if  it 
was  in  fact,  as  contended,  the  intent  of  this  proviso  to  except  any  of  these 
officers  from  the  general  prohibition  to  remove  by  the 'President  alone,  why 
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should  it  confer  the  authority  to  remove  them  with  the  concurrence  of  the 
Senate  ? 

The  learned  casuistry  to  which  we  have  listened  over  the  construction  of  the 
phrase  "term  of  the  President  by  whom  they  may  have  been  appointed,"  has, 
according  to  my  apprehension,  no  application  to  the  vital  point  in  this  contro- 
versy— the  prohibition  of  removal.  It  relates  to  the  limitation  of  the  term  of 
service,  and  nothing  else. 

I  have  not  been  able  to  perceive  anything  in  the  legislative  history  attending 
the  passage  of  this  act  inconsistent  with  this  construction.  It  is  substantially 
this :  the  Senate  passed  the  bill  prohibiting  the  removal  of  all  civil  officers, 
except  the  heads  of  departments.  The  House  struck  out  the  exception ;  the 
Senate  declined  to  concur ;  the  House  insisted.  The  bill  was  then  sent  to  a 
joint  committee  of  conference  of  the  two  houses.  They  proposed  a  compromise, 
the  House  yielding  something  and  the  Senate  yielding  something.  They  finally 
agreed  that  the  prohibition  of  removals  by  the  President  at  discretion  should 
apply  to  all,  including  heads  of  departments,  but  that  the  termination  of  the 
period  of  service  of  the  latter  should  be  fixed  at  one  month  after  the  close  of 
each  presidential  term.  They  so  reported,  and  their  report  was  adopted  by  both 
houses. 

I  have  now  only  to  state  that  the  President  has  officially  construed  the  law 
as  applicable  to  Secretary  Stanton  in  his  order  of  August  12,  1867,  suspending 
him  from  office,  as  provided  in  the  second  section  of  this  act,  and  in  his  letter 
addressed  to  the  Secretary  of  the  Treasury,  informing  that  officer  that  he  had 
suspended  said  Stanton,  as  directed  by  the  eighth  section  of  this  act.  The 
letter  is  in  these  words  : 

Executive  Mansion, 
Washington,  D.  C,  August  14,  1867. 

Sir  :  In  compliance  with  the  requirements  of  the  eighth  section  of  the  act  of  Congress  of 
March  2,  1867,  entitled  "An  act  regulating  the  tenure  of  certain  civil  offices,*'  you  are  hereby 
notified  that  on  the  12th  instant  Hon.  Edwin  M.  Stanton  was  suspended  from  office  as  Sec- 
retary of  War  and  General  Ulysses  S.  Grant  authorized  and  empowered  to  act  as  Secretary 
of  War  ad  interim. 

I  am,  sir,  very  respectfully,  yours, 

ANDREW  JOHNSON. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 

He  also  admits  its  application  to  Stanton  by  sending  to  the  Senate  his  message 
dated  December  12,  1867,  communicating  to  that  body  his  reasons  for  this  sus- 
pension, as  directed  by  the  second  section.  That  he  construed  this  law  as 
applicable  to  Secretary  Stanton,  and  wilfully  violated  it,  is  also  established  by 
his  answer  to  the  first  article  of  impeachment,  as  found  in  the  record  of  the  trial. 
He  responds  in  these  words  : 

This  respondent  was  also  aware  that  this  act  [of  March  2,  1867]  was  understood  and 
intended  to  be  an  expression  of  the  opinion  of  the  Congress  by  which  that  act  was  passed, 
that  the  power  to  remove  executive  officers  for  cause  might  by  law  be  taken  from  the  Presi- 
dent and  vested  in  him  and  the  Senate  jointly.     (Impeachment  Trial,  p.  24.) 

This  would  seem  to  settle  the  question  of  the  President's  purpose.  He  admits 
that  he  "  was  aware  that  this  act  was  understood  and  intended  to  be  an  expres- 
sion of  the  opinion  of  Congress"  that  he  could  not  remove  executive  officers 
without  the  concurrence  of  the  Senate.  Now,  no  one  will  be  so  hardy  as  to 
deny  that  the  intent  of  a  law  is  the  law  in  very  essence  and  truth,  for  the  only 
object  of  the  analysis  of  any  law  by  courts  or  commentators  is  to  ascertain,  if 
possible,  the  intent  of  the  legislature  enacting  it. 

That  the  President  did"  proceed  to  inquire,  as  he  asserts  in  this  connection, 
whether  the  act  was  not  capable  of  some  other  construction,  and  if  in  the  course 
of  this  inquiry  he  did  honestly  conclude,  as  he  asserts,  that  it  was  susceptible  of 
another  construction  different  from  the  adrnitted  intent  of  Congress,  so  far  from 
being  a  palliation,  was  a  grave  aggravation  of  his  offence;  for  it  is  a  declaration 
of  a  purpose  to  bend  the  law  from  its  true  intent  to  suit  Lis  wishes.     He  thus 
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confesses  that  he  sought  to  evade  and  did,  as -he  thinks,  evade  the  declared  and 
admitted  will  of  the  legislature. 

With  this  admission  in  his  official  answer  to  this  article  before  our  eyes,  there 
can  be  no  doubt  that  he  did  with  malice  prepense  violate  the  true,  known,  and 
admitted  intent  of  this  law.'  Believing  as  I  do  that  the  President  did  thus 
officially  place  the  correct  construction  on  said  law,  and  that  said  law  is  in  har- 
mony with  the  Constitution,  and  that  he  did  wilfully  violate  its  provisions 
which  violation  is  declared  by  said  law  to  be  "a  high  misdemeanor,"  I  do  not 
perceive  how  it  is  possible  for  a  senator,  on  his  oath,  to  avoid  finding  him  guilty 
as  charged  in  the  first  article  of  impeachment. 

In  relation  to  the  second  article  of  impeachment,  I  may  observe,  the  House 
of  Representatives  accuse  the  President  of  the  committal  of  a  high  misdemeanor 
in  office  in  appointing  Lorenzo  Thomas,  Adjutant  General  United  States  army, 
Secretary  of  War  ad  interim  on  the  21st  day  of  February,  1868,  there  being  no 
vacancy  in  said  office,  without  the  advice  and  consent  of  the  Senate,  the  Senate 
being  in  session. 

The  President  in  his  answer  admits  that  he  did  issue  the  order  of  appoint- 
ment, as  charged,  without  the  advice  and  consent  of  the  Senate,  the  Senate 
Jbeing  in  session,  (Impeachment  trial,  p.  27,)  and  justifies  by  declaring  that 
there  was  ajt  the  time  a  vacancy  in  said  office,  and  that — 

It  was  lawful  according  to  a  long  and  well-established  usage  to  empower  and  authorize 
the  said  Thomas  to  act  as  Secretary  of  War  ad  interim. 

To  support  this  justification,  his  counsel  in  the  argument  of  this  cause,  and 
several  senators  during  this  consultation,  have  cited  two  statutes  which  author- 
ize temporary  appointments.  The  first  one  was  enacted  May  8,  1702,  and  the 
second  February  13,  1795.  The  first  one  is  marked  "  obsolete"  on  the  statute- 
book,  and  is  admitted  to  have  been  repealed  (if  not  before)  by  the  act  of  Feb- 
ruary .20,  1863,  which  covers  all  the  matter  contained  in  the  act  of  1792,  and 
is  also  inconsistent  with  it.  This  brings  us  to  the  consideration  of  the  plea  of 
authority  to  appoint  Mr.  Thomas  to  the  office  of  Secretary  of  War  ad  interim 
during  the  session  and  without  the  consent  of  the  Senate,  under  the  statute  of 
179o,  even  if  a  vacancy  did  legally  exist.  These  are  the  exact  words  of  the 
law  : 

That  in  case.of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treasury, 
or  of  the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  depart- 
ments, whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties 
of  their  said  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  iu 
case  he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  per- 
form the  duties  of  the  said  respective  offices  until  a  successor  be  appointed  or  such  vacancies 
be  filled :  Provided,  That  no  one  vacancy  shall  be  supplied,  in  manner  aforesaid,  for  a 
longer  term  than  six  months.  Approved  February  13,  1795.  (Statutes  at  Large,  vol.  1, 
p.  415.) 

1  notice  that  the  senator  from  Maine,  [Mr.  Fessenden,]  in  the  observations 
submitted  by  him,  has,  as  I  think,  misconstrued  this  law  by  omitting  in  the  text, 
as  cited  by  him,  an  eutire  clause,  necessary  to  be  considered  in  arriving  at  a 
correct  construction.  It  is  in  these  words  :  "  Whereby  they  cannot  perform  the 
duties  of  their  said  respective  offices."  These  are  words  of  limitation  which  the 
judge  or  commentator  has  no  right  to  ignore  or  erase.  Had  they  been  omitted 
by  Congress  in  enacting  the  law — did  they  not  stand  as  a  part  of  it — the  sena- 
tor's rendering  would  be  less  vulnerable.  But,  giving  these  words  their  usual 
meaning  and  force,  his  rendering  is  manifestly  erroneous.  Applying  this  law 
to  the  actual  case  at  bar,  aud  omitting  unnecessary  descriptive  phrases,  it  will 
read  : 

That  in  case  of  vacancy  in  the  office  of  the  Secretary  of  War,  whereby  he  cannot  perform 
the  duties  of  his  said  office,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case 
he  shall  think  it  necessary,  to  authorize  any  person,  at  his  discretion,  to  perform  the  duties  of 
the  said  office,  &c. :  Provided,  That  no  one  vacancy  shall  be  supplied,  in  manner  aforesaid, 
for  a  longer  term  than  six  months. 

16  I  P— Vol.  iii 


242  IMPEACHMENT    OF    THE    PRESIDENT. 

Now,  it  may  be  observed  that  there  are  two  classes  of  vacancies  known  to 
the  statutes,  and  which  may  occur  in  the  administration  of  the  departments  : 
absolute  legal  vacancies  in  office  by  death,  resignation,  or  expiration  of  terra  of 
service,  whereby  there  are  no  officers  in  existence  for  the  respective  offices  ; 
and  vacancies  occasioned  by  the  absence  of  officers  from  their  respective  offices, 
on  account  of  sickness,  or  absence  from  the  seat  of  government.  The  question 
therefore  arises  whether  the  vacancies  contemplated  and  provided  for  by  this 
statute  are  of  the  first  or  of  the  second  class,  or  whether  both  are  included. 

It  appears  to  my  mind  perfectly  clear  that  the  first  class  are  not  intended  to 
be  included,  and  that  the  law  is  applicable  only  to  cases  of  vacancy  by  the 
absence  of  officers  from  their  offices,  the  said  offices  being  legally  filled,  but  the 
incumbents  being  incapable,  for  any  sufficient  reason,  to  perform  their  official 
duties. 

To  construe  this  statute  so  as  to  apply  to  absolute  vacancies  in  office  would, 
as  it  appears  to  me,  make  it  both  useless  and  unconstitutional.  For,  in  case  of 
an  absolute  legal  vacancy  in  the  recess  of  the  Senate,  the  Constitution  itself,  in 
direct  terms,  authorizes  the  President  to  fill  it  temporarily,  to  continue  for  as 
long  or  as  short  a  period  as  he  may  desire,  not  extending  beyond  the  end  of  the  next 
session  of  the  Senate.  Heitce,  if  this  law  was  intended  to  confer  on  the  Presi-, 
dent  the  power  to  fill  legal  vacancies  in  office,  occurring  in  the  recess,  it  is 
nugatory — it  is  perfectly  useless — for  the  President  was  previously  vested  by 
the  Constitution  with  this  authority. 

And  to  assume  that  the  intent  of  this  law  was  to  provide  for  absolute  legal 
vacancies  in  office  occurring  during  the  sessions  of  the  Senate  would  make  it 
clearly  unconstitutional;  for  the  Constitution  provides,  as  we  have  seen,  that  the 
President  "  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate 
shall  appoint,  all  officers"  whose  appointments  are  not  otherwise  provided  for  in 
the  Constitution  itself,  whether  created  by  the  Constitution  or  bylaw.  The 
President  must,  therefore,  obtain  the  consent  of  the  Senate  when  in  session 
before  he  can  make  an  appointment  to  fill  an  absolute  legal  vacancy,  with  the 
exception  of  one  class  of  officers  only,  inferior  officers,  who  may  be  appointed 
by  the  President  alone  when  Congress  shall  so  provide  by  law.  But  the  office 
of  Secretary  of  War  is  not  of  this  class.  It  is  not  an  inferior  office,  and  is 
declared  by  the  law  of  1789  to  be  a  superior  office,  and  the  Secretary  is  styled 
"  a  principal  officer."  Congress  could  not,  therefore,  by  law  vest  the  appoint- 
ment of  this  and  similar  officers  exclusively  in  the  President,  either  for  a  short 
or  a  long  period.  To  maintain  that  Congress  could  by  law  dispense  with  the 
advisory  power  of  the  Senate  would  be  equivalent  to  a  declaration  that  Congress 
could  by  law  amend  the  Constitution  or  abolish  it  entirely ;  for  if  Congress 
could  suspend  one  of  its  provisions,  they  may  suspend  any  or  all  of  them. 
This  would  be  reducing  tRe  authority  of  that  great  charter  to  the  grade  of  a 
statute  only. 

The  limitation  of  such  appointments  to  a  period  not  exceeding  six  months 
could  not  change  the  constitutionality  of  the  provision.  For,  if  Congress  could 
by  a  statute  dispense  with  the  advisory  power  over  appointments  during  the 
sessions  of  the  Senate  for  a  single  day,  they  could  for  a  year  or  ten  years  or 
forever.  It  is  not  a  question  of  time  during  which  such  appointment  may  run, 
but  of  constitutional  power  to  deprive  the  Senate  of  an  opportunity  to  exercise 
a  judgment  in  the  case.  The  Constitution  vests  this  authority  in  the  Senate, 
without  regard  to  the  length  of  time  of  the  service  of  the  appointee  ;  and  it  does 
not  confer  the  authority  on  the  President  to  disregard  it,  nor  on  Congress  the 
power,  to  set  it  aside  either  for  a  long  or  a  short  period. 

Congress  could,  of  course,  abolish  the  War  or  any  other  department  created 
by  law.  They  could  §lso  abolish  the  office  of  Secretary  of  War,  or  unite  the 
War  Department  with  some  other  department,  temporarily  or  permanently, 
and  require  the  head  of  that  other  department  to  perform  the  duties  of  both,  or 
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might  reduce  it  to  the  grade  of  a  bureau  in  another  department,  and  authorize 
an  inferior  officer  to  perform  the  duties  now  devolving  on  the  Secretary;  and 
probably  might,  by  law,  authorize  the  President  to  do  this  at  his  discretion ; 
but  this  is  not  what  is  claimed  by  the  President  under  the  law  of  1795.  He 
does  not  claim  that  this  authorizes  him  to  abolish  the  War  Department  or  the 
office  of  Secretary  of  War,  or  to  unite  it  wiih  any  other  department  temporarily, 
or  to  devolve  the  duties  of  Secretary  of  War  on  the  head  of  another  department, 
or  to  reduce  it  in  grade  and  devolve  its  duties  on  an  inferior  officer.  He  claims 
that  Congress  has  by  this  law,  approved  February  13,  1795,  vested  in  him  the 
right  "to  authorize  any  person"  (adopting  the  words  of  the  statute)  "  at  his 
discretion  to  perform  the  duties  of"  Secretary  of  War  during  the  session  of  the 
Senate,  there  being  an  actual  legal  vacancy  in  said  office,  for  a  period  not 
exceeding  six  months. 

Now,  if  this  is  the  true  meaning  of  this  law,  it  authorizes  the  President,  as 
we  have  seen,  to  dispense  with  the  advisory  power  of  the  Senate,  when  in  ses- 
sion, in  the  appointment  of  a  great  officer  to  fill  "  a  principal"  office  for  a  period 
of  six  months ;  and,  as  this  would  be  in  direct  conflict  with  the  Constitution, 
the  law  as  thus  construed  must  be  void. 

To  give  this  law  force,  we  are  therefore  compelled  to  construe  the  word 
"vacancy,"  mentioned  in  the  act  as  meaning  a  corporeal  vacancy — the  absence 
of  the  officer  from  his  office — the  legal  tenure  still  continuing  in  him  as  when 
the  officer  is  out  of  the  city;  is  disabled  by  insanity  or  sickness ;  is  in  custody 
or  in  prison,  or  is  necessarily  occupied  with  other  duties.  This  interpretation 
is  in  perfect  harmony  with  the  literal  and  usual  meaning  of  the  words  of  the 
statute  itself,  "  in  case  of  vacancy  in  the  office  of  Secretary  *  *  *  of 
the  Department  of  War  *  *  *  *  whereby  'he  cannot  perform  the  duties 
of  his  '  said  office,  it  shall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  shall  think  it  necessary,  to  authorize  any  person,  at  his  discretion,  to 
perform  the  duties  of  the  said  office,' "  &c.  And  any  other  construction  would 
render  the  qualifying  phrase,  "  whereby  they  cannot  perforin  the  duties  of  their 
said  respective  offices,"  meaningless.  It  is  a  settled  rule  of  construction  that 
you  must,  if  possible,  give  every  word  of  a  statute  meaning  and  force. 

But  what  meaning  can  be  attached  to  this  clause  if  applied  to  an  actual  legal 
vacancy,  as  by  death,  resignation,  removal,  or  expiration  of  legal  term  of  service  t 
In  such  cases  the  officer,  and  his  legal  functions  as  such,  have  ceased  to  exist. 
There  is  no  officer  in  existence.  To  apply  these  qualifying  words  in  such  cases, 
"  whereby  they  cannot  perform  the  eludes  of  their  said  respective  offices,"  is 
sheer  nonsense.  The  law  does  not  provide  that  "  in  case  of  any  vacancy,"  or 
all  vacancies,  but  in  case  of  vacancies  of  this  description,  "  whereby  the  officers 
cannot  perform  the  duties  of  their  offices." 

The  same  reasoning  would  apply  to  another  qualifying  phrase  in  this  act, 
authorizing  the  President  to  make  temporary  appointments.  It  is  in  these 
words  :  "  In  case  he  shall  think  it  necessary."  How  is  it  possible  to  apply  this 
language  to  an  actual  legal  vacancy  in  a  superior  office,  such  as  Secretary  of 
State,  Secretary  of  War,  &c.  ?  The  necessity  of  having  an  officer  to  fill  these 
great  offices  was  settled  by  Congress  when  the  law  was  enacted  creating  them. 
If  an  actual  vacancy  occurred,  the  necessity  of  filling  it  could  not  be  a  question. 
But  if  the  officer  was  sick  or  absent  from  the  city,  "  whereby  he  could  not  per- 
form the  duties  of  his  said  office,"  the  question  of  necessity  for  the  appointment 
of  some  one,  by  detail  or  otherwise,  to  perform  these  duties,  until  he  iv  covered 
or  returned  to  his  post,  would  arise.  And  no  one  would  be  a  more  fit  person 
to  judge  of  that  necessity  than  the  President. 

i  may  observe  here,  in  passing,  that  the  allegation  so  frequently  made  during 
this  trial  by  the  President's  counsel,  and  by  senators  in  this  consultation,  that 
"  the  practice"  of  making  temporary  appointments,  the  Senate  being  in  session, 
to  fill  absolute  legal  vacancies  in  office,  "  has  been  frequent  and  unbroken,    *    * 
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almost  from  the  formation  of  the  government,"  is  not  supported  by  facts.  I 
have  examined,  as  carefully  as  my  time  would  permit,  all  that  long  list  of  cases 
of  temporary  appointments,  supposed  by  the  President's  counsel  to  bear  on  this 
case,  as  they  stand  recorded  in  the  printed  record  of  this  trial,  beginning  on 
page  575  and  ending  on  page  582,  and  find  that  nearly  all  of  them  were  made, 
as  the  list  itself  shows,  on  account  of  the  absence  or  sickness  of  the  regularly 
appointed  officer.  And  nearly  all  of  the  residue  were  made  to  fill  vacancies 
occurring  during  the  recess  of  the  Senate,  and  I  do  not  find  a  single  case  of 
temporary  appointment  to  fill  a  vacancy  occasioned  by  a  removal  made  during 
the  session  of  the  Senate.  I  therefore  conclude  that  no  such  case  exists,  or  it 
would  have  been  produced,  as  the  learned  and  numerous  counsel  had  full  access 
to  the  records  of  the  departments  and  of  the  chief  executive  office- 
Should  it  appear,  however,  that  a  case  or  two  of  temporary  appointments 
had  been  made  by  previous  Presidents,  in  a  period  of  nearly  eighty  years,  on 
account  of  an  actual  vacancy  occurring  by  death  or  resignation,  during  the  ses- 
sion of  the  Senate,  it  would  not  justify  the  unaccountable  allegation  of  counsel 
and  of  senators  that  the  precedents  were  almost  numberless,  and  that  the  chain 
was  unbroken.  Nor  would  one  case  or  many  of  violated  law,  by  others,  if  they 
really  existed,  justify  the  President  in  the  performance  of  an  illegal  act.  But 
when  his  act  is  unsupported  by  a  single  case,  this  attempt  at  justification  is  most 
remarkable  and  startling. 

After  giving  this  subject  the  most  careful  examination  of  which  I  am  capable, 
I  am  compelled  to  come  to  the  conclusion  that  if  there  had  been  an  existing 
legal  vacancy  in  the  office  of  Secretary  of  War,  the  President  had  no  authority 
under  the  statute  of  1795,  or  any  other  law,  the  Senate  being  in  session,  to  fill 
it  in  the  mode  charged  in  the  second  article  of  impeachment,  and  admitted  in 
the  President's  answer.  Much  less  had  he  the  right  to  both  create  and  fill  a 
vacancy,  as  charged  in  the  first  and  second  articles. 

These  acts,  whether  taken  jointly  or  separately,  seem  to  me  to  be  a  clear 
violation  both  of  the  Constitution  and  the  law.  That  they  were  performed  by 
the  President  deliberately  and  wilfully  for  the  purpose  of  defeating  the  execution 
of  the  latter,  according  to  its  true  intent  and  meaning,  is,  according  to  my  judg- 
ment, fully  established.  I  do  not,  therefore,  see  my  way  clear,  under  the 
solemnities  of  my  oath,  to  find  him  innocent. 

Several  of  the  succeeding  articles  merely  recite  the  offence  set  forth  in  article 
one  and  article  two  in  different  forms,  and  do  not  therefore  require  specific  notice, 
and  I  do  not  deem  it  important  to  present  a  formal  analysis  of  the  remaining 
articles  which  allege  other  offences,  nor  of  the  testimony  by  which  they  are  sup- 
ported.    On  these  I  will  be  content  to  express  my  opinion  by  my  vote. 


Opinion  of  Mr.  Senator  Doolittle. 

i. — of  the  removal  of  stanton. 

•  Mr.  Chief  Justice  and  Senators:  I  concur  in  so  much  of  the  opinions 
of  Senators  Hendricks,  Grimes,  Johnson,  Fessenden,  Trumbull,  and  Buckalew, 
that  I  shall  not  go  over  the  grounds  so  ably  stated  .by  them  to  give  a  general 
opinion  in  this  cause.  They  all  concur  with  the  senator  from  Ohio  (Mr.  Sher-' 
man)  and  my  colleague  (Mr.  Howe)  that  the  tenure-of-office  act  left  the  Presi- 
dent at  liberty  to  remove  the  Secretary  of  War  at  pleasure.  In  this  opinion  I 
agree.  I  think  that  opinion  will  command  the  assent  of  nine-tenths  of  the  legal 
profession  of  the  whole  country.  It  is  too  clear,  in  my  opinion,  to  admit  of 
serious  argument,  and  I  shall  spend  no  time  upon  that. 
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IT. — OF   THE    APPOINTMENT    OF    THOMAS    AD    INTERIM. 

Upon  the  question  whether  the  act  of  1863  in  relation  to  ad  interim  appoint- 
ments repealed  the  act  of  1 795,  I  wish  to  say  a  word.  There  is  no  express 
repeal.     If  repealed  at  all  it  must  be  by  implication. 

The  act  of  1795  covers  all  vacancies — vacancies  by  death,  by  resignation,  by 
removal,  and  by  expiration  of  term — four  in  all.  Its  language  is,  "  That  in  case 
of  vacancy"  (including  all  vacancies)  "it  shall  be  lawful  for  the  President  to 
authorize  any  person  to  perform  the  duties,"  &c,  for  a»term  not  longer  than  six 
months. 

The  act  of  1863  says  that  in  case  of  two  vacancies,  namely,  by  death  or  by 
resignation,  the  President  may  authorize  some  other  officer  to  perform  those  duties 
not  longer  than  six  months. 

While  the  act  of  1795  covers  all  vacancies,  including  vacancies  by  removal 
and  vacancies  by  expiration  of  term,  as  well  as  by  death  and  by  resignation, 
the  act  of  1863  does  not  provide  for  the  two  vacancies  first  named  at  all.  Of 
necessity,  therefore,  it  does  not  repeal  or  modify  that  act  as  to  those  two 
vacancies!  * 

My  colleague  (Mr.  Howe)  is  entirely  mistaken  in  saying  that  the  act  of  1795 
was  made  obsolete  by  the  act  of  1863.  It  is  true,  in  the  margin  of  the  volume, 
(first  vol.,  415,)  the  word  "obsolete"  is  found.  But  immediately  over  it  are 
found  the  words,  also,  "act  of  May  8,  1792,  ch.  37."  It  is  the  act  of  1792 
which  is  marked  obsolete,  not  the  act  of  1795.  What  makes  this  certain  is,  the 
volume  itself  was  published  in  1825,  nearly  forty  years  before  the  act  of  1863. 

Besides,  President  Buchanan,  in  1860,  under  the  act  of  1795,  appointed  Mr. 
Holt  Secretary  of  War  ad  interim  in  place  of  Floyd.  .  The  Senate,  by  resolu- 
tion, asked  him  by  what  authority  he  acted,  the  Senate  being  in  session.  His 
answer  was  conclusive,  overwhelming,  giving  more  than  a  hundred  cases  of 
similar  appointments  ad  interim.  It  is  impossible  for  my  colleague  to  maintain 
that  the  statute  of  1795  is  obsolete. 

Neither  is  the  statute  of  1795  repealed  by  the  act  of  March  2,  1867,  so  far 
as  the  case  of  Stanton  is  concerned;  for  unless  his  case  is  covered  by  that  act, 
and  my  colleague  demonstrates  that  it  is  not,  his  removal  and  the  authority 
issued  to  General  Thomas  to  perform  the  duties  ad  interim  is  no  violation  of 
that  act.  It  is  clearly  within  the  act  of  1795.  I  shall  dwell  no  longer  upon 
that. 

Mr.  Harlan.  I  desire  to  call  the  attention  of  the  Senator  from  Wisconsin 
to  certain  words  in  the  act  of  1795  which  I  have  not  heard  commented  upon, 
and  which  may  be  words  of  limitation,  namely,  "  whereby  they  cannot  perform 
the  duties  of  their  respective  offices."  Do  not  these  words  limit  the  act  to  cer- 
tain vacancies  1 

Mr.  Doolittle.  Let  me  remind  my  honorable  friend  from  IoVa  (Mr.  Harlan) 
that  he  will  find  the  same  words  in  the  act  of  1863  applying  to  vacancies 
caused  by  death  and  resignation,  "  whereby  they  cannot  perform  the  duties  of 
their  respective  offices." 

Mr.  Buckalew.  The  same  words  are  in  the  act  of  1792.  In  the  acts  of 
1795  and  1863  these  words  were  borrowed  from  the  act  of  1792. 

Mr.  Doolittle.  That  is  true;  I  thank  the  senator  from  Pennsylvania.  I 
think  it  clear  that,  under  the  act  of  1795,  the  President  can  authorize  a  persou 
to  do  the  duties  of  the  head  of  the  War  Department  in  case  of  vacancy  by 
removal,  and  the  power  to  remove  Mr.  Stanton  is  clear  under  the  act.  The 
senator  from  Ohio,  (Mr.  Sherman,)  upon  the  passage  of  the  act,  maintained  that, 
and,  in  his  opinion  just  delivered,  makes  that  point  too  clear  to  be  questioned. 

As  to  the  other  charges  I  concur  entirely  with  the  opinions  of  Senators  Hen- 
dricks, Grimes,  and  others,  and  shall  not  repeat  what  they  have  so  well  saicL 

But,  Mr.  Chief  Justice  and  Senators,  there  is  another  point  upon  which  I 
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wish  to  submit  my  views  very  briefly.  The  senator  from  Ohio  said  however 
conscientiously  the  President  may  have  believed  that  he  had  a  right  to  appoint 
Mr.  Thomas  ad  interim,  if  two-thirds  of  the  Senate  differ  with  him  in  opinion 
in  the  construction  of  the  law  he  must  be  found  guilty  of  a  high  crime  or  high 
misdemeanor,  for  which  he  should  be  removed  from  his  high  office.  From  this 
doctrine  I  dissent.  The  President,  as  the  chief  executive,  is  compelled  officially 
to  construe  the  laws  of  Congress.  He  must  execute  them ;  and  to  do  that  he 
must  know  their  meaning.  If  he  mistake  the  meaning  of  a  doubtful  statute, 
upon  which  the  ablest  senators  and  lawyers  disagree,  to  say  he  can  be  found 
guilty  of  a  high  crime  or  high  misdemeanor  because  he  mistakes  its  true  mean- 
\ing  while  honestly  seeking  to  find  it,  shocks  the  moral  sense  of  the  civilized 
world.  It  is  a  monstrous  proposition.  Intention,  criminal  intention,  is  of  the 
/>«tyi!s*sence  of  crime.  A  public  officer  may  commit  a  trespass  and  become 
liable  to  respond,  in  damages,  in  a  civil  suit,  when,  mistaking  the  law,  he  vio- 
lates the  rights  of  person  or  property  of  another.  But  to  say  that  a  high  public 
officer,  with  good  motives  and  with  an  honest  intent  to  obey,  though  he  mistake 
the  meaning  of  a  statute,  can  be  found  guilty  of  a  high  crime  and  misdemeanor 
which  shall  smbject  him  to  the  heaviest  punishment  which  can  fall  upon  a  public 
man  in  high  office,  is  to  assert  a  doctrine  never  before  heard  in  any  court  of 
justice.  There  is  no  evidence  to  show  on  his  part  an  intention  to  violate  the 
Constitution  or  the  law.  From  a  criminal  act  a  criminal  intent,  in  the  absence 
of  proof  to  the  contrary,  may  be  inferred.  But  in  this  case  all  criminal  intent 
is  positively  disproved  by  the  managers  themselves. 

The  message  of  the  President,  which  the  managers  have  put  in  evidence 
against  him — and  there  is  no  evidence  to  contradict  it — distinctly  avers  his  entire 
good  faith  ;  and  further,  that  he  was  advised  by  all  the  members  of  his  cabinet, 
including  Mr.  Stanton — 

First,  that  the  tenure-of-office  act  was  unconstitutional,  and  therefore  no  law 
at  all. 

Every  student  at  law  knows  that  every  enactment  of  Congress  is  just  as 
much  subject  to  the  higher  law  of  the  Constitution  as  if  it  contained  an  express 
proviso  in  these  words  :  "  Provided  that  nothing  herein  contained  shall  have 
any  force  or  validity  whatever  unless  it  is  authorized  by  the  Constitution  of  the 
United  States."  In  a  word,  an  unconstitutional  enactment  is  not  a  law ;  it  is 
void ;  and  void  things  are  no  things  at  all. 

And  secondly,  the  message  proves,  also,  that  every  member  of  his  cabinet 
advised  him  that  if  the  law  were  constitutional  his  power  to  remove  Stanton 
was  not  limited  by  the  very  terms  of  the  act. 

It  will  be  remembered,  also,  the  President's  counsel  offered  to  prove  the  fact 
that  the  President  was  so  advised  by  every  member  of  his  cabinet,  including, 
of  course,  the  Attorney  General. 

Now,  Mr.  Chief  Justice  and  Senators,  whatever  effect  may  be  given  to  the 
opinions  of  other  members  of  the  cabinet,  the  opinion  of  the  Attorney  General, 
given  to  the  President,  must  be  regarded  as  judicial  so  far  at  least,  in  the  absence 
of  bad  faith  in  him,  or  in  the  President  when  acting  upon  that  opinion,  as  to 
protect  the  President  from  all  charge  of  crime  or  high  misdemeanor. 

The  statute  providing  for  an  Attorney  General  enacts — 

And  there  shall  also  be  appointed  a  meet  person,  learned  in  the  law,  to  act  as  Attorney 
General  of  the  United  States,  who  shall  be  sworn  or  affirmed  to'a  faithful  execution  of  his 
office,  whose  duty  it  shall  be  to  prosecute  and  conduct  all  suits  in  the  Supreme  Court  in 
which  the  United  States  shall  be  concerned,  and  to  give  his  advice  and  opinion  upon  ques- 
tions of  law,  when  required  by  the  President  of  the  United  States,  &c. 

.  This  opinion  of  the  Attorney  General,  if  given  and  acted  upon  in  good  faith 
by  the  President,  is  a  protection  against  any  charge  of  high  crime  or  high  mis- 
demeanor. The  Attorney  General  is  chosen  because  he  is  learned  in  the  law,  to 
advise  a  President  who  may  not  be  a  lawyer  at  all.  He  is  confirmed  by  the 
Senate  as  a  judge  is  confirmed,  for  high  character  and  legal  learning. 


/ 
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'  Take  the  case  of  General  Grant,  who  is  a  candidate  for  the  presidency.  He 
is  no  lawyer.  Suppose  he  should  be  elected,  and  the  senator  from  New  Jersey, 
who  is  learned  in  the  law,  should  be  nominated  and  confirmed  by  the  Senate  as 
his  Attorney  General,  and  that  some  of  the  many  doubtful,  hasty,  and  almost 
unintelligible  acts  of  Congress  came  before  him  for  construction  ;  if  General 
Grant  should,  in  good  faith,  act  upon  the  opinion  of  Senator  Frelinghnysen  as 
his  Attorney  General,  no  matter  how  erroneous  that  opinion  might  be,  can  any 
man  be  so  lost  to  all  sense  of  common  justice  and  fair  dealing  as  to  assert  that 
General  Grant  could  be  guilty  of  a  high  crime  or  high  misdemeanor  when  act- 
(  ing  in  accordance  with  it?  And  learned  in  the  law  as  that  honorable  senator  i?, 
high  as  he  deservedly  stands  in  the  profession  in  his  State,  it  is  certainly  no 
disparagement  to  him  to  say  that  Mr.  Stanbery  stands  as  high  as  he  or  any 
other  senator  upon  this  floor  in  personal  character  and  legal  ability. 
^SirT^iuch  may  be  forgiven,  much  must  be  forgiven  in  times  of  high  party 
excitement  for  the  judicial  blindness  which  it  begets.  But  when  this  tempo- 
rary and  frenzied  excitement  shall  have  passed  away,  as  pass  it  will,  and  when 
men  shall  carefully  review  this  case  and  all  the  evidence  given  on  this  trial,  their 
surprise  will  be  not  that  a  few  republican  senators  can  rise  above  party  preju- 
dice and  refuse  to  be  driven  from  their  clear  convictions  by  party  furor,  but  their 
utter  astonishment  will  be,  that  any  respectable  senator  should  ever  for  one 
moment  have  entertained  the  thought  of  convicting  the  President  of  the  United 
States  of  a  high  crime  or  a  high  misdemeanor  upon  the  charges  and  evidence 
produced  upon  this  trial. 


Opinion. of  Mr.  Senator  Sumner. 

I  voted  against  the  rule  of  the  Senate  allowing  Opinions  to  be  filed  in  this 
proceeding,  and  regretted  its  adoption.  With  some  hesitation  I  now  take 
advantage  of  the  opportunity,  if  not  the  invitation,  which  it  affords.  Voting 
"guilty"  on  all  the  articles,  I  feel  that  there  is  no  need  of  explanation  or 
apology.  Such  a  vote  is  its  own  best  defender.  But  I  follow  the  example  of 
others. 

BATTLE    WITH    SLAVERY. 

This  is  one  of  the  last  great  battles  with  slavery.     Driven  from  these  legis- 
lative chambers,  driven  from  the  field  of  war,  this  monstrous  power  has  found 
a  refuge  in  the  Executive  Mansion,  where,  in  utter  disregard  of  the  Constitution 
and  laws,  it  seeks  to  exercise  its  ancient  far-reaching  sway.     All  this  is.  ragy.; 
plain.     Nobody  can  question  it.     Andrew  Johnson  is  the  impersonation  of  the 
tyrannical  slave  power.     In  him  jt  lives  again.     He  is  the  lineal  successor  of 
John  C.  Calhoun  and  Jefferson  Davis ;  and  he  gathers  about  him  the  same 
supporters.     Original  partisans  of  slavery  north  and  south  ;  habitual  compro- 
misers of  great  principles;  maligners  of  the  Declaration  of  Independence ;  poli-  > 
ticians  Without  heart;  lawyers,  for  whom  a  technicality  is  everything,  and  a.  ft 
promiscuous  company  who  at  every  stage  of  the  battle  have  set  their  faces  . 
against  equal  rights;  these  are  his  allies.     It  is  the  old  troop  of  slavery,  with 
a  few  recruits,  ready  as  of  old  for  violence — cunning  in  device,  and  heartless  in  / 
quibble.     With  the  President  at  their  head,  they  are  now  entrenched  in  the^ 
Executive  Mansion.  z=»— ■ -^^  ? 

Not  to  dislodge  them  is  to  leave  the  country  a  prey  to  one  of  the  most  hate- 
ful tyrannies  of  history.     Especially  is  it  to  surrender  the  Unionists  of  the 
rebel  States  to  violence  and  bloodshed.     Not  a  month,  not  a  week,  not  a  day 
should  be  lost.      The  safety  of  the  Republic  requires  action  at  once.   The  lives) 
of  innocent  men  must  be  rescued  from  sacrifice.  ^ 

I  would  not  in  this  judgment  depart  from  that  moderation  which  belongs  to 

e  occasion ;  but  God  forbid  that,  when  called  to  deal  with  so  great  an  offender, 
ould  affect  a  coldness  which  I  cannot  feel.     Slavery  has  been  our  worst 
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em?my,  assailing  all,  murdering  our  children,  filling  our  homes  with  mourning,  and 
darkening  the  land  with  tragedy;  and  new  it  rears  its  crest  anew,  with  Andrew 
Johnson  as  its  representative.     Through  him  it  assumes  once  more  to  rule  the 
Republic  and  to  impose  its  cruel  law.     The  enormity  of  his  conduct  is  aggra- 
vated by  his  barefaced  treachery.     He  once  declared  himself  the  Moses  of  the 
colored  race.     Behold  him  now  the  Pharaoh.     With  such  treachery  in  such^ 
cause  there  can  be  no  parley.     Every  sentiment,  every  conviction,  every^vowj 
against  slavery  must  now  be  directed  against  him.     Pharaoh  is  at  the  bar  off 
the  Senate  for  judgment. 

he  formal  accusation  is  founded  on  certain  recent  transgressions,  enumerated 
in  articles  of  impeachment,  but  it  is  wrong  to  suppose  that  this  is  the  whole 
case.     It  is  very  wrong  to  try  this  impeachment  merely  on  these  articles.     It 
^unpardonable  to  higgle  over  words  and  phrases  when,  for  more  than  two 
'•ears  the  tyrannical  pretensions  of  this  offender,  now  in  evidence  before  the 
Senate,  as  I  shall  show,  have  been  manifest  in  their  terrible,  heart-rending  con- 
sequences. 

/  IMPEACHMENT  A  POLITICAL  AND  NOT  A  JUDICIAL  PROCEEDING. 

Before  entering  upon  the  consideration  of  the  formal  accusation,  instituted  by 
the  House  of  Representatives  of  the  United  States  in  their  own  name  and  in  the 
name  of  all  of  the  people  thereof,  it  is  important  to  understand  the  nature  of  the 
proceeding ;  and  here  on  the  threshold  we  encounter  the  effort  of  the  apologists 
who  have  sought  in  every  way  to  confound  this  great  constitutional  trial  with 
an  ordinary  case  at  Nisi  Prius  and  to  win  for  the  criminal  President  an  Old 
Bailey  acquittal,  where  on  some  quibble  the  prisoner  is  allowed  to  go  without 
day.  From  beginning  to  end  this  has  been  painfully  apparent,  thus  degrading 
the  trial  and  baffling  justice.  Point  by  point  has  been  pressed,  sometimes  by 
counsel  and  sometimes  even  by  senators,  leaving  the  substantial  merits  un- 
touched, as  if  on  a  solemn  occasion  like  this,  involving  the  safety  of  the  Republic, 
there  could  be  any  other  question.. 

The  first  effort  was  to  call  the  Senate,  sitting  for  the  trial  of  impeachment,  a 
court,  and  not  a  Senate.  Ordinarily  names  are  of  little  consequence,  but  it  cannot 
be  doubted  that  this  appellation  has  been  made  the  starting-point  for  those  tech- 
nicalities which  are  so  proverbial  in  courts.  Constantly  we  have  been  reminded 
of  what  is  called  our  judicial  character  and  of  the  supplementary  oath  we  have 
taken,  as  if  a  senator  were  not  always  under  oath,  and  as  if  other  things  within 
the  sphere  of  his  duties  were  not  equally  judicial  in  character.  Out  of  this 
.plausible  assumption  has  come  that  fine-spun  thread  which  lawyers  know  so  well 
how  to  weave. 

The  whole  mystification  disappears  when  we  look  at  our  Constitution,  which 
in  no  way  speaks  of  impeachment  as  judicial  in  character,  and  in  no  way  speaks 
of  the  Senate  as  a  court.  On  the  contrary  it  uses  positive  language,  inconsistent 
with  this  assumption  and  all  its  pretended  consequences.  On  this  head  there 
can  be  no  doubt. 

By  the  Constitution  it  is  expressly  provided  that  "  the  judicial  power  shall  be 
vested  in  one  Supreme  Court  and  in  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish,"  thus  positively  excluding  the  Senate 
from  any  exercise  of  "the  judicial  power."  And  yet  this  same  Constitution 
provides  that  "the  Senate  shall  have  the  sole  power  to  try  all  impeachments." 
In  the  face  of  these  plain  texts  it  is  impossible  not  to  conclude  that  in  trying 
impeachments  senators  exercise  a  function  which  is  not  regarded  by  the  Consti- 
tution as  "judicial,"  or,  in  other  words,  as  subject  to  the  ordinary  conditions  of 
judicial  power.  Call  it  senatorial  or  political,  it  is  a  power  by  itself  and  subject 
to  its  own  conditions. 

or  can  any  adverse  conclusion  be  drawn  from  the  unathorized  designation 
of  court,   which  has  been  foisted  into  our  proceedings.      This   term  is 
expansive  and  sometimes  very  insignificant.     In  Europe  it  means  the  house. 
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of  a  prince.  In  Massachusetts" it  is  still  applied  to  the  legislature  of  the  State, 
which  is  known  as  the  General  Court.  If  applied  to  the  Senate  it  must  be  inter- 
preted by  the  Constitution,  and  cannot  be  made  in  any  respect  a  source  of  power 
or  a  constraint. 

It  is  difficult  to  understand  how  this  term,  which  plays  such  a  part  in  present 
pretensions,  obtained  its  vogue.  It  does  not  appear  in  English  impeachments, 
although  there  is  reason  for  it  there,  which  is  not  found  here.  From  ancient 
times  Parliament,  including  both  houses,  has  been  called  a  court,  and  the  House 
of  Lords  is  known  as  a  court  of  appeal.  The  judgment  on  English  impeachments 
embraces  not  merely  removal  from  office,  as  under  our  Constitution,  but  also 
punishment.  And  yet  it  does  not  appear  that  the  lords  sitting  on  impeachments  are 
called  a  court.  They  are  not  so  called  in  any  of  the  cases,  from  the  first  in 
1330,  entitled  simply,  "Impeachment  of  Roger  Mortimer,  Earl  of  March,  for 
Treason,"  down  to  the  last  in  1806,  entitled,  "  Trial  of  Right  Honorable  Henry 
Lord  Viscount  Melville  before  the  Lords  House  of  Parliament  in  Westminster 
for  High  Crimes  and  Misdemeanors  whereof  he  was  accused  in  certain  articles 
of  Impeachment."  In  the  historic  case  of  Lord  Bacon,  we  find,  at  the  first 
stage,  this  title,  "Proceedings  in  Parliament  against  Francis  Bacon  Lord 
Verulam ;"  and  after  the  impeachment  was  presented,  the  simple  title,  "  Pro- 
ceedings in  the  House  of  Lords."     Had   this  simplicity  been  followed  in  our 

roceedings,  one  source  of  misunderstanding  would  have  been  removed. 
There  is  another  provision  of  the  Constitution  which  testifies  still  further,  and, 
if  possible,  more  completely.  It  is  the  limitation  of  the  judgment  in  cases  of 
impeachment,  making  it  political  and  nothing  else.  It  is  not  in  the  nature  of 
-punishment,  but  in  the  nature  of  protection  to  the  Republic.  It  is  confined  to 
removal  from  office  and  disqualification ;  but,  as  if  aware  that  this  was  no  pun- 
ishment, the  Constitution  further  provides  that  this  judgment  shall  be  no  impedi- 
t  to  indictment,  trial,  judgment,  and  punishment  ''according  to  law."  Thus 
again  is  the  distinction  declared  between  an  impeachment  and  a  proceeding 
"according  to  law."  The  first,  which  is  political,  belongs  to  the  Senate,  which 
is  a  political  body;  the  latter,  which  is  judicial,  belongs  to  the  courts,  which 
are  judicial  bodies.  The  Senate  removes  from  office;  the  courts  punish.  I  am 
hot  alone  in  drawing  this  distinction.  It  is  well  known  to  all  who  have  studied 
the  subject.  Early  in  our  history  it  was  put  forth  by  the  distinguished  Mr. 
Bayard,  of  Delaware,  the  father  of  senators,  in  the  case  of  Blount,  and  it  is 
adopted  by  no  less  an  authority  than  our  highest  commentator,  Judge  Story, 
who  was  as  much  disposed  as  anybody  to  amplify  the  judicial  power.  In 
speaking  of  this  text,  he  says  that  impeachment  "is  not  so  much  designed  to 
punish  the  offender  as  to  secure  the  State  against  gross  official  misdemeanors  ; 
that  it  touches  neither  his  person  nor  his  property,  but  simply  divests  him  of  his 
political  capacity.  {Story,  Commentaries,  vol.  1,  sec.  803.)  All  this  seems  to 
have  been  forgotten  by  certain  apologists  on  the  present  trial,  who,  assuming  that 
impeachment  was  a  proceeding  "according  to  law,"  have  treated  the  Senate  to 
the  technicalities  of  the  law,  to  say  nothing  of  the  law's  delay. 

we  discern  the  true  character  of  impeachment  under  our  Constitution  we 

hall  be  constrained  to  confess  that  it  is  a  political  proceeding  before  a  political 
body,  with  political  purposes ;  that  it  is  founded  on  political  offences,  proper  for 

he  consideration  of  a  political  body  and  subject  to  a  political  judgment  only, 
en  in  cases  of  treason  and  bribery  the  judgment  is  political,  and  nothing  more. 
If  I  were  to  sum  up  in  one  wo  id  the  object  of  impeachment  under  our  Consti- 
tution, meaning  that  which  it  has  especially  in  view,  and  to  which  it  is  practi- 
cally limited,  I  shouldsay  Expulsion  from  Office  The  present  question  is,  shall 
Andrew  Johnson,  on  the  case  before  the  Senate,  be  expelled  from  office. 

TSxpulsion  from  office  is  not  unknown  to  our  proceedings.  By  the  Constitu- 
a  senator  may  be  expelled  with  "  the  concurrence  of  two-thirds  ;"  precisely 
President  may  be  'expelled  with  "  the  concurrence  of  two-thirds."     In  each 


I  Andrew 

±^kwmi\  a 
as  a 


250  IMPEACHMENT    OF    THE    PRESIDENT. 

of  these  cases  the  same  exceptional  vote  of  two-thirds  is  required.  Do  not 
the  IwaJlhistrate  ej&lL.oiher?  jFrom  the  nature  of  things  they  are  essentially 
pSttnilar  in  character,  except Urat  on  the  expulsion  of  the  President  the  motion  is 
\  made  by  the  House  of  Representatives  at  the  bar  of  the  Senate,  while  on  the 
expulsion  of  a  senator  the  motion  i3  made  by  a  senator.  And  how  can  we 
require  a  technicality  of  proceeding  in  the  one  which  is  rejected  in  the  other? 
If  the  Senate  is  a  court,  bound  to  judicial  forms  on  the  expulsion  of  the  Presif 
dent,_must  it  not  be  the  same  on  the  expulsion  of  a  senator?  But  nobody 
attributes  to  it  any  such  strictness  in  the  latter  case.  Numerous  precedents 
attest  how,  in  dealing  with  its  own  members,  the  Senate  has  sought  to  do  sub- 
stantial justice  without  reference  to  forms.  In  the  case  of  Blount,  which  is  the 
first  in  our  history,  the  expulsion  was  on  the  report  of  a  committee,  declaring 
him  "guilty  of  a  high  misdemeanor,  entirely  inconsistent  with  his  public  trust 
and  duty  as  a  senator."  (  Annals  of  Congress,  15th  Congress,  1797,  p.  44.) 
At  least  one  senator  has  been  expelled  on  simple  motion,  even  without  reference 
to  a  committee.  Others  have  been  expelled  without  any  formal  allegations  or 
formal  proofs. 

There  is  another  provision  of  the  Constitution  which  overrides  both  cases. 
It  is  this  :  "  Each  house  may  determine  its  rules  of  proceeding."  The  Senate 
on  the  expulsion  of  its  own  members  has  already  done  this  practically  and  set 
an  example  of  simplicity.  But  it  has  the  same  power  over  its  "rules  of  pro- 
ceeding "  on  the  expulsion  of  the  President ;  and  there  can  be  no  reason  for 
simplicity  in  the  one  case  not  equally  applicable  in  the  other.  Technicality  is 
as  little  consonant  with  the  one  as  with  the  other.  Each  has  for  its  object  the 
(J Public  Safety.  For  this  the  senator  is  expelled  ;  for  this,  also,  the  President  is 
||  expelled.  Salus  populi  suprema  lex.  The  proceedings  in  each  case  must  be 
in  subordination  to  this  rule. 

There  is  one  formal  difference,  under  the  Constitution,  between  the  power  to 
expel  a  senator  and  the  power  to  expel  the  President.  The  power  to  expel  a 
senator  is  unlimited  in  its  terms.  The  Senate  may,  "  with  the  concurrence  of 
two-thirds,  expel  a  member,"  nothing  being  said  of  the  offence ;  whereas  the 
President  can  be  expelled  only  "for  treason,  bribery,  or  other  high  crimes  and 
misdemeanors."  A  careful  inquiry  will  show  that,  under  the  latter  words,  there 
is  such  a  latitude  as  to  leave  little  difference  between  the  two  cases.  This  brings 
us  to  the  question  of  impeachable  offences. 

POLITICAL   OFFENCES    ARE    IMPEACHABLE    OFFENCES. 

So  much  depends  on  the  right  understanding  of  the  character  of  this  proceed- 
ing, that  even  at  the  risk  of  protracting  this  discussion,  I  cannot  hesitate  to  con- 
sider this  branch  of  the  subject,  although  what  I  have  already  said  may  render 
it  superfluous.  What  are  impeachable  offences  has  been  much  considered  in  this 
trial,  and  sometimes  with  very  little  appreciation  of  the  question.  Next  to  the 
mystification  from  calling  the  Senate  a  court  has  been  that  other  mystification 
from  not  calling  the  transgressions  of  Andrew  Johnson  impeachable  offences. 

It  is  sometimes  boldly  argued  that  there  can  be  no  impeachment  under  the 

Constitution  of    the  United  States,  unless  for  an  offence  defined  and   made 

,       indictable  by  an  act  of  Congress  ;  and,  therefore,  Andrew  Johnson  must  go 

free,  unless  it  can  be  shown  that  he  is  such  an  offender.     But  this  argument 

mistakes  the  Constitution,  and  also  mistakes  the  whole  theory  of  impeachment. 

It  mistakes  the  Constitution  in  attributing  to  it  any  such  absurd  limitation. 
The  argument  is  this  :  Because  in  the  Constitution  of  the  United  States  there 
are  no  common- law  crimes,  therefore  there  are  no  such  crimes  on  which  an 
impeachment  can  be  maintained.  To  this  there  are  two  answers  on  the  present 
occasion  ;  first,  that  the  District  of  Columbia,  where  the  President  resides  and 
exercises  his  functions,  was  once  a  part  of  .Maryland,  where  the  common  l^M^ 
prevailed ;  that  when  it  came  under  the  jurisdiction  of  the  United  States  it  bro^H 
with  it  the  whole  body  of  the  law  of  Maryland,  including  the  common  laW  and 
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that  at  this  day  the  common  law  of  crimes  is  still  recognized  here.  But  the 
second  answer  is  stronger  still.  By  the  Constitution  Expulsion  from  Office  is  "  on 
impeachment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes  and 
misdemeanors ;"  and  this,  according  to  another  clause  of  the  Constitution,  is  "the 
supreme  law  of  the  land."  Now,  when  a  constitutional  provision  can  be  executed 
without  superadded  legislation,  it  is  absurd  to  suppose  that   such  superadded 

jisJadpjiJs^a^c««sfwy^yHjere^the  provision  executes  itself  without  any  re-en- 
tctment ;  and,  as  for  the  definition  of  "treason  "  and  "bribery  "  we  resort  to  the 
jommon  law,  so  for  the  definition  of  "high  crimes  and  misdemeanors"  we  resort 
the  parliamentary  law  and  the  instances  of  impeachment  by  which  it  is  illus- 
trated. And  thus  clearly  the  whole  testimony  of  English  history  enters  into 
^thjg^cage  with  its  authoritative  law.  From  the  earliest  text-writer  on  this  sub- 
^JecF { [iVoodeson,  Lectures,  vol.  II,  p.  601)  we  learn  the  undefined  and  expansive 
character  of  these  offences  ;  and  these  instances  are  in  point  now.  Thus,  where 
a  lord  chancellor  has  been  thought  to  put  the  great  seal  to  an  ignominious  treaty; 
a  lord  admiral  to  neglect  the  safeguard  of  the  seas ;  an  ambassador  to  betray 
his  trust ;  a  privy  councillor  to  propound  dishonorable  measures ;  a  confidential 
adviser  to  obtain  exorbitant  grants  or  incompatible  employments,  or  where  any 
magistrate  has  attempted  to  subvert  the  fundamental  law  or  introduce  arhitary 
power  ;  all  these  are  high  crimes  and  misdemeanors,  according  to  these  prece- 
dents by  which  our  Constitution  must  be  interpreted.  How  completely  they 
cover  the  charges  against  Andrew  Johnson,  whether  in  the  formal  accusation  or 
in  the*long  antecedent  transgressions  to  which  I  shall  soon  call  attention  as  an 
essential  part  of  the  case  nobody  can  question. 

Broad  as  this  definition  may  seem,  it  is  in  harmony  with  the  declared  opinions 
of  the  best  minds  that  have  been  turned  in  this  direction.  Of  these  none  so  great 
as  Edmund  Burke,  who,  as  manager  on  the  impeachment  of  Warren  Hastings, 
excited  the  admiration  of  all  by  the  varied  stores  of  knowledge  and  philosophy, 
illumined  by  the  rarest  eloquence,  with  which  he  elucidated  his  cause.  These 
are  his  words : 

It  is  by  tnis  tribunal  that  statesmen  who  ahuse  their  power  are.  tried  before  statesmen 
and  by  statesmen,  upon  solid  principles  of  state  morality.  It  is  here  that  those  who  by  an 
abuse  of  power  have  polluted  tlie  spirit  of  all  laws  can  never  hope  for  the  least  protection  from 
any  of  its  forms.  It  is  here  that  those  who  have  refused  to  conform  themselves  to  the  pro- 
tection of  law  can  never  hope  to  escape  through  any  of  its  defects.  {Bond,  Speeches  on 
Trial  of  Hastings,  vol.  1  p.  4. ) 

The  value  of  this  testimony  is  not  diminished,  because  the  orator  spoke  as  a 
manager.  By  a  professional  license  an  advocate  may  state  opinions  which  are 
not  his  own  ;  but  a  manager  cannot.  Representing'  the  House  of  Representa- 
tives and  all  the  people,  he  speaks  with  the  responsibility  of  a  judge,  so  that 
his  words  may  be  cited  hereafter.  In  saying  this  I  but  follow  the  claim  of  Mr. 
Fox.     Therefore,  the  words  of  Burke  are  as  authoritative  as  beautiful. 

In  different  but  most  sententious  terms,  Mr.  Hallam,  who  is  so  great  a  light 
in  constitutional  history,  thus  exhibits  the  latitude  of  impeachment  and  its  com- 
prehensive grasp : 

A  minister  is  answerable  for  the  justice,  the  honesty,  the  utility  of  all  measures  emanating 
from  the  Crown,  as  well  as  their  legality;  and  thus  the  executive  administration  is  or  ought 
to  be  subordinate  in  all  great  matters  of  policy  to  the  superintendence  and  virtual  control  of 
the  two  houses  of  Parliament.     (Hallam,  Constitutional  History,  vol.  2,  chap.  12.)    _____ — 

Thus,  according  to  Hallam,  even  a  failure  in  justice,  honesty,  and  utility,  as 
well  as  in  legality,  may  be  the  ground  of  impeachment ;  and  the  administration 
should  in  all  great  matters  of  policy  be  subject  to  the  two  houses  of  Parliament — 
the  House  of  Commons  to  impeach  and  the  House  of  Lords  to  try.  Here  again 
the  case  of  Andrew  Johnson  is  provided  for. 

Our  best  American  lights  are  similar  in  character,  beginning  with  the  Feder- 

^■nst  itself.     According  to   this  authority  impeachment  is  for  "  those  offences 

whkh  proceed  from  the  misconduct  of  ptublic  men,  or,  in  other  words,  from  the 

abft|  or  violation  of  some  public  trust ;  and  they  may  with  peculiar  propriety 
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be  deemedjwliiical,  as  they  i  elate  to  injuries  done  immediately  to  society  itself." 

r-^Nou^jJli  ever  injuries  were  done  immediately  to  society  itself;  if  ever  there 

/  was  an  abuse  or  violation  of  public  trust ;  if  ever  there  was  misconduct  of  a 

/    public  man;  all  these  are  now  before  us  in  the  case  of  Andrew  Johnson.     The 

I JEejfleralist  has  been  echoed  ever  since  by  all  who  have  spoken  with  knowledge 

and  without  prejudice.  First  came  the  respected  commentator,  Rawle,  who 
specifies  among  causes  of  impeachment  "  the  fondness  for  the  individual  exten- 
sion of  power;"  "the  influence  of  party  and  prejudice;"  "the  seductions  of 
foreign  states ; "  "  the  baser  appetite  for  illegitimate  emolument ;"  and  "  the 
involutions  and  varieties  of  vice  too  many  and  too  artful  to  be  anticipated 
by  positive  law ;"  all  resulting  in  what  the  commentator  says  are  "  not  inaptly 
termed  'political  offences."  (Page  19.)  And  thus  Rawle  unites  with  the 
federalist  in    stamping   upon   impeachable   offences   the    epithet    "  political." 

Iti  the  present  case  there  has  been  on  the  part  of  Andrew  Johnson  no 
base  appetite  for  illegitimate  emolument  and  no  yielding  to  foreign  seduc- 
'tions,  there  has  been  most  notoriously  the  influence  of  party  and  prejudice,  also 
to  an  unprecedent  degree  an  individual  extension  of  power,  and  an  involution 
and  variety  of  vice  impossible  to  be  anticipated  by  positive  law,  all  of  which, 
in  gross  or  in  detail,  is  impeachable.  Here  it  is  in  gross.  Then  comes  Story, 
writing  with  the  combined  testimony  of  English  and  American  history 
before  him,  and  moved  only  by  a  desire  of  truth,  records  his  opinion  with  all  the 
original  emphasis  of  the  Federalist.  His  words  are  like  a  judgment.  According 
to  him  the  process  of  impeachment  is  intended  to  reach  "  personal  misconduct, 
or  gross  neglect,  or  usurpation  or  habitual  disregard  of  the  public  interests  in 
^he  discharge  of  the  duties  of  p)olitical  office;"  and  the  commentator  adds,  that 
it  is  "  to  be  exercised  over  offences  committed  by  public  men  in  violation  of 
their  public  trust  and  duties ;"  that  "  the  offences  to  which  it  is  ordinarily 
applied  are  of  a  'political  character ;"  and  that  strictly  speaking  "  the  power 
partakes  of  a  political  character."  (Story's  Commentaries,  vol.  2,  §  746,  764  ) 
Every  word  here  is  like  an  segis  for  the  present  case.  The  later  commeutator, 
Curtis,  is,*  if  possible,  more  explicit  even  than  Story.  According  to  him  an 
"impeachment  is  not  necessarily  a  trial  for  crime;"  "its  purposes  lie  wholly 
beyond  the  penalties  of  the  statute  or  customary  law;"  and  this  commentator 
does  not  hesitate  to  say  that  it  is  a  "  proceeding  to  ascertain  whether  cause  exists 
for  removing  a  jiublic  officer  from  office;"  and  he  adds  that  "such  cause  of 
removal  may  exist  where  no  offence  against  public  law  has  been  committed,  as, 
where  the  individual  has,  from  immorality  or  imbecility,  or  maladministration, 
hecome  unfit  to  exercise  the  office''  (Curtis  on  the  Constitution,  p.  360.)  Here 
again  the  power  of  the  Senate  over  Andrew  Johnson  is  vindicated,  so  as  to 
make  all  doubt  or  question  absurd. 

I  close  this  question  of  impeachable  offences  by  asking  you  to  consider  that 
all  the  cases  which  have  occurred  in  our  history  are  in  conformity  with  the  rule 
which  so  many  commentators  have  announced.  The  several  trials  of  Pickering, 
Chase,  Peck,  and  Humphreys  exhibit  its  latitude  in  different  forms.  Official 
misconduct,  including  in  the  cases  of  Chase  and  Humphreys  offensive  utterances, 
constituted  the  high  crimes  and  misdemeanors  for  which  they  were  respectively 
arraigned.  These  are  precedents.  Add  still  further,  that  Madison,  in  debate 
on  the  appointing  power,  at  the  very  beginning  of  our  government,  said  :  "  I  con- 
tend that  the  wanton  removal  of  meritorious  officers  would  subject  the  President 
to  impeachment  and  removal  from  his  own  high  trust."  (Elliot's  Debates,  vol, 
4,  p.  141.)  But  Andrew  Johnson,  standing  before  a  crowd,  said-of  meritorious 
officers  that  "  he  would  kick  them  out,"  and  forthwith  proceeded  to  execute  his 
foul-mouthed  menace.  How  small  was  all  that  Madison  imagined ;  how  small 
was  all  that  was  spread  out  in  the  successive  impeachments  of  our  history,  if 
gathered  into  one  case,  compared  with  the  terrible  mass  now  before  us 

From  all  these  concurring  authorities,  English  and  Americafn,  it  is  plai 


.  dm 
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impeachment  is  a  power  broad  as  the  Constitution  itself,  and  applicable  to  the 
President,  Vice  President,  aud  all  civil  officers  through  whom  the  republic  suffers 
or  is  in  any  way  imperilled.  Show  me  au  act  of  evil  example  or  influence  com- 
mitted by  a  President,  and  I  show  you  an  impeachable  offence,  which  becomes 
great  in  proportion  to  the  scale  on  which  it  is  done,  and  the  consequences  which 
are  menaced.  The  Republic  must  receive  no  detriment ;  and  impeachment  is  one 
of  the  powers  of  the  Constitution  by  which  this  sovereign  rule  is  maintained. 

UNTECHNICAL  FORM  OF  PROCEDURE. 

The  Form  of  Procedure  is  a  topic  germane  to  the  last  head,  and  helping  to 
illustrate  it.  Already  it  has  been  noticed  in  considering  the  political  character 
of  impeachment ;  but  it  deserves  further  treatment  by  itself.  Here  we  meet  the 
same  latitude.  It  is  natural  that  the  trial  of  political  offences,  before  a  political 
body,  with  a  political  judgment  only,  should  have  less  of  form  than  a  trial  at 
common  law;  and  yet  this  obvious  distinction  is  constantly  disregarded.  The 
authorities,  whether  English  or  American,  do  not  leave  this  question  open  to  doubt. 

An  impeachment  is  not  a  technical  proceeding,  as  at  nisi  prius  or  in  a  county 
court,  where  the  rigid  rules  of  the  common  law  prevail.  On  the  contrary,  it  is 
a  proceeding  according  to  parliamentary  law.  with  rules  of  its  own,  unknown  in 
ordinary  courts.  The  formal  statement  and  reduplication  of  words,  which  con- 
stitute the  stock-in-trade  of  so  many  lawyers,  are  exchanged  for  a  broader  man- 
ner more  consistent  with  the  transactions  of  actual  life.  The  precision  of  history 
is  enough  without  the  technical  precision  of  an  indictment*  In  declaring  this 
rule  I  but  follow  a  memorable  judgment  in  a  case  which  occupied  the  attention 
of  England  at  the  beginning  of  the  last  century.  I  refer  to  the  case  of  the 
preacher  Sacheverell,  impeached  of  high  crimes  and  misdemeanors  on  account 
of  two  sermons,  in  which  he  put  forth  the  doctrine  of  non-resistance,  and  denounced 
the  revolution  of  1688,  by  which  English  liberty  was  saved.  After  the  argu- 
ments on  both  sides,  the  judges  on  questions  from  the  Lords  answered  that  by 
the  law  of  England  and  constant  practice  "  the  particular  words  supposed  lo  be 
criminal  ought  to  be  specified  in  indictments."  And  yet,  in  face  of  this  declara- 
tion by  the  judges  of  England  of  a  familiar  and  indisputable  rule  of  the  common 
law,  we  have  the  rule  of  parliamentary  law,  which  was  thus  set  forth  : 

B  It  is  resolved  by  the  lords  spiritual  and  temporal  in  Parliament  assembled,  That  by  the  law 
and  usage  of  Parliament  in  prosecutions  by  impeachments  for  high  crimes  and  misdemeanors 
by  writing  or  speaking,  the  particular  words  supposed  to  be  criminal  are  not  necessary  to  be 
expressly  specified  in  such  impeachments.     (HoweWs  State  Trials,  vol.  15,  p.  467.) 

The  judgment  here  does  not  extend  in  terms  beyond  the  case  in  hand ;  but 
plainly  the  principle  announced  is  that  in  impeachments  the  technicalities  of  the 
common  law  are  out  of  place,  and  the  proceedings  are  substantially  according  to 
the  rule  of  reason.  A  mere  technicality,  much  more  a  quibble,  such  as  is  often 
so  efficacious  on  a  demurrer,  is  a  wretched  anachronism  when  we  are  considering 
a  question  of  history  or  political  duty.  Even  if  tolerated  on  the  impeachment 
of  an  inferior  functionary,  such  a  resort  must  be  disclaimed  on  the  trial  of  a  Chief 
Magistrate,  involving  the  Public  Safety. 

jThe  technicalities  of  the  law  were  made  for  protection  against  power,  not  for 
the  immunity  of  a  usurper  or  a  tyrant.  They  are  respectable  when  set  up  for 
[the  safeguard  of  the  weak,  but  they  are  out  of  place  on  impeachments.  Here 
again  I  cite  Edmund  Burke  : 

God  forbid  that  those  who  cannot  defend  themselves  upon  their  merits  and  their  actions 
may  defend  themselves  behind  those  fences  and  intrenchments  that  are  made  to  secure  the 
liberty  of  the  people ;  that  power  and  the  abuses  of  power  should  coyer  themselves  by  those 
things  which  were  made  to  secure  liberty.     (Bond's  TriaLof  Hastings,  vol.  1,  p.  10.) 
Never  was  there  a  case  where  this  principle,  belonging  to  the  law  of  impeaeh- 

ent,  was  more  applicable  than  now. 

The   origin  of  impeachment   in   our   own    Constitution    and    contemporary 

*"  ority  vindicate  this  very  latitude.     One  of  the  apologists  sought  to  sustain 
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himself  in  an  argument  against  this  latitude,  by  insisting  that  it  was  with  much 
hesitation,  and  only  at  the  last  moment,  that  this  jurisdiction  over  impeachment 
was  originally  conferred  on  the  Senate.  This  is  a  mistake,  as  will  appear  from 
a  simple  statement.  The  proposition  to  confer  this  jurisdiction  on  the  Supreme 
Court  was  made  before  it  had  been  determined  that  the  judges  should  be 
appointed  by  the  President  with  the  advice  and  consent  of  the  Senate.  The 
latter  conclusion  was  reached  by  a  unanimous  vote  of  the  convention  7th  Sep- 
tember, 1787.  On  the  next  day,  8th  September,  Roger  Sherman  raised  the  objec- 
tion, that  the  Supreme  Court  was  "  improper  to  try  the  President  because  the 
judges  would  be  appointed  by  him."  This  objection  prevailed,  and  the  trial 
was  at  once  intrusted  to  the  Senate,  by  the  vote  of  all  the  States  with  one 
exception ;  and  then  immediately  thereafter,  on  the  same  day,  the  scope  of 
impeachment  was  extended  from  "  treason  to  bribery,"  so  as  to  embrace  "  other 
high  crimes  and  misdemeanors,"  and,  thus  intrusted  and  thus  enlarged,  it  was 
made  to  embrace  "  the  Vice-President  and  other  civil  officers  of  the  United 
States." 

From  this  simple  narrative  it  appears,  that,  while  the  Supreme  Court,  a  judi- 
cial body,  was  contemplated  for  the  trial  of  impeachments,  the  jurisdiction  was 
restrained  to  two  well-known  crimes  at  common  law,  which  have  since  been 
defined  by  statutes  of  the  United  States ;  but  this  jurisdiction,  when  confided 
to  the  Senate,  a  political  body,  was  extended  to  political  offences,  in  the  trial 
of  which  a  commensurate  discretion  followed  from  the  nature  of  the  case.  It 
was  in  this  light  that  the  proceeding  was  explained  by  the  Federalist,  in  words 
which  should  be  a  guide  to  us  now : 

The  nature  of  the  proceeding1  can  never  be  tied  down  by  such  strict  rules,  either  in  the 
delineation  of  the  offence  by  the  prosecutors  or'in  the  construction  of  it  by  the  judges,  as  in 
Common  cases  serve  to  limit  the  discretion  of  courts  in  favor  of  personal  security.  (Federal- 
ist, No.  05.) 

This  article  was  by  Alexander  Hamilton,  writing  in  concert  with  James 
Madison  and  John  Jay.  Thus  by  the  highest  authority  at  the  adoption  of  the 
Constitution  we  find  that  impeachment  "  can  never  be  tied  down  by  strict  rules," 
and  that  this  latitude  is  applicable  to  "  the  delineation  of  the  offence,"  meaning 
thereby  the  procedure  or  pleading,  and  also  to  the  "construction  of  the  offence," 
in  both  of  which  cases  the  "  discretion  "  of  the  Senate  is  enlarged  beyond  that 
of  ordinary  courts.  • 

RULES   OF   EVIDENCE. 

'     From  the  form  of  procedure  I  pass  to  the  Rules  of  Evidence  ;  and  here  again 

he  Senate  must  avoid  all  technicalities  and  not  allow  any  artificial  rule  to  shut 

)ut  the  truth.     It  would  allow  no  such  thing  on   the  expulsion   of  a  senator. 

_  [low  can  it  allow  any  such  thing  on  the  expulsion  of  a  President  ?     On  this 

f~  iccount  I  voted  to  admit  all  evidence  that  was  offered  during  the  trial,  believing, 

^""  n  the  first  place,  that  it  ought  to  be  heard  and  considered ;  and,  in  the  second 

dace,  that,  even  if  it  were  shut  out  from  these  proceedings,  it  could  not  be  shut 

iut  from  the  public  or  be  shut  out  from  history,  both  of  which  must  be  the  ulti- 

nate  judges.     On  the  impeachment  of  Prince  Polignac  and  his  colleagues  of 

!he  cabinet,  in  1830,  for  signing  the  ordinances  which  cost  Charles  X  his  throne, 

some  forty  ^witnesses  were  sworn  without  objection,  in  a  brief  space  of  time,  and 

no  testimony  was  excluded.  •  An   examination  of   the  two   volumes,  entitled 

IProces  des  Derniers  Ministres  de  Charles  X  will  confirm  what  I  say.  This 
example  was  to  my  mind  not  unworthy  of  imitation  on  the  present  occasion. 

There  are  other  rules,  which  it  is  not  too  late  to  profit  by.  One  of  these 
relates  to  the  burden  of  proof  and  is  calculated  to  have  a  practical  bearing. 
The  other  relates  to  matters  of  which  the  Senate  will  take  cognizance  without 
any  special*  proof,  thus  importing  into  the  case  unquestionable  evidence,  whic, 
explains  and  aggravates  the  transgressions  charged. 
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(1.)  Look  carefully  at  the  object  of  this  trial.  Primarily  it  is  for  the  expul- 
sion of  the  President  from  office.  Its  motive  is  not  punishment,  not  vengeance, 
but  the  Public  Safety.  Nothing  less  than  this  could  justify  the  ponderous  pro- 
ceeding. It  will  be  for  the  criminal  courts  to  award  the  punishment  due  to  his 
offences.  The  Senate  considers  only  how  the  safety  of  tin-  people,  which  is  the 
supremo  law,  can  be  host  preserved  ;  and  to  this  end  the  ordinary  rule  of  evi- 
d4y*ca»4&  reversed/  If  on  any  point  you  entertain  doubts,  the  benefit  of  those 
doubts  must  be  given  to  your  country ;  and  this  is  the  supreme  law.  When 
tried  on  an  indictment  in  the  criminal  courts  Andrew  Johnson  may  justly  claim 
the  benefit  of  your  doubts ;  but  at  the  bar  of  the  Senate  on  the  question  of  his 
expulsion  from  office,  his  vindication  must  be  in  every  respect  and  on  each 
e  beyond  a  doubt.  He  must  show  that  his  longer  continuance  in  office  is 
not  inconsistent  with  the  Public  Safety : 

Or,  at  least  so  prove  it, 
That  the  probation  bear  no  hinge  or  loop 
To  hang  a  doubt  on. 

Anything  short  of  this  is  to  trifle  with  the  Republic  and  its  transcendent  for- 
tunes. 

It  is  by  insisting  upon  doubts  that  the  apologists  of  the  President,  at  the  bar 
and  in  the  Senate,  seek  to  save  him.  For  myself,  I  can  see  none  such,  but 
assuming  that  they  exist,  then  should  they  be  marshalled  for  our  country.  This 
is  not  a  criminal  trial,  where  the  rule  prevails:  better  that  many  guilty  men 
should  escape  than  one  innocent  nan  should  suffer.  This  rule,  which  is  so 
proper  in  its  place,  is  not  applicable  to  a  proceeding  for  expulsion  from  office  ; 
and  who  will  undertake  to  say  that  any  claim  of  office  can  be  set  against  the 
Public  Safety  1 

In  thus  stating  the  just  rule  of  evidence,  I  do  little  more  than  apply  those 
time-honored  maxims  of  jurisprudence,  which  require  that  tvery  interpretation 
shall  be  always  in  favor  of  liberty.  Early  in  the  common  law  we  were  told  that 
he  is  to  be  adjudged  impious  and  cruel  who  does  not  favor  liberty :  impius  et 
crudelis  judicandus  est  qui  libertati  non  fajoet.  Blackstone,  whose  personal 
sympathies  were  with  power,  is  constrained  to  confess  that  "the  law  is  always 
ready  to  catch  at  anything  in  favor  of  liberty."  {Blackstone 's  Commentaries, 
vol.  2,  p.  94.)  But  liberty  and  all  else  are  contained  in  the  Public  Safety  ;  they 
depend  on  the  rescue  of  the  country  from  a  presidential  usurper.  Therefore 
should  we  now,  in  the  name  of  the  law,  "catch  at  anything"  to  save  the  Republic. 

2.  There  is  another 'rule  of  evidence,  which,  though  of  common  acceptance  in 
the  courts,  has  peculiar  value  in  this  case,  where  it  must  exercise  a  decisive 
influence.  It  is  this  :  Courts  will  take  judicial  cognizance  of  certain  matters, 
without  any  special  proof  on  the  trial.  Some  of  these  are  of  general  knowledge, 
and  others  are  within  the  special  knowledge  of  the  court.  Among  these,  accord- 
ing to  express  decision,  are  the  frame  of  government  and  the  public  officers 
administering  it;  the  accession  of  the  Chief  Executive;  the  sitting  of  Congress 
and  its  usual  course  of  proceeding;  the  usual  course  of  travel ;  the  ebbs  aud  flows 
of  the  tide  ;  also  whatever  ought  to  be  generally  known  within  the  limits  of  the 
jurisdiction,  including  the  history  of  the  country.  Besides  these  matters  of  gen- 
eral knowledge  a  court  will  take  notice  of  its  own  records,  the  conduct  of  its  own 
officers,  and  whatever  passes  in  its  own  presence  or  under  its  own  eyes.  For 
all  this  I  cite  no  authority ;  it  is  superfluous.  I  add  a  single  illustration  from 
the  great  English  commentator  :  "  If  a  contempt  be  committed  in  the  face  of  the 
court,  the  offender  maybe  instantly  apprehended  and  imprisoned  at  the  discretion 
of  the  judges,  without  any  further  proof  or  examination."  (Blackstone's  Com- 
mentaries, vol.  4,  p.  286.) 

If  this  be  the  rule  of  courts,  a  fortiori  it  must  be  the  rule  of  the  Senate  on 

eachments ;  for  we  have  seen  that,  when  sitting  for  this  purpose,  the  Senate 

fcvs  a.  latitude  of  its  own.     Its  object  is  the  Public  Safety,  and,  therefore,  no 
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aid  for  the  arrival  at  truth  can  be  rejected.  No  gate  can  be  closed.  But  here 
is  a  gate  opened  by  the  sages  of  the  law  and  standing  open  always,  to  the  end 
that  justice  may  not  fail. 

Applying  this  rule  to  the  present  proceeding,  it  will  be  seen  at  once  how  it 
brings  before  the  Senate,  without  any  further  evidence,  a  long  catalogue  of  crime, 
affecting  the  character  of  the  President  beyond  all  possibility  of  defence,  and 
serving  to  explain  the  latter  acts  on  which  the  impeachment  is  founded,     rt  was 
in  this  chamber,  in  the  face  of  the  Senate  and  the  ministers  of  foreign  powers, 
and  surrounded  by  the  gaze  of  thronged  galleries,  that  Andrew  Johnson  exhib- 
ited himself  in  beastly  intoxication  while  he  took  his  oath  of  office  as  Vice- 
President  ;  and  all  that  he  has  done  since  is  of  record  here.     Much  of  it  appears 
on  our  journals.     The  rest  is  in  authentic  documents  published  by  the  order  of 
late.     Never  was  a  record  more  complete. 
:ere  in  the  Senate  we  know  officially  how  he  has  made  himself  the  attorney 
if  slavery — the  usurper  of  legislative  power — the  violator  of  law — the  patron  of 
•ebels — the  helping  hand  of  rebellion — the  kicker  from  office  of  good  citizens — the 
>pen  bung-hole  of  the  treasury — the  architect  of  the  "  whiskey  ring  " — the  stum- 
iling  block  to  all  good  laws  by  wanton  vetoes  and  then  by  criminal  hindrances ; 
lese  things  are  known  here  beyond  question.     To  the  apologists  of  the 
'resident,  who  set  up  the  quibbling  objection  that  they  are  not  alleged  in  the 
[articles  of  impeachment,  I  reply  that,  even  if  excluded  on  this  account  from 
idgmeut,  they  may  be  treated  as  evidence.     They  are  the  reservoir  from  which  to 
in  determining  the  true  character  of  the  latter  acts  for  which  the.  President 
is  arraigned,  and  especially  the  intent  by  which  he  was  auimated.     If  these  latter 
were  alone,  without  connection  with  the  transgressions  of  the  past,  they  ^ould 
have  remained  unnoticed.     Impeachment  would  not  have  been  ordered.     It  is 
because  they  are  a  prolongation  of  that  wickedness,  under  which  the  country  has 
so  long  suffered,  and  spring  from  the  same  bloody  fountain,  that  they  are  now 
presented  for  judgment.     They  are  not  alone ;  nor  can  they  be  faithfully  con- 
sidered without  drawing  upon  the  past.     The  story  of  the  God  Thor  in  Scandi- 
navian mythology  is  revived,  whose  drinking-horn  could  not  be  drained  by  the 
strongest  quaffer,  for  it  communicated  with  the  vast  and  inexhaustible  ocean. 
Andrew  Johnson  is  our  God  Thor,  and  these  latter  acts  for  which  he  stands 
impeached  are  the  drinking-horn  whose  depths  are  unfathomable. 

OUTLINE  OF  TRANSGRESSIONS  OF  ANDREW  JOHNSON. 

From  this  review  of  the  character  of  this  proceeding,  showing  how  it  is  polit- 
ical in  character — before  a  political  body — and  with  a  political  judgment,  being 
expulsion  from  office  and  nothing  more ;  then  how  the  transgressions  of  the 
President,  in  their  protracted  line,  are  embraced  under  "  impeachable  offences  ;" 
then  how  the  form  of  procedure  is  liberated  from  the  ordinary  technicalities  of 
the  law  ;  and  lastly  how  unquestionable  rules  of  evidence  open  the  gates  to  over- 
whelming testimony,  I  pass  now  to  the  consideration  of  this  overwhelming  tes- 
timony and  how  the  present  impeachment  became  a  necessity.  I  have  already 
called  it  one  of  the  last  great  battles  with  slavery.  See  now  how  the  battle 
be*. 

[very  in  all  its  pretensions  is  a  defiance  of  law ;  for  it  can  have  no  law  in 
)ort.  WhoSo  becomes  its  representative  must  act  accordingly ;  and  this 
ranscendent  crime  of  Andrew  Johnson.  For  the  sake  of  slavery  and  to 
its  original  supporters  in  their  endeavors  to  continue  this  wrong  under 
another  name,  he  has  set  at  defiance  the  Constitution  and  laws  of  the  land,  and 
he.'has  accompanied  this  unquestionable  usurpation  by  brutalities  and  indecen- 
cies in  office  without  precedent,  unless  we  go  back  to  the  Roman  emperor  fid- 
dling, or  the  French  monarch  dancing  among  his  minions.  This  usurpatioj 
with  its  brutalities  and  indecencies,  became  manifest  as  long  ago  as  the  wii 
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of  1S66,  when,  being  President,  and  bound  by  his  oath  of  office  to  preserve,  pro- 
tect, aud  defend  the  Constitution,  and  to  take  care  that  the  laws  are  faithfully 
executed,  he  took  to  himself  legislative  powers  in  the  reconstruction  of  the  rebel 
States,  and,  in  carrying  forward  this  usurpation,  nullified  an  act  of  Congress, 
intended  as  the  corner-stone  of  reconstruction,  by  virtue  of  which  rebels  are 
excluded  from  office  under  the  government  of  the  United  States,  and  thereafter, 
in  vindication  of  this  misconduct,  uttered  a  scandalous  speech  in  which  he  openly 
charged  members  of  Congress  with  being  assassins,  and  mentioned  some  by ' 
name.  Plainly  he  should  have  been  impeached  and  expelled  at  that  early  day. 
The  case  against  him  was  complete.  That  great  patriot  of  English  history, 
Lord  Somers,  has  likened  impeachment  to  Goliath's  sword  hanging  in  the  tem- 
ple to  be  taken  down  only  when  occasion  required  ;  but  if  ever  there  was  an 
occasion  for  its  promptest  vengeance  it  was  then.  Had  there  been  no  failure  at 
that  time  we  should  be  now  nearer  by  two  years  to  restoration  of  all  kinds, 
whether  political  or  financial.  So  strong  is  my  conviction  of  the  fatal  remiss- 
ness  of  the  House,  that  I  think  the  Senate  would  do  *a  duty  in  strict  harmony)! 
with  its  constitutional  place  in  the  government,  and  the  analogies  of  judicial  1 
tribunals  so  often  adduced,  if  it  reprimanded  the  House  of  Representative3"*for^ 
this  delay.  Of  course  the  Senate  could  not  originate  an  impeachment.  It  could 
not  take  down  the  sword  of  Goliath.  It  must  wait  on  the  House,  as  the  court 
waits  on  the  grand  jury.  But  this  waiting  has  cost  the  country  more  than  can 
be  told. 

Meanwhile  the  President  proceeded  in  his  transgressions.  There  is  nothing 
of  usurpation  which  he  has  not  attempted.  Beginning  with  an  assumption  of 
all  power  in  the  rebel  States,  he  has  shrunk  from  nothing  in  the  maintenance  of 
this  unparalleled  assumption.  This  is  a  plain  statement  of  fact.  Timid  at  first, 
he  grew  bolder  and  bolder.  He  saw  too  well  that  his  attempt  to  substitute  him- 
self for  Congress  in  the  work  of  reconstruction  was  sheer  usurpation,  and,  there- 
fore, by  his  Secretary  of  State,  did  not  hesitate  to  announce  that  "  it  must  be 
distinctly  understood  that  the  restoration  will  be  subject  to  the  decision  of  Con- 
gress." On  two  separate  occasions,  in  July  and  September,  1865,  he  confessed 
the  power  of  Congress  over  the  subject ;  but  when  Congress  came  together  in 
December,  this  confessor  of  congressional  power  found  that  he  alone  had  t  his 
great  prerogative.  According  to  his  new-fangled  theory,  Congress  had  nothing 
to  do  but  admit  the  States  with  the  governments  which  had  been  instituted 
through  his  will  alone.  It  is  difficult  to  measure  the  vastness  of  this  usurpation, 
involving  as  it  did  a  general  nullification.  Strafford  was  not  bolder,  when, 
speaking  for  Charles  I,  he  boasted  that  "  the  little  finger  of  prerogative  was 
heavier  than  the  loins  of  the  law ;"  but  these  words  helped  the  proud  minister 
to  the  scaffold.  No  monarch,  no  despot,  no  Sultan,  could  claim  more  than  an 
American  President ;  for  he  claimed  all.  By  his  edict  alone  governments  were 
organized,  taxes  were  levied,  and  even  the  franchises  of  the  citizen  were  deter- 
mined. 

Had  this  assumption  of  power  been  incidental,  for  the  exigency  of  the  moment, 
as  under  the  pressure  of  war,  and  especially  to  serve  the  cause  of  human  rights, 
to  which  before  his  elevation  the  President  had  professed  such  vociferous 
devotion,  it  might  have  been  pardoned.  It  would  have  passed  into  the  chapter 
of  unauthorized  acts  which  a  patriot  people  had.  condoned.  But  it  was  the  oppo- 
site in  every  particular.  Beginning  and  continuing  in  usurpation,  it  was  hateful 
beyond  pardon,  because  it  sacrificed  the  rights  of  Unionists,  white  and  black, 
and  was  in  the  interest  of  the  rebellion  and  of  those  very  rebels  who  had  been 
in  arms  against  their  country. 

More  than  one  person  was  appointed  provisional  governor  who  could  not 

ke  the  oath  of  office  required  by  act  of  Congress.     Other  persons  in  the  same 

edicament  were  appointed  in  the  revenue  service.     The  effect  of  these  appoint- 

ts  was  disastrous.     They  were  in  the  nature  of  notice  to  rebels  everywhere, 
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that  participation  in  the  rebellion  was  no  bar  to  office.  If  one  of.  their  number 
could  be  appointed  governor,  if  another  could  be  appointed  to  a  confidential 
position  in  the  Treasury  Department,  then  there  was  nobody  on  the  long  list  of 
blood  who  might  not  look  for  preferment.  And  thus  all  offices  from  governor 
to  constable  were  handed  over  to  a  disloyal  scramble.  Rebels  crawled  forth 
from  their  retreats.  Men  who  had  hardly  ventured  to  expect  their  lives  were 
now  candidates  for  office,  and  the  rebellion  became  strong  again.  The  change 
was  felt  in  all  the  gradations  of  government,  whether  in  States,  counties,  towns, 
or  villages.  Rebels  found  themselves  in  places  of  trust,  while  the  true-hearted 
Unionists,  who  had  watched  for  the  coming  of  our  flag  and  ought  to  have 
enjoyed  its  protecting  power,  were  driven  into  hiding-places.  All  this  was 
under  the  auspices  of  Andrew  Johnson.  It  was  he  who  animated  the  wicked 
crew.  He  was  at  the  head  of  the  work.  Loyalty  everywhere  was  persecuted. 
White  and  black,  whose  only  offence  was  that  they  had  been  true  to  their  coun- 
try, were  insulted,  abused,  murdered.  There  was  no  safety  for  the  loyal  man 
except  within  the  flash  of  our  bayonets.  The  story  is  as  authentic  as  hideous. 
More  than  two  thousand  murders  have  been  reported  in  Texas  alonesince  the 
surrender  of  Kirby  Smith.  In  other  States  there  was  a  similar  carnival. 
Property,  person,  life,  were  all  in  jeopardy.  Acts  were  done  "  to  make  a  holi- 
day in  hell."  At  New  Orleans  there  was  a  fearful  massacre,  which,  considering 
the  age  and  the  place,  was  worse  than  that  of  St.  Bartholomew,  which  darkens 
a  century  of  France,  or  that  of  Glencoe,  which  has  printed  an  ineffaceable  stain 
upon  one  of  the  greatest  reigns  of  English  history.  All  this  is  directly  traced 
to  Andrew  Johnson.  The  words  of  bitterness  uttered  at  another  time  are  justi- 
fied, while  Fire,  Famine,  and  Slaughter  shriek  forth — 

He  let  me  loose,  and  cried  Halloo  ! 
To  him  alone  the  praise  is  due. 

ACCUMULATION  OF  IMPEACHABLE  OFFENCES. 

This  is  nothing  but  the  outline,  derived  from  historic  sources  which  the  Senate 
on~this  occasion  is  bound  to  recognize.  Other  acts  fall  within  the  picture.  The 
officers  he  had  appointed  in  defiance  of  law  were  paid  also  in  the  same  defiance. 
.  Millions  of  property  were  turned  over  without  consideration  to  railroad  com- 
panies, whose  special  recommendation  was  .their  participation  in  the  rebellion. 
The  Freedman's  Bureau,  that  sacred  charity  of  the  Republic,  was  despoiled  of  its 
possessions  for  the  sake  of  rebels,  to  whom  their  forfeited  estates  were  given 
back  after  they  had  been  vested  by  law  in  the  United  States.  The  proceeds  of 
captured  and  abandoned  property,  lodged  under  the  law  in  the  national  treasury, 
were  ravished  from  their  place  of  deposit  and  sacrificed.  Rebels  were  allowed 
to  fill  the  ante-chambers  of  the  Executive  Mansion  and  to  enter  into  his  counsels. 
The  pardoning  power  was  prostituted,  and  pardons  were  issued  in  lots  to  suit 
rebels,  thus  grossly  abusing  that"  trust  whose  discreet  exercise  is  so  essential  to 
the  administration  of  justice.  The  powers  of  the  Senate  over  appointments 
were  trifled  with  and  disregarded  by  reappointing  persons  who  had  been  already 
rejected,  and  by  refusing  to  communicate  the  names  of  others  appointed  by  him 
during  the  recess.  The  veto  power  conferred  by  the  Constitution  as  a  remedy 
for  ill-considered  legislation,  was  turned  by  him  into  a  weapon  of  offence  against 
Congress  and  into  an  instrument  to  beat  down -the  just  opp.osition  which  his 
usurpation  had  aroused.  The  power  of  removal,  which  patriot  Presidents  had 
exercised  so  sparingly,  was  seized  as  an  engine  of  tyranny  and  openly  employed 
to  maintain  his  wicked  purposes  by  the  sacrifice  of  good  citizens  who  would  not 
consent  to  be  his  tools.  Incompetent  and  dishonest  creatures,  whose  only  recom- 
mendation was  that  they  echoed  his  voice,  were  appointed  to  office,  especially  in 
the  collection  of  the  internal  revenue,  through  whom  a  new  organization, 
as  the  "  Whisky  Ring,"  has  been  able  to  prevail  over  the  government 
rob  the  treasury  of  millions  at  the  cost  of  tax-paying  citizens,  whose  bu 
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are  thus  increased.  Laws  enacted  by  Congress  for  the  benefit  of  the  colored 
race,  including  that  great  statute  for  the  establishment  of  the  Freedmen's  Bureau, 
and  that  other  great  statute  for  the  establishment  of  Civil  Rights,  were  first 
attacked  by  his  veto,  and,  when  finally  passed  by  the  requisite  majority  over  his 
veto,  were  treated  by  him  as  little  better  than  dead  letters,  while  he  boldly  attempted 
to  prevent  the  adoption  of  a  constitutional  amendment,  by  which  the  right  of  citi- 
zens and  the  national  debt  were  placed  under  the  guarantee  of  irrepealable  law. 
During  these  successive  assumptions,  usurpations,  and  tyrannies,  utterly  with- 
out precedent  in  our  history,  this  deeply  guilty  man  ventured  upon  public  speeches, 
each  an  offence  to  good  morals,  where,  lost  to  all  shame,  he  appealed  in  coarse 
words  to  the  coarse  passions  pf  the  coarsest  people,  scattering  firebrands  of  sedi- 
tion, inflaming  anew  the  rebel  spirit,  insulting  good  citizens,  and,  with  regard  to 
©nice-holders,  announcing  in  his  own  characteristic  phrase  that  he  would  "  kick 
them  out" — the  whole  succession  of  speeches  being  from  their  brutalities  and 
indecencies  in  the  nature  of  a  "criminal  exposure  of  his  person,"  indictable  at 
common  law,  for  which  no  judgment  can  be  too  severe.  But  even  this  revolting 
transgression  is  aggravated,  when  it  is  considered  that  through  these  utterances 
the  cause  of  justice  was  imperiled  and  the  accursed  demon  of  civil  feud  was 
lashed  again  into  vengeful  fury.  All  these  things  from  beginning  to  end  are 
plain  facts,  already  recorded  in  history  and  known  to  all.  And  it  is  further 
recorded  in  history  and  known  to  all,  that,  through  these  enormities,  any  one  of 
which  is  enough  for  condemnation,  while  all  together  present  an  aggregation  of 
crime,  untold  calamities  have  been  brought  upon  our  country ;  disturbing  busi- 
ness and  finance ;  diminishing  the  national  revenues ;  postponing  specie  pay- 
ments ;  dishonoring  the  Declaration  of  Independence  in  its  grandest  truths  ; 
arresting  the  restoration  of  the  rebel  States ;  reviving  the  dying  rebellion,  and 
instead  of  that  peace  and  reconciliation  so  much  longed  for,  sowing  strife  and 
wrong,  whose  natural  fruit  is  violence  aud  blood. 

OPEN  DEFIANCE  OF  CONGRESS. 

For  all  these,  or  any  one  of  them,  Andrew  Johnson  should  have  been 
impeached  and  expelled  from  office.  The  case  required  a  statem£njh  only ;  not 
an  argument.  Unhappily  this  was  not  done.  pSs  a  -pefly~substitute  for  the" 
judgment  which  should  have  been  pronounced,  and  as  a  bridle  on  presidential 
tyranny  in  "  kicking  out  of  office,"  Congress  enacted  a  law  known  as  the  tenure- 
of-office  act,  passed  March  2,  1867,  over  his  veto  by  the  vote  of  two-thirds  of 
both  houses.  And  in  order  to  prepare  the  way  for  impeachment,  by  removing 
certain  scruples  of  technicality,  its  violation  was  expressly  declared  to  be  a  high 
misdemeanor. 

The  President  began  at  once  to  chafe  under  its  restraint.  Recognizing  the 
act  and  following  its  terms,  he  first  suspended  Mr.  Stanton  from  office, 
aud  then,  on  his  restoration  by  the  Senate,  made  an  attempt  to  win  General 
Grant  into  a  surrender  of  the  department,  so  as  to  oust  Mr.  Stanton  and 
to  render  the  restoration  by  the  Senate  ineffectual.  Meanwhile  Sheridan  in 
Louisiana,  Pope  in  Alabama,  and  Sickles  in  South  Carolina,  who,  as  military 
commanders,  were  carrying  into  the  pacification  of  these  States  all  the  energies 
which  had  been  so  brilliantly  displayed  in  the  war,  were  pursued  by  the  same 
vindictive  spirit.  They  were  removed  by  the  President,  and  rebellion  through- 
out that  whole  region  clapped  its  hands.  This  was  done  in  the  exercise  of  his 
power  as  Commander-in-chief.  At  last,  in  his  unappeased  rage,  he-  openly 
violated  the  tenure- of-office  act,  so  as  to  bring  himself  under  its  judgment,  by  the 
defiant  attempt  to  remove  Mr.  Stauton  from  the  War  Department,  without  the- 
consent  of  the  Senate,  and  the  appointment  of  Lorenzo  Thomas,  Adjutant  General  j 

the  United  States,  as  Secretary  of  War  ad  interim. 
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IMPEACHMENT  AT  LAST. 

The  Grand  Inquest  of  the  nation,  which  had  slept  on  so  many  enormities,  was 
awakened  by  this  open  defiance.  The  gauntlet  was  flung  into  its  very  chamber, 
and  there  it  lay  on  the  floor.  The  President,  who  had  already  claimed  every- 
thing for  the  Executive  with  impunity,  now  rushed  into  conflict  with  Congress 
on  the  very  ground  selected  in  advance  by  the  latter.  The  field  was  narrow, 
but  sufficient.  There  was  but  one  thing  for  the  House  of  Representatives  to 
do.  Andrew  Johnson  must  be  impeached,  or  the  tenure-of- office  act  would 
become  a  dead  letter,  while  his  tyranny  would  receive  a  letter  of  license,  and 
impeachment  as  a  remedy  for  wrong- doing  would  be  blotted  from  the  Consti- 
tution. 

Accordingly  it  was  resolved  that  the  offender,  whose  crimes  had  so  long 
escaped  judgment,  should  be  impeached.  Once  entered  upon  this  work,  the 
House  of  Representatives,  after  setting  forth  the  removal  of  Mr.  Stanton  and 
the  appointment  of  General  Thomas  in  violation  of  the  law  and  Constitution, 
proceeded  further  to  charge  him  in  different  forms  with  conspiracy  wrongfully 
to  get  possession  of  the  War  Department ;  also  with  an  attempt  to  corrupt 
General  Emory  and  induce  him  to  violate  an  act  of  Congress  ;  also  with  scan- 
dalous speeches,  such  as  no  President  could  be  justified  in  making ;  concluding 
with  a  general  article  setting  forth  attempts  on  his  part  to  prevent  the  execution 
of  certain  acts  of  Congress. 

Such  is  a  simple  narrative,  which  brings  us  to  the  articles  of  impeachment. 
Nothing  that  I  have  said  thus  far  is  superfluous ;  for  it  shows  the  origin  of  this 
proceeding,  and  illustrates  its  moving  cause.  The  articles  themselves  are 
narrow,  if  not  technical.  But  they  are  filled  and  broadened  by  the  transgres- 
sions of  the  past,  all  of  which  enter  into  the  present  offences.  The  whole  is  an 
unbroken  series  with  a  common  life.  As  well  separate  the  Siamese  twins  as 
separate  the  offences  now  charged  from  that  succession  of  antecedent  crimes 
with  which  they  are  linked,  any  one  of  which  is  enough,  for  judgment.  The 
present  springs  from  the  past  and  can  be  truly  seen  only  in  its  light,  which,  in 
this  case,  is  nothing  less  than  "  darkness  visible." 

x     ARTICLES  OF  IMPEACHMENT. 

In  entering  upon  the  discussion  of  the  articles  of  impeachment,  I  confess  my 
regret  that  so  great  a  cause,  on  which  so  much  depends,  should  be  presented  on 
such  narrow  ground,  although  I  cannot  doubt  that  the  whole  past  must  be  taken 
into  consideration  in  determining  the  character  of  the  acts  alleged.  If  there  has 
been  a  violation  of  the  Constitution  and  laws,  the  apologists  of  the  President 
then  insist  that  all  was  done  with  good  intentions.  In  reply  to  this  it  is  enough 
if  we  point  to  the  past,  which  thus  becomes  a  part  of  the  case.  But  of  this 
hereafter.  It  is  unnecessary  for  me  to  take  time  in  setting  forth  the  articles. 
The  abstract  already  presented  is  enough.  They  will  naturally  come  under 
review  .before  the  close  of  the  inquiry. 

Of  the  transactions  embraced  by  the  articles,  the  removal  of  Mr.  Stanton  has 
unquestionably  attracted  the  most  attention,  although  I  cannot  doubt  that  the 
scandalous  harangues  are  as  justly  worthy  of  condemnation.  But  the  former 
has  been  made  the  pivot  of  this  impeachment ;  so  much  so  that  the  whole  case 
seems  to  revolve  on  this  transaction.  Therefore  I  shall  not  err,  if,  following 
the  articles,  I  put  this  foremost  in  the  present  inquiry. 

This  transaction  may  be  brought  to  the  touchstone  of  the  Constitution,  and 
also  of  the  tenure-of-office  act.  But  since  the  allegation  of  a  violation  of  this 
act  has  been  so  conspicuous,  and  this  act  may  be  regarded  as  a  congressio 
interpretation  of  the  power  of  removals  under  the  Constitution,  I  begin 
the  consideration  of  the  questions  arising  under  it. 


IMPEACHMENT    OF    THE    PRESIDENT.  *  261 


TENURE-OF-OFFICE    ACT. 

The  general  object  of  the  tenure-of-office  act  was  to  protect  civil  officers  from 
removal  without  the  advice  and  consent  of  the  Senate ;  and  it  was  made  in 
express  terms  applicable  to  "  every  person  holding  any  civil  office  to  which  he 
has  been  appointed  by  and  with  the  advice  and  consent  of  the  Senate."  To 
this* provision,  so  broad  in  its  character,  was  appended  a  proviso  as  follows  : 

Provided,  That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  and  of  the 
Interior,  the  Postmaster  General,  and  the  Attorney  General  shall  hold  their  offices  respectively 
for  and  during  the  term  of  the  President  by  whom  they  may  have  been  appointed  and  for 
one  month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate. 

As  this  general  protection  from  removal  without  the  advice  and  consent  of  the 
'  Senate  might  be  productive  of  embarrassment  during  the  recess  of  the  Senate, 
it  was  further  provided,  in  a  second  section,  that  during  such  recess  any  person 
may  be  suspended  from  office  by  the  President  on  reasons  assigned,  which  it  is 
made  his  duty  to  report  to  the  Senate  within  twenty  days  after  its  next  meet- 
ing, and  if  the  Senate  concurs,  then  the  President  may  remove  the  officer 
and  appoint  a  successor ;  but  if  the  Senate  does  not  concur,  then  the  suspended 
shall  forthwith  resume  his  functions. 

this  statute  two  questions  arise  :  first  as  to  its  constitutionality,  and 
secondly  as  to  its  application  to  Mr.  Stanton,  so  as  to  protect  him  from  removal 
without  the  advice  and  consent  of  the  Senate.  It  is  impossible  not  to  confess 
in  advance  that  both  have  been  already  practically  settled.  The  statute  was 
passed  over  the  veto  of  the  President  by  a  vote  of  two-thirds,  who  thus  solemnly 
united  in  declaring  its  constitutionality.  Then  came  the  suspension  of  Mr. 
Stanton,  and  his  restoration  to  office  by  a  triumphant  vote  of  the  Senate,  being 
no  less  than  35  to  6,  thus  establishing  not  only  the  constitutionality  of  the 
stajjiie,  but  also  its  protecting  application  to  Mr.  Stanton.  And  then  came  the 
resolution  of  the  Senate,  adopted  after  protracted  debate  on  the  21st  February, 
by  a  vote  of  27  to  6,  declaring,  that,  under  the  Constitution  and  laws  of  the 
United  States,  the  President  has  no  power  to  remove  the  Secretary  of  War  and 
to  designate  any  other  officer  to  perform  the  duties  of  that  office  ad  interim  ; 
thus  for  the  third  time  affirming  the  constitutionality  of  the  statute,  and  for  the 
second  time  its  protecting  application  to  Mr.  Stanton.  There  is  no  instance  in 
our  history  where  there  has  been  such  a  succession  of  votes,  with  such  large 
majorities,  declaring  the  conclusions  of  the  Senate  and  fixing  them  beyond 
recall.  "  Thrice  is  he  armed  who  hath  his  quarrel  just ;"  but  the  tenure-of- 
office  act  is  armed  thrice  by  the  votes  of  the  Senate.  The  apologists  of  the 
President  seem  to  say  of  these  solemn  votes,  "Thrice  the  brinded  cat  hath 
mewed  ;"  but  such  a  three-fold  record  of  the  Senate  cannot  be  treated  with  levity. 
The  question  of  the  constitutionality  of  this  statute  complicates  itself  with 
the  power  of  removal  under  the  Constitution ;  but  I  shall  not  consider  the  lat- 
ter question  at  this  stage  It  will  naturally  present  itself  when  we  consider 
the  power  of  removal  under  the  Constitution  which  has  been  claimed  by  the 
President.     For  the  present  I  assume  the  constitutionality  of  the  statute. 

ITS    APPLICATION    TO    MR.    STANTON. 

I  come  at  once  to  the  question  of  the  application  of  the  statute  to  Mr.  Stanton, 
so  as  to  protect  him  against  removal  without  the  consent  of  the  Senate.  And 
here  I  doubt  if  any  question  would  have  arisen  but  for  the  hasty  words  of  the 
senator  from  Ohio,  [Mr.  Sherman,]  so  often  quoted  in  this  proceeding. 

Unquestionably  the  senator  from  Ohio,  when  the  report  of  the  conference 

ommittee  of  the  two  houses  was  under  discussion,  stated  that  the  statute  did 

protect  Mr.  Stanton  in  his  office;  but  this  was  the  individual  opinion  of  this 

tor,  and  nothing  more.     On  hearing  it  I  cried  from  my  seat,  "  The  senator 
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must  speak  for  himself;"  for  I  held  the  opposite  opinion.  It  was  clear  to  my 
mind  that  the  statute  was  intended  to  protect  Mr.  Stanton,  and  that  it  did  pro- 
tect him.  The  senator  from  Oregon,  [Mr.  Williams,]  who  was  the  chairman  of 
the  conference  committee  and  conducted  its  deliberations,  informs  us  that  there 
was  no  suggestion  in  the  committee  that  the  statute  did  not  protect  all  of  the 
President's  cabinet,  including,  of  course,  Mr.  Stanton.  The*  debates  in  the 
House  of  Representatives  are  the  same  way.  Without  undertaking  to  bold 
the  scales  in  which  to  weigh  any  such  conflicting  opinions,  I  rest  on  the  received 
rule  of  law  that  they  cannot  be  taken  into  account  in  determining  the  meaning 

,    of  J.^statutej^STid  here  I  quote  the  judgment  of  the  Supreme  Court  of  the 

u  UniteoTStates,  pronounced  by  Chief  Justice  Taney: 

w  In  expounding  this  law,  the  judgment  of  the  court  cannot  in  any  degree  he  influenced  by  the 
^construction  placed  upon  it  by  individual  members  of  Congress  in  the  debate  which  took  place 
on  its  passage,  nor  by  the  motives  or  reasons  assigned  by  them  for  supporting  or  opposing 
amendments  that  were  offered.  The  law  that  passed  is  the  will  of  the  majority  of  both 
houses,  and  the  only  mode  in  which  that  will  is  spoken  is  in  the  act  itself;  and  we  must 
gather  their  intention  from  the  language  there  used,  comparing  it,  when  any  ambiguity 
exists,  with- the  laws  upon  the  same  subject,  and  looking,  if  necessary,  to  the  public  history 
of  the  times  in  which  it  teas  passed.  (Atdridge  vs.  Williams,  3  Howard's  Rep.,  24.) 

It  is  obvious  to  all  acquainted  with  a  legislative  body  that  the  rule  thus 
authoritatively  declared  is  the  only  one  that  could  be  safely  applied.  The  Sen- 
ate in  construing  the  present  statute  must  follow  this  rule.  Therefore,  I  repair 
to  the  statute,  stopping  for  a  moment  to  glance  at  the  public  history  of  the 
times,  in  order  to  understand  its  object. 

Already,  we  have  seen  how  the  President,  in  carrying  forward  his  usurpation 
in  the  interest  of  the  rebellion,  has  trifled  with  the  Senate  in  regard  to  appoint- 
ments, and  abused  the  traditional  power  of  removal,  openly  threatening  good 
citizens  in  office  that  he  would  "  kick  them  out,"  and  filling  all  vacancies,  from 
high  to  low,  with  creatures  whose  first  promise  was  to  sustain  his  barbarous 
policy.  I  do  not  stop  to  portray  the  extent  of  this  outrage,  constituting  an 
impeachable  offence,  according  to  the  declared  opinion  of  Mr.  Madison,  one  of 
the  strongest  advocates  of  the  presidential  power  of  removal.  Congress,  instead 
of  adopting  the  remedy,  suggested  by  this  father  of  the  Constitution,  and  expel- 
ling the  President  by  process  of  impeachment,  attempted  to  wrest  from  him  the 
power  he  was  abusing.  For  this  purpose  the  tenure-of-office  act  was  passed. 
It  was  deemed  advisable  to  include  the  cabinet  officers  within  its  protection ; 
but,  considering  the  intimate  relations  between  them  and  the  President,  a  pro- 
.  viso  was  appended  securing  to  the  latter  the  right  of  choosing  them  in  the  first 
instance.  Its  object  was,  where  the  President  finds  himself,  on  accession  to 
office,  confronted  by  a  hostile  Senate  to  secure  to  him  this  right  of  choice,  with- 
out obliging  him  to  keep  the  cabinet  of  his  predecessor ;  and  accordingly  it 
says  to  him,  "  Choose  your  own  cabinet,  but  expect  to  abide  by  your  choice, 
unless  you  can  obtain  the  consent  of  the  Senate  to  a  change." 

Any  other  conclusion  is  flat  absurdity.  It  begins  by  misconstruing  the  oper- 
ative words  of  the  proviso,  that  the  cabinet  officers  "  shall  hold  their  offices 
respectively  for  and  during  the  term  of  the  President  by  whom  they  are 
•appointed."  On  its  face  there  is  no  ambiguity  here.  It  is  only  by  going  out- 
side that  any  can  be  found,  and  this  disappears  on  a  brief  inquiry.  At  the  date 
of  the  statute  Andrew  Johnson  had  been  in  office  two  years.  Some  of  his 
cabinet  were  originally  appointed  by  President  Lincoln ;  others  had  been  for- 
mally appointed  by  himself.  But  all  were  there  equally  by  his  approval  and 
consent.  One  may  do  an  act  himself,  or  make  it  his  own  by  ratifying  it  when 
done  by  another.  In  law  it  is  equally  his  act.  Andrew  Johnson  did  not  orig- 
inally appoint  Mr.  Stanton,  Mr.  Seward,  or  Mr.  Welles,  but  he  adopted  their 
appointments,  so  that  at  the  passage  of  the  statute  they  stood  on  the  same  foo 
ing  as  if  originally  appointed  by  him.  Practically  and  in  the  sense  o} 
statute,  they  iverc  appointed  by  him.     They  were  a  cabinet  of  his  own  ch 
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just  as  much  as  the  cabinet  of  his  successor,  duly  appointed,  will  be  of  his  own 
choice.  If  the  statute  compels  the  latter,  as  it  clearly  does,  to  abide  by  his 
choice,  it  is  unreasonable  to  suppose  that  it  is  not  equally  obligatory  on  Andrew 
Johnson.  Otherwise  we  find  a  special  immunity  for  that  President  whose 
misconduct  rendered  it  necessary,  and  Congress  is  exhibited  as  legislating  for 
some  future  unknown  President,  and  not  for  Andrew  Johnson,  already  too  well 
known. 

Even  the  presidential  apologists  do  not  question  that  the  members  of  the 
cabinet  commissioned  by  Andrew  Johnson  are  protected  by  the  statute.  How 
grossly  unreasonable  to  suppose  that  Congress  intended  to  make  such  a  dis- 
tinction among  his  cabinet  as  to  protect  those  whose  support  of  his  usurpation 
had  gained  them  seats  which  they  enjoyed,  while  it  exposed  to  his  caprice  a 
great  citizen,  whose  faithful  services  during  the  war  had  won  the  gratitude  of 
his  country,  whose  continuance  in'office  was  regarded  as  an  assurance  of  public 
safety,  and  whose  attempted  removal  has  been  felt  as  a  national  calamity. 
Clearly,  then,  it  was  the  intention  of  the  statute  to  protect  the  whole  cabinet, 
whether  originally  appointed  by  Andrew  Johnson  or  originally  appointed  by 
his  predecessor  and  continued  by  him. 

I  have  no  hesitation  in  saying  that  no  other  conclusion  is  possible  without 
doing  violence  to  the  statute.  I  cannot  forget  that,  while  we  are  permitted  "to 
open  the  law  on  doubts,"  we  are  solemnly  warned  "  not  to  open  doubts  on  the 
law."  It  is  Lord  Bacon  who  gives  us  thi3  rule,  whose  obvious  meaning  is,  that 
where  doubts  do  not  exist  they  should  not  be  invented.  It  is  only  by  this  for- 
bidden course  that  any  question  can  be  raised.  If  we  look  at  the  statute  in  its 
simplicity,  its  twofold  object  is  apparent :  first,  to  prohibit  removals  ;  and  sec- 
ondly, to  limit  certain  terms  of  service.  The  prohibition  to  remove  plainly 
applies  to  all.  The  limitation  of  service  applies  only  to  members  of  the  cabi- 
net. I  agree  with  the  excellent  senator  from  Iowa  [Mr.  Harlan]  that  this 
analysis  removes  all  ambiguity.  The  pretension  that  any  one  of  the  cabinet 
was  left  to  the  unchecked  power  of  the  President  is  irreconcilable  with  the  con- 
cluding words  of  the  proviso,  which  declares  that  they  shall  "  be  subject  to 
removal  by. and  with  the  advice  and  consent  of  the  Senate;"  thus  expressly 
excluding  the  prerogative  of  the  President. 

Let  U3  push  this  inquiry  still  further  by  looking  more  particularly  at  the 
statute,  reduced  to  a  skeleton,  so  that  we  may  see  its  bones.     It  is  as  follows  : 

(1.)  Every  person  holding  any  civil  office,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  shall  be  entitled  to  hold  such  office  until  a  successor  is 
appointed. 

(2.)  If  members  of  the  cabinet,  then  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed  and  one  month  thereafter,  unless  sooner 
removed  by  consent  of  the  Senate. 

Mr.  Stanton  obviously  falls  within  the  general  class,  "  every  person  holding 
any  civil  office ;"  and  he  is  entitled  to  the  full  benefit  of  the  provision  for  their 
benefit. 

As  obviously  he  falls  within  the  sub-class,  "  members  of  the  cabinet." 

In  this  latter  class  his  rights  are  equally  clear.  It  is  in  the  discussions  under 
this  head  that  the  ingenuity  of  lawyers  has  found  the  amplest  play,  mainly  turn- 
ing upon  what  is  meant  by  "  term"  in  the  statute.  I  glance  for  a  momeiUat 
some  of  these  theories.  Z^^ 

(1.)  One  pretension  is  that  the  "  term,"  having  expired  with  the  life  of  Presi- 
dent Lincoln,  Mr.  Stanton  is  retroactively  legislated  out  of  office  on  the  15th 
May,  1865.  As  this  is  a  penal  statute,  this  construction  makes  it  ex  post  facto, 
and  therefore  unconstitutional.  It  also  makes  Congress  enact  this  absurdity 
that  Mr.  Stanton  had  for  two  years  been  holding  office  illegally,  whereas  he  had 

en  holding  under  the  clearest  legal  title,  which  could  no  more  be  altered  by 
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legislation,  than  black  could  be  made  white.     A  construction  which  makes  the 
statute  at  once  unconstitutional  and  absurd  must  be  rejected. 

(2.)  The  quibble  that  would  exclude  Mr.  Stanton  from  the  protection  of  the 
statute,  because  he  was  appointed  during  the  first  "  term  "  of  President  Lin- 
coln, and  the  statute  does  not  speak  of  "  terms,"  is  hardly  worthy  of  notice. 
It  leads  to  the  same  absurd  results  as  follow  from  the  first  supposition,  enhanced 
by  increasing  the  retroactive  effect. 

(3.)  Assuming  that  the  statute  does  not  terminate  Mr.  Stanton's  right  a  month 
after  President  Lincoln's  death,  it  is  insisted  that  it  must  take  effect  at  the 
earliest  possible  moment,  and  therefore  on  its  passage.  From  this  it  follows 
that  Mr.  Stanton  has  been  illegally  in  office  since  the  2d  March,  1867,  and  that 
both  he  and  the  President  have  been  guilty  of  a  violation  of  law,  the  former  in 
exercising  the  duties  of  an  office  to  which  he  had  no  right,  and  the  latter  for 
appointing  him,  or  continuing  him,  in  office,  without  the  consent  of  the  Senate, 
in  violation  of  the  Constitution  and  the  statute  in  question.  Here  is  another 
absurdity  to  be  rejected. 

(4.)  Assuming,  as  it  is  easy  to  do,  that  it  is  President  Lincoln's  "  term,"  we 
have  the  better  theory,  that  it  did  not  expire  with  his  life,  but  continues  until 
the  4th  of  March,  1869,  in  which  event  Mr.  Stanton  is  clearly  entitled  to  hold 
until  a  month  thereafter.  This  construction  is  entirely  reasonable  and  in  har- 
mony with  the  Constitution  and  legislation  under  it.  I  confess  that  it  is  one  to 
whicb  I  have  often  inclined. 

This  brings  me  back  to  the  construction  with  which  I  began,  and  I  find 
Andrew  Johnson  is  the  President  who  appointed  Mr.  Stanton.  To  make  this 
simple,  it  is  only  necessary  to  read  "  chosen  "  for  "  appointed  "  in  the  statute, 
or,  if  you  please,  consider  the  continuance  of  Mr.  Stanton  in  office,  with  the 
concurrence  of*  the  President,  as  a  practical  appointment  or  equivalent  thereto. 
Clearly  Mr.  Stanton  was  in  office,  when  the  statute  passed,  from  the  "  choice  "  of 
the  President.  Otherwise  he  would  have  been  removed.  His  continuance  was 
like  another  commission.  This  carries  out  the  intention  of  the  framers  of  the 
statute,  violates  no  sound  canon  of  construction,  and  is  entirely  reasonable  in 
every  respect.  Or,  if  preferred,  we  may  consider  the  "term"  to 'be  that  of 
President  Lincoln,  and  then  Mr.  Stanton  would  be  protected  in  office  until  one 
month  after  the  4th  of  March  next.  But  whether  the  "  term  "  be  of  Andrew 
Johnson  or  of  President  Lincoln,  he  is  equally  protected. 

Great  efforts  have  been  made  to  show  that  Mr.  Stanton  does  not  come  within 
the  special  protection  of  the  proviso,  without  considering  the  irresistible  conse- 
quence that  he  is  then  within  the  general  protection  of  the  statute,  being  "  a 
person  holding  a  civil  office."  Turn  him  out  of  the  proviso  and  he  falls  into 
the  statute,  unless  you  are  as  imaginative  as  one  of  the  apologists,  who  placed 
him  in  a  sort  of  intermediate  limbo,  like  a  lost  spirit  floating  in  space,  as  in  one 
of  Flaxman's  Illustrations  of  Dante.  But  the  imagination  of  this  conception  can- 
not make  us  insensible  to  its  surpassing  absurdity.  It  is  utterly  unreasonable, 
and  every  construction  must  be  rejected  which  cannot  stand  the  touchstone  of 
common  sense. 

THE   SUSPENSION   OF    MR.   STANTON    RECOGNIZED    HIM  AS   PROTECTED    BY  THE 

STATUTE. 

Here  I  might  close  this  part  of  the  case ;  but  there  is  still  another  illustration. 
In  suspending  Mr.  Stanton  from  office,  as  long  ago  as  August,  the  President 
himself  recognized  that  he  was  protected  by  the  statute.  The  facts  are  familiar. 
The  President,  in  formal  words,  undertook  to  say  that  the  suspension  was  by 
virtue  of  the  Constitution ;  but  this  was  a  dishonest  pretext  in  harmony  with  so 
much  in  his  career.  Whatever  he  may  say,  his  acts  speak  louder  than 
wordgj^/ln  sending  notice  of  the  suspension  to  the  Secretary  of  the  Treasu 
|and~then  again  in  sending  a  message  to  the  Senate  assigning  his  reasons  for* 
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suspension,  both  being  according  to  the  requirements  of  the  statute,  he  testified 
that,  in  his  judgment  at  that  time,  Mr.  Stanton  came  within  its  protection.  If 
-Hot,  why  thus  elaborately  comply  with  its  requirements  ?  Why  the  notice  to 
the  Secretary  of  the  Treasury  ?  Why  the  reasons  to  the  Senate  ?  All  this  was 
novel  and  without  example.  Why  write  to  General  Grant  of  "  being  sustained  " 
by  the  Senate  ?  The  approval  or  disapproval  of  the  Senate  could  make  no  dif- 
ference in  the  exercise  of  the  power  which  he  now  sets  up.  The  approval  could 
not  confirm  the  suspension ;  the  disapproval  could  not  restore  the  suspended 
Secretary  of  War.  In  fine,  why  suspend  at  all  ?  Why  exercise  the  power  of 
suspension  when  the  President  sets  up  the  power  of  removal  ?  If  Mr.  Stanton 
was  unfit  for  office  and  a  thorn  in  his  side,  why  not  remove  him  at  once  1  Why 
resort  to  this  long  and  untried  experiment  merely  to  remove  at  last  1  There  is 
but  one  answer.  Beyond  all  question  the  President  thought  Mr.  Stanton  pro- 
tected by  the  statute,  and  sought  to  remove  him  according  to  its  provisions* 
beginning,  therefore,  with  his  suspension.  Failing  in  this,  he  undertook  to 
remove  him  in  contravention  of  the  statute,  relying  in  justification  on  his  preten- 
sion to  judge  of  its  constitutionality,  or  the  pusillanimity  of  Congress,  or  some- 
thing else  "to  turn  up,"  which  should  render  justification  unnecessary. 

Clearly  the  suspension  was  made  under  the  tenure-of-office  act  and  can  be 
justified  in  no  other  way.  From  this  conclusion  the  following  dilemma  results  ; 
If  Mr.  Stanton  was  within  the  statute,  by  what  right  was  he  removed  ?  If 
he  was  not,  by  what  right  was  he  suspended  1  The  President  may  choose  his 
horn.     Either  will  be  sufficient  to  convict. 

I  should  not  proceed  farther  under  this  head  but  for  the  new  device,  which 
makes  its  appearance  under  the  auspices  of  the  senator  from  Maine,  [Mr.  Fes- 
senden,]  who  tells  us  that  "  whether  Mr.  Stanton  came  under  the  first  section  of 
the  statute  or  not,  the  President  had  a  clear  right  to  suspend  him  under  the 
second."  Thus,  a  statute,  intended  as  a  bridle  on  the  President,  gives  to  the 
President  the  power  to  suspend  Mr.  Stanton,  but  fails  to  give  to  Mr.  Stanton 
any  protection  against  the  President.  This  statement  would  seem  to  be  enough. 
The  invention  of  the  senator  is  not  less  fallacious  than  the  pretext  of  the  Presi- 
dent. It  is  a  device  well  calculated  to  help  the  President  and  to  hurt  Mr.  Stan- 
ton, with  those  who  regard  devices  more  than  the  reason  of  the  statute  and  its 
spirit. 

Study  the  statute  in  its  reason  and  its  spirit,  and  you  cannot  fail  to  see  that 
the  second  section  was  intended  merely  as  a  pendant  to  the  first,  and  was  meant 
to  apply  to  the  cases  included  in  the  first,  and  none  other.  It  was  a  sort  of 
safety-valve  or  contrivance  to  guard  against  the  possible  evils  from  bad  men , 
who  could  not  be  removed  during  the  recess  of  the  Senate.  There  was  no  rea- 
son to  suspend  a  person  who  could  be  removed.  It  is  absurd  to  suppose  that  a 
President  would  resort  to  a  dilatory  and  roundabout  suspension,  when  the  short 
cut  of  removal  was  open  to  him.  Coustruing  the  statute  by  this  plain  reason, 
its  second  section  must  have  precisely  the  same  sphere  of  operation  as  the  first. 
By  the  letter,  Mr.  Stanton  falls  within  both ;  by  the  intention,  it  is  the  same. 
It  is  only  by  applying  to  the  first  section  his  own  idea  of  the  intention,  and  by 
availing  himself  of  the  letter  of  the  second,  that  the  senator  is  able  to  limit  the 
one  and  to  enlarge  the  other,  so  as  to  exclude  Mr.  Stanton  from  the  protection  of 
the  statute,  and  to  include  him  in  the  part  allowing  suspensions.  Applying 
^ither  letter  or  spirit  consistently,  the  case  is  plain. 

A        I  turn  for  the  present  from  the  tenure-of-office  act,  insisting  that  Mr.  Stanton 

^  is  within  its  protection,  and  being  so,  that  his  removal  was,  under  the  circum- 

-  stances,  a  high  misdemeanor,  aggravated  by  its  defiant  purpose  and  the  long 

series  of  transgressions  which  preceded  it,  all  showing  a  criminal  intent.     The 

apologies  of  the  President  will  be  considered  hereafter. 
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THE    SUBSTITUTION    OF    THOMAS    AD    INTERIM 

The  case  of  Mr.  Stanton  has  two  branches  :  first,  his  removal,  and,  secondly, 
the  substitution  of  General  Thomas  as  Secretary  of  War  ad  interim.  As  the 
first  was  contrary  to  positive  statute,  so  also  was  the  latter  without  support  in 
the  acts  of  Congress.  For  the  present  I  content  myself  with  this  latter  propo- 
sition, without  opening  the  question  of  the  powers  of  the  President  under  the 
Constitution. 

The  offender  rests  his  case  on  the  act  of  Congress  of  February  13,  1795,  (1 
Statutes  at  Large,  415,)  which  authorizes  the  President,  "  in  case  of  vacancy  in 
the  office  of  Secretary  of  War,  whereby  he  cannot  perform  the  duties  of  said 
office,"  to  appoint  "  any  person"  until  a  successor  be  appointed  or  such  vacancy 
be-iilleclj_and  the  supply  of  the  vacancy  is  limited  to  six  months.  Under  this 
early  statute  the  President  defends  himself  by  insisting  that  there  was  a 
41  vacancy,"  when,  in  fact,  there  was  none.  All  this  is  in  that  unfailing  spirit 
of  prerogative  which  is  his  guide.  Here  is  an  assumption  of  power.  In  point 
of  fact,  Mr.  Stanton  was  at  his  office  quietly  discharging  its  duties  when  the 
President  assumed  that  there  was  a  "  vacancy,"  and  forthwith  sent  the  valiant 
Adjutant  General  to  enter  upon  possession.  The  assumption  and  the  commis- 
,  sion  were  on  a  par.  There  is  nothing  in  any  law  of  the  land  to  sanction  either. 
Each  testifies  against  the  offender. 

The  hardihood  of  this  proceeding  becomes  more  apparent,  when  it  is  under- 
stood that  this  very  statute  of  1795,  on  which  the  offender  relies,  was  repealed 
by  the  statute  of  February  20,  1863,  passed  in  our  own  day,  and  freshly  remem- 
bered by  many  of  us.  The  latter  statute,  by  necessary  implication,  obliterated 
the  former.  Such  is  the  obvious  intention,  and  I  do  not  hesitate  to  say  that 
any  other  construction  leads  into  those  absurdities  which  constitute  the  staple 
of  the  presidential  apologists.  The  object  of  Congress  was  to  provide  a  substi- 
tute for  previous  statutes,  restricting  at  Gnce  the  number  of  vacancies  which 
might  be  filled  and  the  persons  who  might  fill  them.     And  this  was  done. 

As  by  the  Constitution  all  appointments  must  receive  the  consent  of  the 
Senate,  therefore  any  legislation  in  derogation  thereof  must  be  construed  strictly ; 
but  the  President  insists  that  it  shall  be  extended  even  in  face  of  the  constitu- 
tional requirement.  To  such  pretensions  is  he  driven.  The  exception  recog- 
nized by  the  Constitution  is  only  where  a  vacancy  occurs  during  the  recess  of 
the  Senate,  when  the  President  is  authorized  to  appoint  until  he  can  obtain  the 
consent  of  the  Senate  and  no  longer.  It  is  obvious,  however,  that  cases  may 
arise  where  a  sudden  accident  vacates  the  office  or  where  the  incumbent  i3  tem- 
porarily disabled.  Here  was  the  occasion  for  an  ad  interim  appointment,  and 
the  repealing  statute  embodying  the  whole  law  of  the  subject,  was  intended  to 
provide  for  such  cases  ;  securing  to  the  President  time  to  select  a  successor,  and 
also  power  to  provide  for  a  temporary  disability.  Such  is  the  underlying  prin- 
ciple of  this  statute,  which  it  is  for  us  to  apply  on  the  present  occasion.  The 
expiration  of  a  commission,  which  ordinary  care  can  foresee,  is  not  one  of  these 
sudden  emergencies  for  which  provision  must  be  made ;  and,  assuming  that 
vacancies  by  removal  were  contemplated,  which  must  be  denied,  it  is  plain  that 
the  delay  required  for  the  examination  of  the  case  would  give  time  to  select  a 
successor,  while  a  removal  without  cause  would  never  be  made  until  a  successor 
was  ready. 

Look  now  at  the  actual  facts  and  you  will  see  how  little  they  come  within  the 
reason  of  an  ad  interim  appointment.  Evidently  the  President  had  resolved  to 
remove  Mr.  Stanton  last  summer.  Months  passed,  and  he  did  not  consummate 
his  purpose  till  February.  All  the  intervening  time  was  his  to  select  a  succes- 
sor, being  a  period  longer  than  the  longest  fixed  for  the  duration  of  an  ad  interim 
appointment  by  the  very  statutes  under  which  he  professed  to  act.  In  conver 
sation  with  General  Sherman,  a  month  before  the  removal,  he  showed  that 
waa  then  looking  for  a  successor  ad  interim.     Why  not  a  permanent  succes 
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It  took  him  only  a  day  to  find  Mr.  Ewing.  If,  as  there  is  reason  to  suppose, 
Mr.  Ewing  was  already  selected,  when  General  Thomas  was  pushed  forward, 
v:liy  appoint  General  Thomas  at  all  ?  Why  not,  in  the  usual  way,  transmit  Mr. 
Ewing's  name  as  the  successor?  For  the  excellent  reason,  that  the  offender 
knew  the  Senate  would  not  confirm  him,  and  that,  therefore,  Mr.  Stanton  would 
remain  in  office  ;  whereas  through  an  ad  interim  appointment  he  might  obtain 
possession  of  the  War  Department,  which  was  his  end  and  aim.  The  ad  interim 
appointment  of  General  Thomas  was,  therefore,  an  attempt  to  obtain  possession 
of  an  office  without  the  consent  of  the  Senate,  precisely  because  the  offender r 
knew  that  he  could  not  obtain  that  consent.  And  all  this  was  under  the  pretext 
of  an  act  of  Congress,  which,  alike  in  letter  and  spirit,  was  inapplicable  to  the 
case. 

[us  does  it  appear,  that,  while  Mr.  Stanton  was  removed  in  violation  of  the 
tenure-of-office  act,  General  Thomas  was  appointed  Secretary  of  War  ad  interim 
in  equal  derogation  of  the  acts  of  Congress  regulating  the  subject. 

REMOVAL  AND  SUBSTITUTION  AD  INTERIM  A  VIOLATION  OF  THE  CONSTITUTION. 

It  remains  to  consider  if  the  removal  and  substitution  were  not  each  in  viola- 
tion of  the  Constitution.  The  case  is  new,  for  never  until  now  could  it  arise. 
Assuming  that  the  tenure-of-office  act  does  not  protect  Mr.  Stanton,  who  is  thus 
left  afloat  in  the  limbo  between  the  body  of  the  act  and  the  proviso,  then  the 
President  is  remitted  to  his  prerogative  under  the  Constitution,  and  he  must  be 
judged  accordingly,  independent  of  statute.  Finding  the  power  of  removal 
there,  he  may  be  justified ;  but  not  finding  it  there,  he  must  bear  the  consequences. 
And  here  the  tenure-of-office  act  furnishes  a  living  and  practical  construction  oj 
the  Constitution  from  which  there  is  no  appeal. 

From  the  Constitution  it  appears  that  the  power  of  appointment  is  vested  in 
the  President  and  Senate  conjointly,  and  that  nothing  is  said  of  the  power  ^f 
removal,  except  in  case  of  impeachment,  when  it  is  made  by  the  Senate. 
Therefore,  the  power  of  removal  is  not  express,  but  implied  only,  and  must 
exist,  if  at  all,  as  a  necessary  ponsequence  of  the  power  to  appoint.  In  whom 
must  it  exist  1  It  is  a  familiar  rule  that  the  power  which  makes  can  unmake. 
Unless  this  rule  be  rejected,  the  power  of  removal  must  exist  in  the  President  and 
Senate  conjointly ;  nor  is  there  anything  unreasonable  in  this  conclusion.  Removal 
can  always  be  effected  during  the  session  of  the  Senate  by  the  nomination  and  con- 
firmation of  a  successor,  while  provision  can  be  made  for  the  recess  by  an  act  of 
Congress.  This  conclusion  would  be  irresistible,  were  the  Senate  always  in  ses- 
sion, but  since  it  is  not,  and  since  cases  may  arise  during  the  recess  requiring 
the  immediate  exercise  of  this  power  of  removal,  it  has  been  argued  that  at  least 
during  the  recess  it  must  be  in  the  President  alone.  From  this  position  there 
has  been  a  jump  to  the  next,  and  it  has  been  insisted  that  since,  for  the  sake  of 
public  convenience,  the  power  of  removal  exists  in  the  President,  he  is  at  lib- 
erty to  exercise  it,  either  during  the  recess  or  the  session  itself.  Here  is  an 
obvious  extension  of  the  conclusion  which  the  premises  do  not  warrant.  The 
reason  failing  the  conclusion  must  fail.  Cessante  ratione  cessat  etiam  ipsa  lex. 
Especially  must  this  be  the  case  under  the  Constitution.  A  power  founded  on 
implied  necessity  must  fail  when  that  necessity  does  not  exist.  The  implication 
cannot  be.  carried  beyond  the  reason.  Therefore,  the  power  of  removal  during 
the  recess,  doubtful  at  "best  unless  sanctioned  by  act  of  Congress,  cannot  be 
extended  to  justify  the  exercise  of  that  power  while  the  Senate  is  in  session, 
ready  to  act  conjointly  with  the  President. 

Against  this  natural  conclusion  we  have  the  assumption  that  a  contrary  con- 
struction of  the  Constitution  was  established  after  debate  in  1789.     I  avoid 

1  details  with  regard  to  this  debate  which  ha3  been  considered  and  cited  so  often, 
ntent  myself  by  asking  if  at  best  it  was  anything  but  a  congressional  construe  - 
of  the  Constitution,  and,  as  such,  subject  to  be  set  aside  by  another  voice  from 


t 
268  IMPEACHMENT    OF    THE    PRESIDENT. 

the  same  quarter.  It  was,  moreover,  a  congressional  construction  adopted  during 
the  administration  of  Washington,  whose  personal  character  must  have  influ- 
enced opinion  largely ;  and  it  prevailed  in  the  House  of  Representatives  only- 
after  earnest  debate,  by  a  bare  majority,  and  in  the  Senate  only  by  the  casting 
vote  of  the  Vice-President,  John  Adams,  who,  from  position  as  well  as  principle, 
was  not  inclined  to  shear  the  President  of  any  prerogative.  Once  adopted,  aud 
no  strong  necessity  for  a  change  occurring,  it  was  allowed  to  go  unaltered,  but 
not  unquestioned.  Jurists  like  Kent  and  Story,  statesmen  like  Webster,  Clay, 
palhoun,  and  Benton,  recorded  themselves  adversely,  and  it  was  once  reversed 
by  the  vote  of  the  Senate.  This  was  in  1835,  when  a  bill  passed  the  Senate, 
reported  by  Mr.  Calhoun  and  sustained  by  the  ablest  statesmen  of  the  time, 
practically  denying  the  power  of  the  President.  The  tenure-of-office  act  was 
heralded  in  1 863  by  a  statute  making  the  Comptroller  of  the  Currency  removable 
"  by  and  with  the  advice  and  consent  of  the  Senate,"  thus,  in  this  individual 
case,  asserting  for  the  Senate  a  check  on  the  President;  and  then  in  1866,  by 
a  more  important  measure,  being  the  provision  in  the  army  appropriation  act, 
that  "  no  military  or  naval  officer  shall  be  dismissed  except  upan  the  sentence 
of  a  court-martial;"  thus  putting  another  check  on  the  President.  Finally,  this 
congressional  construction,  born  of  a  casting  vote,  and  questioned  ever  since, 
has  been  overruled  by  another  congressional  construction,  which  has  been  twice 
adopted  in  both  houses,  first  by  large  majorities  on  the  original  passage  of  the 
tenure-of-office  act,  and  then  by. a  vote  of  two-thirds  on  the  final  passage  of  the 
same  act  over  the  veto  of  the  President ;  and  then  again  adopted  by  a  vote  ot 
more  than  two-thirds  of  the  Senate,  when  the  latter  condemned  the  removal  of 
Mr.  Stanton ;  and  all  this  in  the  light  of  experience,  after  ample  debate,  and 
with  all  the  consequences  before  them.  Such  a  congressional  construction  must 
have  a  controlling  influence,  and  the  fact  that  it  reversed  the  practice  of  eighty 
years  and  overcame  the  disposition  to  stand  on  the  ancient  ways,  would  seem 
hi  ip.Qrease  rather  than  diminish  its  weight. 

"  Now,  mark  the  consequences.  Originally,  in  1789,  there  was  a  congressional 
construction,  which,  in  effect,  made  the  Constitution  read  : 

The  President  shall  have  the  power  of  removal. 
For  the  next  eighty  years  all  removals  were  made  under  this  construction. 
The  tenure-of-office  act  was  a  new  congressional  construction,  overruling  the 
first  and  entitled  to  equal  if  not  superior  weight.     By  virtue  of  this  congres- 
sional construction,  the  Constitution  now  reads  : 

The  President  shall  not  hare  the  power  of  removal. 
It  follows,  then,  that  in  removing  Mr.  Stanton  the  President  violated  the  Con- 
stitution as  now  construed.  * 

_The  dilemma  is  this :  If  the  President?  can  remove  Mr.  Stanton  during  the 
session  of  the  Senate,  without  any  power  by  statute,  it  is  only  by  virtue  of  a 
prerogative  vested  in  him  by  the  Constitution,  which  must  necessarily  override 
the  tenure-of-office  act,  as  an  unconstitutional  effort  to  abridge  it.  If,  on  the 
other  hand,  this  act  is  constitutional,  the  prerogative  of  removal  is  not  in  the 
President,  and  he  violated  the  Constitution  when  he  assumed  to  exercise  it. 

The  tenure-of-office  act  cannot  be  treated  otherwise  than  constitutional.  Cer- 
tainly not  in  the  Senate,  where  some  among  the  apologists  of  the  President 
voted  for  it.  Therefore  the  prerogative  of  removal  is  not  in  the  President. 
The  long  practice  which  grew  up  under  a  raeje  reading  of  the  Constitution, 
has  been  declared  erroneous.  To  this  extent  the  Constitution  has  been  amended, 
and  it  is  as  absurd  to  plead  the  practice  under  the  first  reading  in  order  to  jus- 
tify an  offence  under  the  second,  as  to  plead  the  existence  of  slavery  before  the 
constitutional  amendment  in  order  to  justify  this  monstrosity  now. 

Thus  must  we  conclude  that  the  offender  has  not  only  violated  the  tenure-ofv^ 
office  act,  but  also  the  Constitution  ;  that,  even  assuming  that  Mr.   Stanton  jfl 
not  protected  by  the  statute,  the  case  is  not  ended  ;  that  this  statute,  if  q^H 
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strued  so  as  to  exclude  him,  cannot  be  rejected  as  a  congressional  construc- 
tion of  the  Constitution;  and  that,  under  this  congressional  construction,  which 
in  value-  is  second  only  to  a  constitutional  amendment,  the  prerogative  of  removal  \ 
without  the  consent  of  the  Senate  does  not  belong  to  the  President.  Of^ourse^ 
the  power  of  suspension  under  the  Constitution,  which  is  only  an  incident  of  the 
larger  pretension,  must  fall  also.  Therefore,  in  the  defiant  removal  of  Mr. 
Stanton,  and  also  in  the  pretended  suspension  under  the  Constitution  with  which 
the  transaction  began,  the  President  violated  the  Constitution,  and  was  guilty  of 
an  impeachable  offence. 

And  so,  also,  we  must  conclude  that,  in  the  substitution  of  Lorenzo  Thomas 
as  Secretary  of  War  ad  interim,  the  offender  violated  not  only  the  acts  of  Con- 
gress for  the  supply  of  vacancies,  but  also  the  Constitution.  Knowing  that  he 
could  not  obtain  possession  of  the  office  with  the  consent  of  the  Senate,  he 
sought  to  accomplish  this  purpose  without  that  consent.  Thus,  undercolor  of 
a  statute,  he  practically  set  the  Constitution  at  defiance.  Mark  here  his  incon- 
sistency. He  violates  the  tenure-of-office  act,  alleging  that  it  is  against  the 
Constitution,  whose  champion  he  professes  to  be,  and  then  takes  advantage  of 
the  acts  of  Congress  for  the  supply  of  vacancies  to  set  aside  the  Constitution 
in  one  of  its  most  important  requirements;  for  all  which  he  is  justly  charged 
with  an  impeachable  offence. 

All  this  seems  clear.  Any  other  conclusion  gives  to  the  President  the  power 
under  the  Constitution  to  vacate  all  national  offices  and  leaves  the  republic  the 
w  retched  victim  of  tyranny,  with  a  ruler  who  is  not  even  a  constitutional  mon- 
a1ch,  but  a  king  above  all  laws.  It  was  solemnly  alleged  in  the  articles  against 
Charles  I  of  England,  that  "  being  admitted  king  of  England,  and  therein 
trusted  with  a  limited  power  to  govern  by  and  according  to  the  laws  of  the  land, 
and  not  otherwise,"  he^  nevertheless  undertook  "  to  rule  according  to  his  will 
and  to  overthrow  the  rights  and  liberties  of  the  people."  These  very  words 
migh,t  be  adopted  now  to  declare  the  crime  of  Andrew  Johnson. 

THE    APOLOGIES. 

Here  I  might  close;  but  the  offender  has  found  apologists,  who  plead  his 
cause  at  the  bar  and  in  the  Senate.  The  apologies  are  a  strange  compound, 
enlarging  rather  than  diminishing,  the  offences  proved.  There  is,  first,  the 
Apology  of  Good  Intentions ;  next,  the  Apology  of  making  a  case  for  the 
Supreme  Court,  being  the  Moot  Court  Apology;  and,  then,  the  Apology  that  the 
President  may  sit  in  judgment  on  the  laws,  and  determine  whether  they  shall 
be  executed,  which  1  call  the  Apology  of  Prerogative.  Following  these  is  a 
swarm  of  technicalities,  devices,  and  quibbles,  utterly  unworthy  of  the  Senate, 
and  to  be  reprobated  by  all  who  lovejustice. 

THE   APOLOGY    OF    GOOD    INTENTIONS. 

I  begin  with  the  Apology  of  Good  Intentions.  In  the  light  of  all  that  has 
-  occurred,  with  the  volume  of  history  open  before  us,  with  the  records  of  the 
Senate  in  our  hands,  and  with  the  evidence  at  the  bar  not  utterly  forgotten,  it 
is  inconceivable  that  such  an  apology  can  be  put  forward.  While  making  it 
the  apologists  should  be  veiled,  so  that  the  derisive  smile  on  their  faces  may 
not  be  observed  by  the  Senate,  to  whose  simplicity  it  is  addressed.  It  is  hard 
to  treat  this  apology;  'but;  it  belongs  to  the  case,  and  therefore  I  deal  with  it. 

Of  course  a  mere  technical  Violation  of  law,  with  no  evil  consequences  and 
without  any  claim  of  title,  is  followed  by  nominal  damages  only.  If  a  person 
steps  on  a  field  of  grass  belonging  to  another,  without  permission,  he  is  a  tres- 
passer, and  the  law  furnishes  a  familiar  proceeding  against  him;  but  if  he  has 
done  this  accidentally,  and  without  any  real  damage,  it  would  be  hard  to  pursue 
him,  unless  the  assertion  of  the  title  were  thought  important.    But  if  this  tres- 

sser  is  an  old  offender,  who  from  the  beginning  has  broken  fences,  ruined 
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trees,  and  trampled  down  the  garden,  and  who  now  defiantly  comes  upon  the 
field  of  grass,  insisting  upon  absolute  ownership,  then  it  is  vain  to  set  up  the 
apology  that  very  little  damage  is  done.  The  antecedent  transgressions,  end- 
ing in  a  claim  of  title,  enter  into  the  present  trespass  and  make  it  a  question 
whether  the  rightful  owner  or  the  trespasser  shall  hold  possession.  Here  the 
rightful  owner  is  the  people  of  the  United  States,  and  the  trespasser  is  Andrew 
Johnson.     Therefore  in  the  name  of  the*  people  is  he  impeached. 

This  simple  illustration  opens  the  whole  case.  The  mere  technical  violation 
of  a  statute  or  of  the  Constitution,  without  antecedents  and  without  consequents, 

would  not  justify  an  impeachment.  All  of  us  can  recall  such,  even  in  the  admin- 
istration of  Abraham  Lincoln,  and  I  cannot  doubt  that,  since  this  proceeding 
began,  the  Chief  Justice  violated  the  Constitution  when  he  undertook  to  give  a 
casting  vote,  not  being  a  member  of  the  Senate.  But  these  were  accidents, 
besides  being  innocuous.  From  a  violation  of  the  Constitution  or  of  a  statute, 
the  law  ordinarily  infers  evil  intent,  and  where  such  a  case  is  submitted  to  judg- 
ment, it  throws  upon  the  violator  the  burden  of  exculpation.  He  must  show 
that  his  conduct  was  innocent ;  in  other  words,  that  it  was  without  evil  intent 
or  claim  of  title.  In  the  present  cause  we  have  a  denial  of  evil  intent,  with  a 
claim  of  title. 

"  The  question  of  intent  thus  raised  by  this  offender  cannot  be  considered  nar- 
rowly. This  is  a  trial  of  impeachment,  and  not  a  criminal  case  in  a  county  court. 
It  is  a  proceeding  for  expulsion  from  office  on  account  of  political  offences,  aud 
not  a  suit  at  law.  When  the  offender  sets  up  good  intentions,  he  challenges 
inquisition,  according  to  the  latitude  of  such  a  proceeding.  The  whole  past  is 
unrolled  by  himself,  and  he  cannot  prevent  the  Senate  from  seeing  it.  By  a 
commanding  rule  of  evidence  it  is  all  before  us  without  any  further  proof.  You 
cannot  shut  it  out;  you  cannot  refuse  to  look  at  it.  And  yet  we  have  been 
seriously  told  that  we  must  shut  out  from  sight  everything  but  the  technical 
trespass.  It  only  remains  that,  imitating  the  ostrich,  we  should  thrust  our 
heads  in  the  sand,  and,  not  seeing  danger,  foolishly  imagine  it  does  not  exist. 
This  may  do  at  Nisi  Prius ;  it  will  not  do  in  the  Senate. 

To  such  extent  has  this  ostrich  pretension  been  carried,  that  w'e  have  been 
solemnly  admonished  at  the  bar,  and  the  paradox  has  found  voice  in  the  Senate, 
that  wCmust  judge  the  acts  of  Andrew  Johnson  "as  if  committed  by  George 
Washington."  Here  is  the  paradox  in  its  length  and  breadth.  I  deny  it.  I 
scout  it.  On  the  contrary,  I  say  that  we  must  judge  all  these  acts  as  if  com- 
mitted by  Andrew  Johnson,  and  nobody  else.  In  other  words,  we  must  see 
things  as  they  are.  As  well  insist  that  an  act  of  guilt  should  be  judged  as  the 
mistake  of  innocence.  As  well  argue  that  the  stab  of  the  assassin  should  be 
treated  as  the  cut  of  the  surgeon. 

e>  the  Apology  of  Good  Intentions,  I  oppose  all  that  long  unbroken  series  of 
gressions,  each  with  a  voice  to  drown  every  pretext  of  innocence.  I  would 
not  repeat  what  I  have  already  said,  but,  in  the  presence  of  this  apology,  it  is 
my  duty  to  remind  the  Senate  how  the  career  of  this  offender  is  compounded  of 
falsehood  and  usurpation ;  how,  beginning  with  promises  to  make  treason  odious, 
he  soon  installed  it  in  authority;  how,  from  declared  sympathy  with  Unionists, 
white  and  black,  he  changed  to  be  their  persecutor ;  how  in  him  are  continued 
the  worst  elements  of  slavery,  an  insensibility  to  right  and  a  passion  for  power ; 
how  in  this  spirit  he  usurped  great  prerogatives  which" did  not  belong  to  him; 
how  in  the  maintenance  of  this  usurpation  he  stuck  at  nothing;  how  he  violated 
law  ;  how  he  abused  the  pardoning  power ;  how  he  prostituted  the  appointing 
power;  how  he  wielded  the  power  of  removal  to  maintain  his  tyranny  ;  how  he 
sacrificed  the  Freedmen's  Bureau  and  lifted  up  the  Whiskey  Ring ;  how  he 
patronized  massacre  and  bloodshed,  and  gave  a  license  to  the  Ku-Klux-Klan ; 
how,  in  madness,  he  entered  into  conflict  with  Congress,  contesting  its  rightfV 
power  over  the  reconstruction  of  the  rebel  States,  and,  when  Congress  wo  " 
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not  succumb  to  his  usurpation,  how  he  thwarted  and  villified  it,  expectorating 
foul-mouthed  utterances,  which  are  a  disgrace  to  human  nature ;  how  he  so  far 
triumphed  in  his  wickedness  that  in  nine  States  no  Union  man  is  safe  and  no 
murderer  of  a  Union  man  can  be  punished  ;  and,  lastly,  for  time  fails,  though 
not  the  long  list»of  transgressions,  how  he  conspired  .against  the  patriot  Secretary 
of  War,  because  he  fouud  in  that  adamantine  character  an  obstacle  to  his  revo- 
lutionary career.  And  noAv,  in  the  face  ef  this  terrible  and  indisputable  record, 
entering  into  and  filling  this  impeachment,  I  hear  a  voice  saying  that  we  must 
judge  the  acts  iu  question  "  as  if  committed  by  George  Washington."  The 
statement  of  this  pretension  is  enough.  I  hand  it  over  to  the  contempt  it 
deserves. 

THE    MOOT-COURT    APOLOGY. 

Kindred  to  the  Apology  of  Good  Intentions,  or,  perhaps,  a  rib  out  of  its  side, 
is  the  Moot  Court  Apology,  which  pretends  that  the  President,  in  removing  Mr. 
Stanton,  only  wished  to  make  a  case  for  the  Supreme  Court,  and  thus  submit  to 
this  tribunal  the  constitutionality  of  the  tenure- of-office  act. 

By  this  pretension  the  Supreme  Court  is  converted  into  a  moot-court  to  sit  in 
judgment  on  acts  of  Congress,  and  the  President  becomes  what,  in  the  time  of 
Charles  II,  Roger  North  said  good  lawyers  must  be^  a  "  put  case."  Even 
assuming  against  the  evidence  that  such  was  his  purpose,  it  is  hard  to  treat  it 
without  reprobation.  The  Supreme  Court  is  not  the  arbiter  of  acts  of  Congress. 
If  this  pretension  ever  found  favor,  it  was  from  the  partisans  of  slavery  and 
State  rights,  who,  assured  of  the  sympathy  of  the  court,  sought  in  this  way  to 
complete  an  unjust  triumph.  The  power  claimed  is  tribunitial  in  character,  being 
nothing  less  than  a  veto.  Its  nearest  parallel  in  history  is  in  the  ancient  Justitia 
of  Arragon,  which  could  set  aside  laws  as  unconstitutional.  Our  Constitution 
leaves  no  doubt  as  to  the  proper  functions  of  the  Supreme  Court.  It  may  hear 
and  determine  "  all  cases  in  law  and  equity  arising  under  the  Constitution,  the 
laws  of  the  United  States,  and  the  treaties  made  under  their  authority  ;"  but 
this  is  all.  Its  business  is  to  decide  "  cases  ;"  not  to  sit  in  judgment  on  acts 
of  Congress  and  issue  its  tribunitial  veto.  If  a  "  case"  arises  where  a  statute 
is  said  to  clash  with  the  Constitution,  it  must  be  decided  as  any  other  case  of 
conflict  of  laws.  But  nothing  within  the  just  powers  of  the  court  can  touch  an 
act  of  Congress,  except  incidentally,  and  then  its  judgment  is  binding  only  on 
the  parties.  The  incidental  reason  assigned,  as,  for  instance,  that  a  statute  is 
unconstitutional,  does  not  bind  anybody,  not  even  the  parties  or  the  court  itself. 

K^-eourse,  this  incidental  reason  cannot  bind  Congress. 

~^#rrthe  evidence  it  is  clear  enough  that  the  President  had  no  honest  purpose 
to  make  a  case  for  the  Supreme  Court.  He  may  have  talked  about  it,  but  he 
was  never  in  earnest.  When  asked  by  General  Sherman  "  why  the  lawyers 
could  not  make  a  case,"  he  said  in  reply  that  "  it  was  found  impossible,  or  that 
a  case  could  not  be  made  up."  And  so  at  each  stage  we  find  him  practically 
discarding  the  idea.  He  issues  the  order  of  removal.  Mr.  Stanton  disobeys, 
as  exactly  his  opportunity.  Instead  of  making  the  case  by  commencing 
the  proper  process,  he  tells  General  Thomas  to  "  go  on  and  take  possession  of 
the  office;"  and  then,  putting  an  end  to  this  whole  pretension  of  a  case  for  the 
court,  he  proceeds  to  treat  the  latter  in  every  respect,  whether  of  law  or  fact,  as 
Secretary,  welcomes  him  to  his  cabinet,  invites  him  to  present  the  business  of 
his  department,  and,  so  far  from  taking  advantage  of  the  opportunity  he  had 
professed  to  desire,  denies  its  existence.  How  could  he  inquire  by  what  author- 
ity Mr.  Stanton  assumed  to  hold  the  office  of  Secretary  of  War,  when  he  denied, 
in  fact,  that  he  was  holding  it? 

Look  a  little  further  and  you  cannot  fail  to  see  the  reason  of  this  indifference. 

The  old  writ  of  qvo  warranto  was  the  only  process  by  which  a  case  could  be 

ade ;  and  this  could  be  issued  only  at  the  suit  of  the  Attorney  General.     Had 

President  made  an  order  of  removal,  the  Secretary  would  have  feeen  com- 
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pelled  to  hold  only  by  virtue  of  the  law  and  the  Constitution.  In  answer  to 
the  writ  he  would  have  pleaded  this  protection,  and  the  court  must  have  decided 
the  validity  of  the  plea  Meanwhile  he  would  have  remained  in  office.  Had  he 
left,  the  process  would  have  failed,  and  there  was  no  other  process  by  which  he 
could  raise  the  question.  The  decision  of  the  Supreme  Court  in  Wallace  vs. 
Anderson  would  prevent  a  resort  to  a  quo  warranto  on  his  part,  while  the  earlier 
case  of  Marbury  vs.  Madison  would  shut  him  out  from  a  mandamus.  The 
apologists  have  not  suggested  any  other  remedy.  It  is  clear,  therefore,  that  Mr. 
Stanton's  possession  of  the  office  was  a  sine  qua  non  to  a  case  in  the  Supreme 
Court;  and  that  this  could  be  only  by  quo  warranto.  The  local  attorney 
employed  by  the  President  testifies  that  a  judgment  in  such  a  case  could  not  be 
reached  within  a  year.  This  was  enough  to  make  it  impracticable ;  for,  if  com- 
menced, it  would  leave  the  hated  Secretary  at  his  post  for  the  remainder  of  the 
presidential  term.  During  the  pendency  of  the  proceeding  Mr.  Stanton  would 
continue  the  legitimate  possessor  of  the  office.  Therefore  the  commencement  of 
a  case  would  defeat  the  presidential  passion  for  his  instant  removal.  True  to 
his  passion,  he  removed  the  Secretary,  well  knowing  that  in  this  way  he  pre- 
vented a  case  for  the  court. 

Against  this  conclusion,  where  all  the  testimony  is  harmonized,  we  have  cer- 
tain fruitless  conversations  with  his  cabinet,  and  an  attempt  to  raise  the  ques- 
tion on  a  habeas  corpus  after  the  arrest  of  General  Thomas.  The  conversations, 
whose  exclusion  has  given  a  handle  to  the  apologists,  which  they  do  not  fail  to 
use,  only  show  that  the  President  had  made  this  question  a  subject  of  talk,  and 
that,  in  the  end,  it  was  apparent  that  he  could  not  make  a  case  for  the  court  so 
as  to  remove  Mr.  Stanton  during  his  term,  and  as  this  was  his  darling  object 
the  whole  idea  was  abandoned.  The  arrest  of  General  Thomas  seemed  for  a 
moment  to  furnish  another  chance ;  but  it  is  enough  to  say  of  the  futile  attempt 
at  that  time,  that  it  was  not  only  after  the  removal  of  Mr.  Stanton  but  after  the 
impeachment  had  been  voted  by  the  House. 

Had  the  President  been  in  earnest,  it  was  very  easy  for  him  to  make  a  case 
by  proceeding  against  a  simple  postmaster ;  but  this  did  not  suit  him.  He  was 
in  earnest  only  to  remove  Mr.  Stanton. 

"~ffothing  is  clearer  than  that  this  Moot  Court  Apology  is  a  wretched  pretension 
and  after-thought.  It  is  the  subterfuge  of  a  criminal  to  cover  up  his  crime — as 
if  a  surgeon  had  committed  murder  and  then  set  up  the  apology  that  it  was  an 
experiment  in  science. 

THE    APOLOGY    OF    PREROGATIVE. 

Then  comes  the  Apology  of  Prerogative,  being  nothing  less  than  the  intolera- 
ble pretension  that  the  President  can  sit  in  judgment  on  acts  of  Congress,  and, 
in  his  discretion,  refuse  to  execute  them.  This  apology  is  in  the  nature  of  a 
claim  of  right.  Let  this  be  established,  and  instead  of  a  government  of  laws, 
which  is  the  glory  of  a  republic,  we  have  only  the  government  of  a  single  man. 
Here  is  the  one-man  power  with  a  vengeance. 

Of  course,  if  the  President  can  sit  in  judgment  on  the  tenure-of-office  act, 
and  set  it  aside  as  unconstitutional,  there  is  no  act  of  Congress  which  he  may 
not  treat  in  the  same  way.  He  may  set  aside  the  whole  succession  of  statutes 
for  the  government  of  the  army  ;  and  his  interview  with  General  Emory  attests 
his  willingness  to  venture  in  that  direction.  In  that  spirit  of  oppression  which 
seems  to  govern  him,  he  may  set  aside  the  great  statute  for  the  establishment  of 
civil  rights  without  distinction  of  color.  But  why  confine  myself  to  instances? 
The  whole  statute-book  will  be  subject  to  his  prerogative.  Vain  is  the  require- 
ment of  the  Constitution  that  "  the  President  shall  take  care  that  the  laws  be 
faithfully  executed."  Vain  is  that  other  requirement,  that  a  bill,  approved  by 
two-thirds  of  both  houses  over  his  veto,  "shall  become  a  law."  His  veto  is 
perpetual ;  nor  is  it  limited  to  any  special  enactment.     It  is  as  broad  as  t 
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whole  recorded  legislation  of  the  Republic.     There  is  nothing  which  it  cannot 
hurry  into  that  maelstrom  engulfing  all. 

The  President  considers  the  statute  unconstitutional,  say  the  apologists.  A 
mistake  in  judgment  on  such  a  question  is  not  an  impeachable  offence,  add  the 
apologists.  To  which  I  reply,  that  it  is  not  for  a  mistake  in  judgment  but  for 
usurpation  in  undertaking  to  exercise  his  judgment  at  all  on  such  a  question 
that  he  is  impeached ;  in  other  words,  he  is  impeached  for  undertaking  to  set 
aside  a  statute.  Whether  the  statute  is  constitutional  or  not  is  immateriar  in "1 
this  view.  The  President,  after  the  statute  has  become  a  law,  is  not  the  person 
to  decide.  '  5P 

Ingenuity  seeks  to  perplex  the  question  by  putting  impossible  cases.  For 
instance,  suppose  Congress  should  have  lost  its  wits,  so  far  as  to  enact,  in  direct 
terms,  that  the  President  should  not  be  Commander-in-chief  of  the  army  and  navy, 
or  that  he  should  nothave  the  power  to  grant  pardons  ;  and  suppose  still  further, 
that  Congress,  in  defiance  of  the  positive  text  of  the  Constitution,  should  undertake 
to  create  "  titles  of  nobility,"  must  not  the  President  treat  such  enactments  as 
unconstitutional?  Of  course  he  must;  but  such  instances  do  not  help  the  pre- 
rogative now  claimed.  Every  such  enactment  would  be  on  its  face  unconstitu- 
tional. It  would  be  an  act  of  unreasoning  madness,  which  the  President,  as 
well  as  the  courts,  must  disregard  as  if  it  were  plain  nonsense.  Its  unconstitu- 
tionality would  be  like  an  axiom,  not  to  be  questioned.  No  argument  or  author- 
ity would  be  needed.  It  proves  itself.  Nor  would  the  duty  of  disobedience  be 
less  obligatory,  even  if  the  enactment  had  been  sanctioned  by  the  Supreme 
Court;  and  it  is  not  more  violent  for  me  to  suppose  it  sanctioned  by  the 
Supreme  Court,  than  for  the  apologists  to  suppose  it  sanctioned  by  Congress.  The 
enactment  wouW.  be  a  self-evident  monstrosity,  and  therefore  must  be  disobeyed 
as  much  as  if  one  of  the  ten  commandments  were  reversed,  so  that  it  should  read, 
"  Thou  shalt  kill,"  Such  extreme  cases  serve  no  good  purpose.  The  Coiisfifif  ' 
tion  is  the  supreme  law  of  the  land,  and  the  people  will  not  allow  its  axiomatic 
requirements  to  be  set  aside.  An  illustration  outside  the  limits  of  reason  is  of^ 
no  value.  -_^-—*^' 

In  the  cases  supposed,  the  unconstitutionality  of  the  enactment  is  axiomatic, 
excluding  opinion  or  argument.  It  is  a  matter  of  fact  and  not  a  matter  of  opin- 
ion. When  the  case  is  one  on  which  there  are  two  sides  or  two  different  views, 
it  is  then  within  the  domain  of  argument.  It  is  in  no  sense  axiomatic.  It  is 
no  longer  a  matter  of  fact  but  a  matter  of  opinion.  When  submitted  to  the 
Supreme  Court  it  is  for  their  "opinion."  Without  occupying  time  with  refine- 
ments on  this  head,  I  content  myself  with  asserting  that  the  judgment  of  the 
court  must  be  a  matter  of  opinion.  One  of  the  apologists  has  asserted  that 
such  a  judgment  is  a  matter  of  fact,  and,  generally,  that  the  constitutionality  of 
a  statute  is  a  matter  of  fact.  I  assert  the  contrary.  When  a  bench  of  judges 
stands  five  to  four,  shall  we  say  that  the  majority  declare  a  fact  and  the  minority 
declare  an  opinion  1 

Assuming,  then,  what  I  think  cannot  be  denied,  that  the  constitutionality  of 
a  statute  is  a  matter  of  opinion,  the  question  occurs,  what  opinion  shall  be 
regarded  for  the  time  as  decisive.  Clearly  the  opinion  of  Congress  must  control 
all  executive  officers,  from  the  lowest  to  the  President.  According  to  a  vener- 
able maxim  of  jurisprudence,  all  public  acts  are  presumed  to  be  correct ;  omnia 
rite  presumuntur.  A  statute  must  be  presumed  constitutional,  unless  on  its  face 
the  contrary ;  and  no  decision  of  any  court  is  required  in  its  favor.  It  is  the 
law  of  the  land,  and  must  be  obeyed  as  such.  The  maxim  which  presumes 
constitutionality  is  just  as  binding  as  the  analogous  maxim  of  the  criminal  law, 
which  presumes  innocence.  The  President  reversing  all  this  has  presumed  the 
statute  unconstitutional,  and  acted  accordingly.  In  the  name  of  prerogative 
he  has  set  it  aside.  «    ■ ■ 

Jhe  apologists  have  been  drivea  to  invoke  the  authority  of  President  Jack 
18  I  P— Vol.  iii 
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son,  who  asserted  for  himself  the  power  to  judge  the  constitutionality  of  an  act 
of  Congress,  which  in  the  course  of  legislation  required  his  approval,  although 
the  question  involved  had  been  already  adjudged  by  the  Supreme  Court.  And 
he  was  clearly  right.  The  court  itself  would  not  be  bound  by  its  adjudication. 
How  could  it  constrain  another  branch  of  the  government  ?  But  Andrew  Jack- 
son never  put  forth  the  pretension  that  it  was  within  his  prerogative  to  nullify 
a  statute  which  had  been  passed  over  his  veto  in  the  way  prescribed  by  the 
Constitution.  He  was  courageous,  but  there  was  no  such  unconstitutional 
audacity  in  his  life. 

vv  -''The  apologists  have  also  summoned  to  their  aid  those  great  instances  where 
conscientious  citizens  have  refused  obedience  to  unjust  laws.  Such  was  the  case 
of  Hampden,  who  set  an  example  for  all  time  in  refusing  to  pay  ship  money. 
Such  also  was  the  case  of  many  in  our  own  country  who  spurned  the  fugitive 
slave  bill.  These  exalted  characters,  on  their  conscience,  refused  to  obey  the 
law  and  suffered  accordingly.  The  early  Christians  were  required  by  imperial 
mandate  to  strew  grain  on  the  altar  of  Jove.  Though  good  citizens,  they  pre- 
ferred to  be  martyrs.  Such  a  refusal  can  be  no  apology  for  a  President,  who, 
in  the  name  of  prerogative  breaks  the  great  oath  which  he  has  sworn  to  see 
that  the  laws  are  faithfully  executed.  Rather  do  these  instances,  in  their  moral 
grandeur,  rebuke  the  offender. 

Here  I  turn  from  this  Apology  of  Prerogative,  regretting  that  Icannot  say 
more  to  unfold  its  destructive  character.  If  anything  could  aggravate  the  trans- 
gressions.of  Andrew  Johnson,  stretching  in  long  line  from  the  beginning  of  his 
administration,  it  would  be  the  claim  of  right  which  he  sets  up.  Under  such 
a  claim  the  slenderest  violation  of  law  becomes  a  high  crime  and  misdemeanor, 
to  be  pursued  and  judged  by  an  indignant  people.  The  supremacy  of  the  laws 
must  be  preserved  or  the  liberties  of  all  will  suffer. 

SWARM  OF  TECHNICALITIES  Ax\D  QUIBBLES 

I  now  come  upon  that  swarm  of  technicalities,  devices,  quirks,  and  quibbles, 
which,  from  the  beginning,  have  infested  this  great  proceeding.  It  is  hard  to 
speak  of  such  things  without  giving  utterance  to  a  contempt  not  entirely  par- 
liamentary. To  say  that  they  are  petty  and  miserable  is  not  enough.  To  say 
tjhey  are  utterly  unworthy  of  this  historic  occasion  is  to  treat  them  politely. 


They  are  nothing  but  parasitic  insects,  like  "  vermin  gendered  in  a  lion's  mane 
and  they  are  so  nimble  and  numerous  that  to  deal  with  them  as  they  skip  about, 
one  must  have  the  patience  of  the  Italian  peasant,  who  catches  and  kills,  one 
.bygone,  the  diminutive  animals  that  infest  his  person.  The  public  has  not  for- 
gotten the  exhibition  of  "  industrious  fleas."  The  Senate  has  witnessed  the 
kindred  exhibition  of  "industrious  quibbles." 

I  can  give  specimens  only,  and  out  of  many  I  take  one  which  can  never  be  for- 
gotten. It  will  be  found  in  the  Opinion  of  the  senator  from  West  Virginia,  (Mr.  Van 
Winkle,)  which,  from  beginning  to  end,  treats  this  impeachment  as  if  it  were  a 
prosecution  for  sheep-stealing  in  the  police  court  of  Wheeling,  and  brings  to  the 
defence  all  the  unhesitating  resources  of  a  well-trained  criminal  lawyer.  This 
famous  Opinion,  which  is  without  a  parallel  in  the  annals  of  jurisprudence,  must 
always  be  admired  as  the  marvel  of  technicality  in  a  proceeding  where  techni- 
cality should  not  intrude.  It  stands  by  itself,  solitary  in  its  originality.  Others 
have  been  technical  also,  but  the  senator  from  West  Virginia  is  nothing  else. 
Travelling  from  law  point  to  law  point,  or  rather  seeing  law  point  after  law  point 
skip  before  him.  at  last  he  lights  upon  one  of  the  largest  dimensions,  and  this 
he  boldly  seizes  and  presents  to  the  Senate. 

According  to  him  there  is  no  allegation  in  the  articles,  that  the  order  for  the 
_^ajSJBPval  °*  ^r«  Stanton  was  actually  delivered  to  him,  and,  this  being  so,  the 
V|      senator  declares  that "  if  there  is  evidence  of  a  delivery  to  be  found  in  the  pro- 
ceedings it  cannot  be  applied  to  this  article,  in  which  there  is  no  charge  or  aver- 
\     xntnt."     And  this  is  gravely  uttered  on  this  transcendent  occasion,  whe 
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indignant  people  has  risen  to  demand  judgment  of  a  criminal  ruler.  The  article 
alleges  that  the  order  was  "unlawfully  issued,"  and  nobody  doubts  that  its 
delivery  was  proved  ;  but  this  is  not  enough,  according  to  this  senator.  I  chal- 
lenge history  for  another  instance  of  equal  absurdity  in  legal  pretension.  The 
case  which  approaches  it  the  closest  is  the  famous  extravagance  of  the  Crown  law- 
yer in  the  British  Parliament,  who,  in  reply  to  the  argument  of  our  fathers,  that 
they  could  not  be  taxed  without  representation,  bravely  insisted- that  they  were 
represented,  and  sustained  himself  by  saying  that,  under  the  colonial  charters, 
the  lands  were  held  "  in  common  socage  as  of  the  borough  of  Greenwich  in 
Kent,"  and,  as  Greenwich  was  represented  in  Parliament,  therefore  «the  colonies 
were  represented  there.  The  pretension  was  perfect  in  form,  but  essentially 
absurd.  The  senator  from  West  Virginia  has  outdone  even  this  climax  of  tech- 
nicality. Other  generations,  as  they  read  this  great  trial,  with  its  accumulation 
of  transgressions  ending  in  the  removal  of  Mr.  Stanton,  will  note  with  wonder 
that  a  principal  reason  assigned  for  the  verdict  of  not  guilty  was  that  there  was  \ 
no  allegation  in  the  articles,  that  the  order  for  the  removal  was  actually  received  | 
by  Mr.  Stanton,  although  there  was  a  distinct  allegation  that  it  was  "  unlawfully  • 
issued,"  and,  in  point  of  fact,  it  was  in  evidence  that  the  order  was  received  by 
him,  and  no  human  being,  not  even  the  technical  senator,  imagined  that  it  was 
not.  . 

There  is  another  invention,  which  has  in  its  support  some  of  the  ablest  of  the  \ 
apologists,  like  the  senator  from  Iowa,  (Mr.  Grimes,)  the  senator  from  Mainj^ 
(Mr.  Fessenden,)  and  the  senator  from  Illinois,  (Mr.  Trumbull.)     It  is  said  that  I 
"  as  Mr.  Stanton  did  not  go  out,  therefore  there  was  no  removal ;"  and  therefore  % 
Andrew  Johnson  is  not  guilty.     If,  on  an  occasion  like  the*present,  the  authority  \| 
of  names  could  change  the  unreal  into  the  real,  then  this  pretension  might  have 
weight.     But  it  is  impossible  that  anything  so  essentially  frivolous  should  be 
recognized  in  this  proceeding.     Such  are  the  shifts  of  a  cause  to  be  defended 
only  by  shifts.     Clearly  the  offence  of  the  President  was  in  the  order  "  unlaw- 
fully issued,"  and  this  was  complete  the  moment  it  was  delivered.     So  far  as 
depended  upon  him,  Mr.  Stanton  was  removed.     This  was  the  way  in  which 
the  country  saw  the  transaction ;  and  this  is  the  way  in  which  it  will  be  recorded 
by  history. 

But  these  same  apologists,  with  curious  inconsistency,  when  they  come  to 
consider  the  appointment  of  General  Thomas,  insist  that  there  was  a  vacancy 
in  point  of  law,  called  by  the  senator  from  Maine  a  legal  vacancy.  If  there 
was  such  a  vacancy,  it  was  because  there  had  been  a  removal  in  point  of  law. 
There  is  no  escape  from  this  consequence.  If  there  was  a  removal  in  point  of 
law,  and  there  was  no  right  to  make  it,  the  President  was  guilty  of  a  misde- 
meanor in  point  of  law  and  must  take  the  consequences. 

It  would  be  unprofitable  to  follow  these  inventions  further.  From  these  know 
all.  In  the  face  of  presidential  pretensions,  inconsistent  with  constitutional 
liberty,  the  apologists  have  contributed  their  efforts  to  save  the  criminal  by  sub- 
tleties, which  can  secure  his  acquittal  in  form  only,  as  by  a  flaw  in  an  indict- 
ment, and  they  have  done  this,  knowing  that  he  will  be  left  in  power  to  assert 
his  prerogative,  and  that  his  acquittal  will  be  a  new  letter  of  license.  Nothing 
which  the  skill  of  the  lawyer  could  supply  has  been  wanting.  This  learnt 
profession  has  lent  to  the  criminal  all  the  arts  in  which  it  excels,  giving  all  t< 
him  and  forgetting  the  Republic. "  Every  doubt,  every  scruple,  every  technicality 
every  subtlety,  every  quibble  has  been  arrayed  on  his  side,  when,  by  every 
rule  of  reason  and  patriotism,  all  should  have  been  arrayed  on  the  side  of  our 
country.  The  Public  Safety,  which  is  the  supreme  law,  is  now  imperilled.-  Are 
we  not  told  by  Blackstone  that  the  law  is  always  ready  to  catch  at  anything  in 
favor  of  liberty  ?  But  these  apologists  "  catch  at  anything  "  to  save  a  usurper. 
In  the  early  days  of  the  common  law  there  were  technicalities  in  abundance,  but 
these  were  for  the  maintenance  of  justice.     On  such  was  founded  that  extensive 
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ac  9tmm  jurisdiction  of  the  King's  Bench,  which  gives  occasion  for  the  elegant 
commentator  to  remark  that,  however  startling  these  may  be  at  first  to  the 
studeit,  "  he  will  find  them,  upon  further  consideration,  to  be  highly  beneficent 
and  useful."  (Blackstone' s  Com.,  vol.  Ill,  p.  43.)  But  these  generous  fictions 
for  the  sake  of  justice  must  not  be  confounded  with  the  devices  by  which  justice 
is  defeated. 

The  trick  of  the  apologists  has  been  this :  by  the  stringent  application  of 
technical  rules  to  shut  out  all  except  the  offences  charged  in  the  articles,  and 
then,  when  stress  was  laid  upon  these  offences,  to  cry  out  that  at  most  they 
were  only  technical,  and  too  trifling  for  impeachment.  To  satisfy  lawyers  the 
House  weakly  declined  to  act  on  the  bloody  transgressions  of  two  years ;  but 
they  sought  to  provide  against  the  future.  •  Like  the  Roman  ambassadors,  they 
•  traced  a  line  about  the  offender,  which  he  was  not  to  pass  except  at  his  peril. 
This  was  the  line  of  law.  At  last  he  passed  this  line,  openly,  knowingly,  defi- 
antly, and  now,  that  he  is  arraigned  for  this  plain  offence,  we  are  told  that  it  is 
nothing,  only  a  little  technicality.  One  of  the  counsel  at  the  bar,  Mr.  G-roes- 
beck,  in  a  speech  which  showed  how  much  feeling  and  talent  could  be  given  to 
'        a  wrong  side,  exclaimed  : 

It  almost  shocks  me  to  think  that  the  President  of  the  United  States  is  to  be  dragged  out 
of  office  on  these  miserable  little  questions  whether  he  could  make  an  ad  interim  appoint- 
ment for  a  single  day.  • 

Only  by  excluding  the  whole  context  and  all  its  antecedents  could  the  ques- 
tion be  reduced  to  this  trivial  form  ;  and  yet,  even  thus  reduced,  it  involved 
nothing  less  than  the  supremacy  of  the  laws. 

I  know  not  how  such  a  question  can  be  called  "trifling."  Often  a  great  cause 
is  presented  on  a  narrow  issue.  Thus  it  was  when  English  liberty  was  argued 
on  the  claim  of  ship-money,  which  was  a  tax  of  a  few  shillings  only.  Behind 
this  question,  called  trifling  by  the  kingly  apologists  of  that  day,  loftily  stood 
the  great  cause  of  the  People  against  Prerogative,  being  the  same  which  is  now 
pending  before  the  Senate.  That  other  cause,  on  which  at  a  later  day  hung 
the  destinies  of  this  continent,  was  presented  on  a  narrower  issue  still.  There 
was  a  tax  of  threepence  a  pound  on  tea,  which  our  fathers  refused  to  pay.  But 
behind  this  question,  so  trifling  to  the  apologists  of  prerogative,  as  behind  that 
of  ship-money,  stood  loftily  the  same  great  cause.  The  first  cost  Charles  I 
his  head.  The  second  cost  George  III  his  colonies.  If  such  a  question  can  be 
disparaged  as  of  small  moment,  then  have  the  martyred  dead  in  all  times  suffered 
in  vain;  then  was  the  costly  blood  lavished  for  the  suppression  of  our  rebellion 
^jy^  empty  sacrifice. 

Constantly  we  are  admonished  that  we  must  confine  ourselves  to  the  articles. 
Senators  express  a  pious  horror  at  looking  outside  the  articles,  and  insist  upon 
directing  attention  to  these  only.     Here  the  senator  from  Maine  is  very  strong. 
\      It  is  the  "  specific  offences  charged  "  and  these  only  that  he  can  see.     He  will 
\    not  look  at  anything  else,  although  spread  upon  the  record  of  the  Senate,  and 
ft  filling  the  land  with  its  accumulated  horrors.      Of  course  such  a   system  of 
exclusion  sacrifices  justice,  belittles  this  trial,  and  forgets  that  essential  latitude 
I    of  inquiry  which  belongs  to  a  political  proceeding,  having  for  its  object  Expul- 
|jjkm_from  Office  only  and  not  punishment.     It  is  easy  by  looking  at  an  object 
tnrough  the  wrong  end  of  an  opera  glass  to  find  it  dwarfed,  contracted,  and  sol- 
itary.    This  is  not  the  way  to  look  at  nature ;  nor  is  it  the  way  to  look  at 
Andrew  Johnson.     This  great  offender  should  be  seen  in  the  light  of  day  ;  pre- 
cisely as  he  is;  nor  more,  nor  less;  with  nothing  dwarfed;  with  no  limits  to 

the-  vision,  and  with  all  the  immense  background  of  accumulated  transgressions 

-    -  filling  the  horizon  as  far  as  the  eye  can  reach.     The  sight  might  ache  ;  but  how 

I  else  can  justice  be  done?     A  senator  who  begins  by  turning  these  articles  into 

J  an  inverted  opera  glass,  takes  the  first  step  towards  a  judgment  of  acquittal. 

l-s&las  !  that  the  words  of  Burke  are  not  true,  when,  asserting  the  comprehensive 

character  of  impeachment,  he  denied  that,  under  it,  "  they  who  have  no  hopj 
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the  justice  of  their  cause  can  have  any  hope  that  by  some  subtleties  of  form, 
some  mode  of  pleading,  by  something,  in  short,  different  from  the  merits  of  the 
case,  they  may  prevail."  {Bond's  Trial  of  Hastings,  vol.  1,.  p.  11.)  The 
orator  was  right  in  thus  indignantly  dismissing  all  questions  of  pleading  and  all 
subtleties  of  form.  This  proceeding  is  of  substance  and  not  of  form.  It  is  on 
the  merits  only  that  it  can  be  judged.  Anything  short  of  this  is  the  sacrifice 
of  justice. 

Such  is  the  case  of  this  enprmous  criminal.     Events  belonging  to  history, 
enrolled  in  the  records  of  the  Senate,  and  familiar  to  the  country,  are  deliber- 
ately shut  out  from  view,  while  we  are  treated  to  legal  niceties  without"  en  cU-» 
The  lawyers  have  made  a  painful  record.      Nothing  ever  occurred  so  much    j 
calculated  to  bring  the  profession  into  disrepute;   for  never  before  has  been 
such  a  theatre  where  lawyers  were  the  actors.     Their  peculiarities  have  been 
exhibited  to  the  world.     Here  was  a  great  question  of  justice  appealing  to  the 
highest  sentiments  and  involving  the  best  interests  of  the  country — one  pf  the 
greatest   questions  of  all   time;    but  the  lawyers,  in   their  instincts   for  the    I 
dialectics  of  the  profession,  forgot    that  everlasting   truth  which  cannot  be 
forgotten  with  impunity.     They  started  at  once  in  full  cry.     A  quibble  is  to  a 
lawyer  what  Dr.  Johnson  says  it  was  to  Shakspeare  :  "  He  follows  it  at  all  adven- 
tures ;  it  is  sure  to  lead  him  out  of  the  way;  it  has  some  malignant  power  over  his 
mind,  and  its  fascinations  are  irresistible.     A  quibble  is  the  golden  apple  for 
which  he  will  always  turn  aside  from  his  career ;  a  quibble,  poor  and  barren  as 
it  is,  gives  him  such  delight  that  he  is  content  to  purchase  it  by  the  sacrifice  of 
reason,  propriety,  and  truth."     In  this  Shakspearian  spirit  our  lawyers  have__ 
acted.     They  have  pursued  their  quibbles  with  the  ardor  of  the  great  dramatist ; 
and  even  now  are  chasing  them  through  the  Senate  chamber.  ^ 

Unhappily  this  is  according  to  history,  and  our  lawyers  are  not  among  the 
splendid  exceptions.  But  there  is  a  reward  for  those  who  stand  firm.  Who 
does  not  honor  the  exalted  magistrate  of  France,  the  Chancellor  L'Hospital,  who 
set  such  an  example  of  rectitude  and  perfect  justice  1  Who  does  not  honor  those 
lawyers  of  English  history,  through  whose  toils  liberty  was  upheld  ?  There 
was  Selden,  so  wise  and  learned ;  Pym,  so  grand  in  statesmanship ;  Somers, 
who  did  so  much  to  establish  the  best  securities  of  the  constitution.  Nor  can  T 
forget,  at  a  later  day,  that  greatest  advocate,  Erskine,  who  lent  to  the  oppressed 
his  wonderful  eloquence ;  nor  Mackintosh  and  Brougham,  who  parried  into  the 
courts  that  enlarged  intelligence  and  sympathetic  nature  which  the  profession 
of  the  law  could  not  constrain.  These  are  among  the  names  that  have  already 
had  their  reward,  above  the  artful  crowd  which  in  all  times  has  come  to  the 
defence  of  prerogative.  It  is  no  new  thing  that  we  witness  now.  The  lawyer 
in  other  days  has  been,  as  we  know  him,  prone  to  the  support  of  power  and 
ready  with  his  technical  reasons.  Whichever  side  he  takes  he  finds  reasons, 
plenty  as  pins.  When  free  to  choose  and  not  hired,  his  argument  is  the  reflec- 
tion of  himself.  All  that  he  says  is  his  own  image.  He  takes  sides  on  a  law 
point  according  to  his  sentiments.  Cultured  in  the  law,  and  with  that  aptitude 
which  is  sharpened  by  its  contests,  too  easily  he  finds  a  legal  reason  for  an  ille- 
gal judgment.  Next  to  an  outright  mercenary,  give  me  a  lawyer  to  betray  a 
great  cause.  The  forms  of  law  lend  themselves  to  the  betrayal.  It  is  impos- 
ible  to  forget  that  the  worst  pretensions  of  prerogative,  no  matter  how  collossal, 
have  been  shouldered  by  the  lawyers.  It  was  they  who  carried  ship-money  *  ^ 
against  the  patriot  exertions  of  Hampden ;  and  in  our  country  it  was  they  who 
held  up  slavery  in  all  its  terrible  pretensions  from  beginning  to  end.  What  is 
sometimes  called  the  legal  mind  of  Maseafthuaette,  my  own  honored  State,  bent 
before  the  technical  reasoning  which  justified  the  unutterable  atrocities  of  the 
fugitive  slave  bill,  while  the  supreme,  court  of  the  State  adopted  this  crime 
from  the  bench.  Alas  !  that  it  should'  be  so.  When  will  lawyers  and  judges  I 
see  that  nothing  short  of  justice  can  stand  ? 
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GUILTY   ON    ALL   THE    ARTICLES. 

jr  After  this  survey  it  is  easy  for  me  to  declare  how  I  shall  vote.  My  duty  will 
f  be  to  vote  guilty  on  all  the  articles.  If  consistent  with  the  rules  of  the  Senate 
Vj^  should  vote,  "  Guilty  of  all  and  infinitely  more." 

Not  doubting  that  Mr.  Stanton  was  protected  by  the  tenure-of-office  act,  and 
that  he  was  believed  to  be  so  by  the  President,  it  is  clear  to  me  that  the  charges 
in  the  first  and  second  articles  are  sustained.  These  two  articles  go  together. 
I  have  already  said  in  the'  course  of  this  Opinion. that  the  appointment  of  Gen- 
eral Thomas  as  Secretary  of  War  ad  interim  was  without  authority  of  law, 
I  and  .under  the  circumstances  a  violation  of  the  Constitution.  Accordingly  the 
/  third  article  is  sustained. 

"Then  come  what  are  called  the  conspiracy  articles.     Here  also  I  am  clear. 
Plainly  there  was  an  agreement  between  the  President  and  General  Thomas  to  get 
posses*sion  of  the  War  Department,  and  to  prevent  Mr.  Stanton  from  continuing 
in  office,  and  this  embraced  the  control  of  the  mails  and  property  belonging  to 
the  department,  all  of  which  was  contrary  to  the  tenure-of- office  act.     Intimi- 
dation and  threats  were  certainly  used  by  one  of  the  conspirators,  and  in  the 
case  of  conspiracy  the  acts  of  one  are  the  acts  of  all.     The  evidence  that  force 
was  intended  is  considerable,  and  all  this  must,  be  interpreted  by  the  general 
.  j^haracter  of  the  offender,  his  menacing  speeches,  and  the  long  series  of  trans- 
/    gressions  which  preceded  this  conspiracy.     I  cannot  doubt  that  the  conspiracy 
'    wa3  to  obtain  possession  of  the  War  Department,  peaceably  if  possible,  forcibly 

Lif  necessary.  As  such  it  was  a  violation  of  law,  worthy  of  the  judgment  of  the 
.Senate.     This  disposes  of  the  fourth,  fifth,  sixth,  and  seventh  articles. 

The  eighth  article  charges  that  General  Thomas  was  appointed  to  get  the 
control  of  the  moneys  appropriated  for  the  military  service  and  the  Department 
of  War.  All  this  would  be  an  incident  to  the  control  of  the  War  Department. 
In  getting  the  control  of  the  latter  he  would  be  able  to  wield  the  former.  The 
evidence  applicable  to  the  one  is  also  applicable  to  the  other. 

The  ninth  article  opens  a  different  question.  This  charges  a  wicked  purpose 
to  corrupt  General  Emory  and  draw  him  from  his  military  duty.  Not  much 
passed  between  the  President  and  the  General ;  but  it  was  enough  to  show  that 
the  President  was  playing  the  part  of  I  a  go.  There  was  a  hypocritical  profes- 
sion of  regard  fbr  the  Constitution,  while  he  was  betraying  it.  Here  again  his 
past  character  explains  his  purpose,  so  as  not  to  leave  any  reasonable  doubt 
with  regard  to  it. 

Then  come  the  scandalous  speeches,  proved  as  set  forth  in  the  articles,  so  that 
even  the  senator  from  Virginia  [Mr.  Van  WinkleJ  must  admit  that  the  evidence 
and  the  pleading  concur.  Here  is  no  question  of  form.  To  my  mind  this  is 
one  of  the  strongest  articles.  On  this  alone,  without  anything  else,  I  should 
deem  it  my  duty»to  vote  for  expulsion  from  office.  A  young  lieutenant,  at  the 
bottom  of  the  ladder,  if  guilty  of  such  things,  would  be  "cashiered"  at  once.  A 
President,  at  the  top  of  the  ladder,  with  less  excuse  from  the  inexperience  of  early 
life,  and  with  greater  responsibility  from  the  elevation  he  had  reached,  should 
be  "cashiered"  also  ;  and  this  is  the  object.of  impeachment.  No  person  capa- 
ble of  such  speeches  should  be  allowed  to  govern  this  country.  It  is  absurd  to  toler- 
at^hjgjdea.  Besides  being  degraded,  the  country  cannot  be  safe  in  such  hands. 
The  speeches  are  a  revelation  of  himself,  not  materially  different  from  well-known 
incidents ;  but  they  serve  to  exhibit  him  in  his  true  character.  They  show 
him -to  be  unfit  for  the  official  trust  he  enjoys.  They  were  the  utterances  of  a 
drunken  man ;  and  yet  it  does  not  appear  that  he  was  drunk.  Now  it  is  accord- 
ing to  the  precedents  of  our  history  that  a  person  disqualified  by  drunkenness 
shall.be  removed  from  office.  This  was  the  case  of  Pickering  in  1804.  But  a 
sober  man,  whose  conduct  suggests  drunkenness,  is  as  bad  at  least  as  if  he  were 
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drunk.  Is  he  not  worse  ?  If  without  the  explanation  of  drunkenness  he  made 
'^— such  harangues,  it  seems  to  me  that  his  unfitness  for  office  becomes  more  evi- 
dent, inasmuch  as  his  deplorable  condition  is  natural  and  not  abnormal.  The 
drunken  man  has  lucid  intervals;  but  where  is  the  assurance  of  a  lucid  interval 
for  this  perpetual  offender  1     Derangement  is  with  him  the  normal  condition. 

It  is  astonishing  to  find  that  these  infamous  utterances,  where  ribaldry  vies 
with  blasphemy,  have  received  a  coat  of  varnish  from  the  senator  from  Maine, 
[Mr.  Fessenden,]  who  pleads  that  they  were  not  "official;"  nor  did  they  "vio- 
1  late  the  Constitution,  or  any  provision  of  the  common  or  statute  law,  either  in 
letter  or  spirit."  In  presence  of  such  apologies  for  revolting  indecencies,  it  is 
hard  to  preserve  a  proper  calmness.  Were  they  not  uttered!  This'is  enough. 
The  drunkenness  of  Andrew  Johnson,  when  he  took  his  oath  as  Vice-President, 
was  not  "official;"  but  who  will  say  that  it  was  not  an  impeachable  offence  ? 
And  who  will  say  that  these  expectorations  differ  in  vileness  from  that  drunken- 
)  ness  1  If  they  did  not  violate  the  Constitution  or  any  provision  of  the  common 
i— ofsfatute  law,  as  is  apologetically  alleged;  I  cannot  doubt  that  they  violated  the 
spirit  of  all  laws.  And  then  we  are  further  reminded  by  the  apologist  of  that 
"  freedom  of  speech  "  which  is  a  constitutional  right ;  and  thus,  in  the  name  of 
a  great  right,  we  are  to  give  a  license  to  utterances  that  shock  the  moral  sense, 
and  are  a  scandal  to  human  nature.  Spirit  of  John  Milton  !  who  pleaded  so 
grandly  for  this  great  liberty,  but  would  not  allow  it  to  be  confounded  with 
license,  speak  now  to  save  this  republic  from  the  shame  of  surrender  to  an  insuffer- 
able pretension ! 

The  eleventh  article  is  the  most  comprehensive  of  all.  In  some  respects  it  is  an 
omnium- gatherum.  Here  in  one  mass  is  what  is  contained  in  other  articles,  and 
something  else  beside.  Here  is  an  allegation  of  a  speech  by  the  President  in 
which  he  denied  that  Congress  was  a  Congress  ;  and  then,  in  pursuance  of  this 
denial,  it  is  alleged  that  he  attempted  to  prevent  the  execution  of  the  tenure-of- 
office  act ;  also  of  an  important  clause  in  the  army  appropriation  act ;  and  also 
of  the  reconstruction  act ;  and  then  the  evidence  followed,  sustaining  completely 
the  allegation.  The  speech  was  made  as  set  forth.  '  The  attempt  to  prevent  the 
execution  of  the  tenure-of-office  act,  who  can  question  ?  The  attempt  to  cor- 
rupt General  Emory  is  in  evidence.  The  whole  history  of  the  country  shows 
how  earnest  the  President  has  been  to  arrest  the  reconstruction  act,  and  gener- 
ally the  congressional  scheme  of  reconstruction.  The  removal  of  Mr.  Stanton 
was  in  order  to  be  relieved  of  an  impediment  to  his  purpose.  I  accept  this 
article  in  gross  and  in  detail.     It  has  been  proved  in  all  its  parts. 

CONCLUSION. 

In  the  judgment  which  I  now  deliver  I  cannot  hesitate.     To  my  vision  the  ) 
path  is  clear  as  day.     Never  in  history  was  there  a  great  case  more  free  from 
all  just  doubt.     If  Andrew.  Johnson  is  not  guilty,  then  never  was  a  political  j 
offender  guilty  before ;  and,  if  his  acquittal  is  taken  as  a  precedent,  never  can  a   \ 
political  offender  be  found  guilty  again.     The  proofs  are  mountainous.     There-    j 
fore,  you  ara  now  determining  whether  impeachment  shall  continue  a  beneficent 
remedy  in  the  Constitution,  or  be  blotted  out  forever,  and  the  'country  handed 
over  to  the  terrible  process  of  revolution  as  its  sole  protection.     If  the  milder 
process  cannot  be  made  effective  now,  when  will  it  ever  be  1     Under  what 
influences  ?     On  what  proofs  \     You  wait  for  something.     What  ?     Is  it  usur- 
pation ?     You  have  it  before  you,  open,  plain,  insolent.     Is  it  the  abuse  of  dele- 
gated power  ?     That,  too,  you  have  in  this  offender,  hardly  less  broad  than  the 
powers  he  has  exercised.     Is  it  the  violation  of  law  1     For  more  than  two  years 
he  has  set  your  laws  at  defiance;  and  when  Congress,  by  a  special  enactment, 
strove  to  constrain  him,  he  broke  forth  in  rebellion  against  this  constitutional 
authority.     Perhaps  you  ask  still  for  something  more.     Is  it  a  long  catalogue 
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of  crime,  where  violence  and  corruption  alternate,  while  loyal  men  are  sacrificed 
and  the  rebellion  is  lifted  to  its  feet  'I     That  also  is  here. 

The  apologists  are  prone  to  remind  the  Senate  that  they  are  acting  under  the 
obligation  of  an  oath.  So  are  the  rest  of  us,  even  if  we  do  not  ostentatiously 
declare  it.  By  this  oath,  which  is  the  same  for  all,  we  are  sworn  to  do  "  impar- 
tial justice."  It  is  justice,  and  this  justice  must  be  impartial.  There  must  be 
no  false  weights  and  no  exclusion  of  proper  weights.  Therefore,  I  cannot  allow 
the  jargon  of  lawyers  on  mere  questions  of  form  to  sway  this  judgment  against 
justice.  Nor  can  I  consent,  to  shut  out  from  view  that  long  list  of  transgressions 
explaining  and  coloring  the  final  act  of  defiance.  To  do  so  is  not  to  render  impar- 
tial justice,*  but  to  depart  from  this  golden  rule.  The  oath  we  have  taken  is 
poorly  kept  if  we  forget  the  Public  Safety  in  devices  for  the  criminal.  Above 
all  else,  now  and  forever,  is  that  justice  which  "  holds  the  scales  of  right  with 
even  hand."  In  this  sacred  name,  and  in  the  name  also  of  country,  that  great 
charity  embracing  so  many  other  charities,  I  now  make  this  final  protest  against 
all  questions  of  form  at  the  expense  of  the  Republic. 

Something  also  has  been  said  of  the  people,  now  watching  our  proceedings 
with  patriotic  solicitude,  and  it  has  been  proclaimed  that  they  are  wrong  to 
intrude  their  judgment.  I  do  not  think  so.  This  is  a  political  proceeding, 
which  the  people  at  this  moment  are  as  competent  to  decide  as  the  Senate. 
They  are  the  multitudinous  jury,  coming  from  no  small  vicinage,  but  from  the 
whole  country ;  for,  on  this  impeachment,  involving  the  Public  Safety,  the  vicin- 
age is  the  whole  country.  It  is  they  who  have*  sent  us  here,  as  their  represen- 
tatives, and  in  their  name  to  consult  for  the  common  weal.  In  nothing  can  we 
escape  their  judgment,  least  of  all  on  a  question  like  that  now  before  us.  It  is 
a  mistake  to  suppose  that  the  Senate  only  has  heard  the  evidence.  The  people 
;  have  heard  it  also,  day  by  day,  as  it  was  delivered,  and  have  carefully  consid- 
I  ered  the  case  on  its  merits,  properly  dismissing  all  apologetic  subtleties.  It  will 
\  be  for  them  to  review  what  has  been  done.  They  are  above  the  Senate,  and 
i  will  "  rejudge  its  justice."  Thus  it  has  been  in  other  cases.  The  popular  super- 
'  stition,  which  long  surrounded  the  Supreme  Court,  could  not  save  this  tribunal 
from  condemnation,  amounting  sometimes  to  execration,  when,  by  an  odious 
judgment,  it  undertook  to  uphold  slavery ;  and  down  to  this  day  Congress  has 
justly  refused  to  place  the  bust  of  the  Chief  Justice,  who  pronounced  this  judg- 
ment, in  the  hall  of  that  tribunal  where  he  presided  so  long.  His  predecessors 
are  all  there  in  marble ;  no  marble  of  Taney  is  there.  The  present  trial,  like 
that  in  the  Supreme  Court,  is  a  battle  with  slavery.  Acquittal  is  another  Dred 
Scott  decision,  and  another  chapter  in  the  Barbarism  of  Slavery.  How  can  sen- 
ators, who  are  discharging  a  political  function  only,  expect  that  the  voice  of  the 
people  will  be  more  tender  for  them  than  it  was  for  a  Chief  Justice  pronouncing 
judgment  from  the  bench  of  the  Supreme  Court,  in  the  exercise  of  judicial  power  ? 
His  fate  we  know.  Nor  learning,  nor  private  virtues,  nor  venerable  years,  could 
save  him  from  justice.  In  the  great  pillory  of  history  he  stands,  and  there  he 
must  stand  forever. 

The  people  cannot  witness  with  indifference  the  abandonment  of  the  great 
Secretary,  who  organized  their  armies  against  the  rebellion  and  then  organized 
victory.  Following  him  gratefully  through  the  trials  of  the  war,  they  found 
new  occasion  for  gratitude  when  he  stood  out  alone  against  that  wickedness 
which  was  lifted  to  power  on  the  pistol  of  an  assassin.  During  these  latter  days, 
while  tyrannical  prerogative  invaded  all,  he  has  kept  the  bridge.  When  at  a 
similar  crisis  of  English  history  Hampden  stood  out  against  the  power  of  the 
Crown,  it  is  recorded  by  the  contemporary  historian,  Clarendon,  that  "  he  became 
the  argument  of  all  tongues ;  every  man  inquiring  who  and  what  he  was,  that 
durst  at  his  own  charge  support  the  liberty  and  property  of  the  kingdom  and 
rescue  his  country  from  being  made  a  prey  to  the  Court."  Such  things  are  also 
said  with  equal  force  of  our  Secretary.     Nor  is  it  forgotten  that  the  Senate,  by 
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two  solemn  votes  of  more  than  two-thirds,  has  twice  instructed  him  to  stay  at 
the  War  Department,  the  President  to  the  contrary  notwithstanding.  The 
people  will  not  easily  understand  on  what  principle  of  Constitution,  law,  or 
morals,  the  Senate  can  twice  instruct  the  Secretary  to  stay,  and  then,  by  another 
vote,  deliberately  surrender  hira  a  prey  to  presidential  tyranny.  Talk  of  a 
somersault;  talk  of  self-stultification;  are  not  both  here?  God  save  me  from 
participation  in  this  disastrous  wrong,  and  may  He  temper  it  kindly  to  our 
afflicted  country. 

For  myself,  I  cannot  despair  of  the  Republic.  It  is  a  life-boat,  which  wini  and 
wave  cannot  sink ;  but  it  may  suffer  much  and  be  beaten  by  storms.  All  this 
I  clearly  see  before  us,  if  you  fail  to  displace  an  unfit  commander,  whose  power 
is  a  peril  and  a  shame. 

Alas !  for  all  the  evil  that  must  break  upon  the  country,  especially  in  the  suf- 
fering south,  as  it  goes  forth  that  this  bad  man  is  confirmed  in  the  prerogatives 
he  has  usurped. 

Alas !  for  that  peace  and  reconciliation,  the  longing  of  good  men,  now  post- 
poned. 

Alas !  for  that  security,  so  important  to  all,  as  the  only  foundation  on  which 
to  build,  politically  or  financially.  This,  too,  is  postponed.  How  can  people 
found  a  government  or  plant  or  buy,  unless  they  are  first  secure  % 

Alas !  for  the  Republic,  degraded  as  never  before,  while  the  Whiskey  Ring 
holds  its  orgy  of  corruption,  and  the  Ku-Klux-Klan  holds  its  orgy  of  blood ! 

Alas !  for  the  hearts  of  the  people,  bruised  to  unutterable  sadness,  as  they 
witness  a  cruel  tyranny  installed  once  more  ! 

Alas !  for  that  race  so  long  oppressed,  but  at  last  redeemed  from  bondage,  now 
plunged  back  into  another  hell  of  torment. 

Alas !  for  the  fresh  graves,  which  already  begin  to  yawn,  while  violence, 
armed  with  your  verdict,  goes  forth,  like  another  Fury,  and  murder  is  quickened 
anew. 

^Alas !  for  the  Unionists,  white  and  black  alike,  who  have  trusted  to  our  flag. 
You  now  offer  them  a  sacrifice  to  those  persecutors  whose  representative  is  before 
you  for  judgment.  They  are  the  last  in  my  thoughts,  as  I  pronounce  that  vote 
which  is  too  feeble  to  save  them  from  intolerable  wrong  and  outrage.  They  are 
fellow-citizens  of  a  common,  country,  brethren  of  a  common  humanity,  two  com- 
manding titles,  both  strong  against  the  deed.  I  send  them  at  this  terrible  mo- 
ment the  sympathy  and  fellowship  of  a  heart  that  suffers  with  them.  So  just  a 
cause  cannot  be  lost.  Meanwhile  may  they  find  in  themselves,  and  in  the  good- 
ness of  an  overruling  Providence,  that  rescue  and  protection  which  the  Senate 
refuses  to  give. 

APPENDIX  TO  MR.  SUMNER'S  OPINION. 

[In  the  course  of  this  trial  there  was  an  important  claim  of  power  by  the 
Chief  Justice,  as  presiding  officer  of  the  Senate,  on  which  at  the  tiirie  Mr.  Sum- 
ner expressed  his  opinion  to  the  Senate,  when  it  withdrew  for  consultation.  As 
this  claim  was  calculated  in  certain  contingencies  to  affect  the  course  of  proceed- 
ings, possibly  the  final  judgment,  and  as  it  may  hereafter  be  drawn  into  a  pre- 
cedent, Mr.  Sumner  has  been  unwilling  to  lose  this  opportunity  of  recording 
his  reasons  against  it.  Therefore,  to  his  Opinion  on  the  merits,  he  annexes  this 
further  Opinion  on  an  incidental  question  in  the  proceedings.] 

Opinion  of  Hon.  Charles  Ejumner,  of  Massachusetts,  on  the  question  Can  the 
Chief  Justice,  presiding  in  the  Senate,  rule  or  vote  ? 

In  determining  the  relations  of  the'  Chief  Justice  to  the  trial  of  the  President, 
we  must  look,  first,  to  the  Constitution ;  for  it  is  solely  by  virtue  of  the  Con- 
stitution that  this  eminent  magistrate  is  transported  from  his  own  natural  field 
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to  another,  where  he  is  for  the  time  an  exotic.  Of  course,  the  Chief  Justice  in 
his  own  court  is  at  home ;  but  it  is  equally  clear  that  when  he  comes  into  the 
Senate  he  is  a  stranger.  Though  justly  received  with  welcome  and  honor,  he 
cannot  expect  membership  or  anything  beyond  those  powers  which  are  derived 
directly  from  the  Constitution,  by  virtue  of  which  he  temporarily  occupies  the 
chair. 

Repairing  to  our  authoritative  tex't  we  find  the  only  applicable  words  to  be 
these : 

The 'Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside ;  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present. 

This  is  all.  The  Chief  Justice  shall  preside  but  this  is  subject  to  two  limit- 
ations specifically  declared.  First,  the  trial  is  to  be  by  the  Senate  solely,  and 
nobody  else ;  thus  carefully  excluding  the  presiding  officer  from  all  participa- 
tion, except  so  far  as  is  implied  in  the  power  to  preside;  and  secondly,  judg- 
ment of  conviction  can  be  only  by  a  vote  of  "two-thirds  of  the  members  pres- 
ent," thus  again  excluding  the  presiding  officer,  unless  it  is  assumed  that  he  is  a 
member  of  the  Senate. 

On  the  face  of  this  text  it  is  difficult  to  find  any  ambiguity.  Nobody  ques- 
tions that  the  Chief  Justice  must  preside.  Can  anybody  question  that  the  trial 
must  be  by  the  Senate  solely,  and  nobody  else  I  To  change  this  requirement 
is  to  fly  in  the  face  of  the  Constitution.  Can  anybody  question  that  the  judg- 
ment of  conviction  mast  be  by  the  votes  of  "  members  present,"  and  nobody 
else1?  Now,  since  the  Chief  Justice  is  not  a  "member"  of  the  Senate,  it  is 
plain  that  he  is  positively  excluded  from  any  vote  on  the  final  question.  It 
only  remains  that  he  should"' preside."  And  here  the  question  recurs  as  to  the 
meaning  of  this  familiar  term. 

The  person  who  presides  is  simply,  according  to  the  language  of  our  rules, 
''presiding  officer,"  and  this  designation  is  the  equivalent  or  synonym  of 
speaker,  and  also  of  prolocutor,  each  of  which .  signifies  somebody  who  speaks 
for  the  house.  It  is  not  implied  that  he  votes  with  the  house,  much  less  that 
he  decides  for  the  house,  but  only  that  he  is  the  voice  of  the  house — its  speaker. 
What  the  house  has  to  say  it  says  through  him ;  but,  except  as  the  organ  of 
the  house,  he  is  silent,  unless  he  be  also  a  member,  when  he  superadds  to  his 
powers  as  presiding  officer  the  powers  of  a  member  also.  From  this  brief  state- 
ment it  appears  at  once  how  limited  his  functions  must  be. 

Here  I  might  stop;  but,  since  this  question  has  assumed  an  unexpected 
importance,  I  am  induced  to  go  further.  It  will  be  easy  to  show  that  the 
language  of  the  Constitution,  if  seen  in  the  light  of  English  parliamentary  his- 
tory, must  have  an  interpretation  identical  with  its  natural  import.  t 

Nothing  is  clearer  than  this.  If  language  employed  in  the  Constitution  had 
already,  at  the  time  of  its  formation,  received,  a  definite  meaning,  it  must  be 
interpreted  accordingly.  Thus,  when  the  Constitution  secures  the  "  trial  by 
jury,"  it  secures  that  institution  as  defined  by  antecedent  English  law.  So, 
also,  when  it  declares  that  the  judicial  power  shall  extend  to  "all  cases  in  law 
and  equity"  arising  under  the  Constitution,  it  recognizes  the  distinction  between 
law  and  equity  peculiar  to  English  law.  Courts  of  common  law  and  courts  of 
equity  are  all  implied  in  this  language ;  and,  since  there  is  no  fdrther  definition 
of  their  powers,  we  must  ascertain  them  in  England.  Cushing,  in  determining 
the  rules  of  proceeding  in  our  American  legislatures,  says  : 

Such  was  the  practice  of  the  two  houses  of  the  British  Parliament  when  our  ancestors 
emigrated;  and  such  has  continued  to  be  and  now  is  the  practice  in  that.  body.  (Cushing, 
Lex  Parliamentaria,  sec.  30&.) 

This  resource  has  been  most  persuasively  presented  by  Mr.  Wirt,  in  his 
remarkable  argument  on  the  impeachment  of  Judge  £eck,  where  he  has  vindi- 
cated and  expounded  the  true  rule  of  interpretation. 
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According  to  this  eminent  authority,  what  he  calls  "  the  English  archetypes" 
were  the  models  for  the  framers  of  our  Constitution.  The  courts  were  fashioned 
after  these  "  archetypes."  They  were  instituted  according  to  "  English  originals, 
to  which  they  were  manifestly  referred  by  the  Constitution  itself."  (Trial  of 
Peck,  p.  499.)     Here  again  I  quote  the  words  of  Mr.  Wirt. 

All  this  is  precisely  applicable  to  that  part  of  the  Constitution  now  under 
consideration.  In  its  essential  features  it  was  borrowed  from  England.  There 
is  its  original,  its  model,  its  archetype.     Therefore,  to  England  we  go. 

Not  only  to  England  must  we  go,  but  also  to  parliamentary  law,  as  recognized 
in  England  at  the  adoption  of  our  Constitution.  The  powers  of  a  presiding 
officer,  where  not  specifically  declared,  must  be  found  in  parliamentary  law. 
The  very  term  preside  is  parliamentary.  It  belongs  to  the  technicalities  of  this 
branch  of  law  as  miich  as  indict  belongs  to  the  technicalities  of  the  common 
law.  In  determining  the  signification  of  this  term  it  will  be  of  little  avail  to 
show  some  local  usage,  or,  perhaps,  some  decision  of  a  court.  The  usage  or 
decision  of  a  Parliament  must  be  shown.  Against  this  all  vague  speculation  or 
divination  of  reason  is  futile.  I  will  not  encumber  this  discussion  by  superflu- 
ous authorities.  In  now  insisting  that  this  question  must  be  determined  by 
parliamentary  law,  I  content  myself  with  citing  the  often-cited  words  of  Lord 
Coke  in  his  Fourth  Institute  : 

And  as  every  court  of  justice  hath  laws  and  customs  for  its  direction,  some  by  the  common 
law,  some  by  the  civil  and  canon  laws  and  customs,  so  the  high  court  of  Parliament  suis 
propriis  legibus  et  consuetudinibus  subsistit ;  all  weighty  matters  in  any  Parliament,  moved 
concerning  the  peers  of  the  realm  or  lords  or  commons  in  Parliament  assembled,  ought  to  be 
determined,  adjudged,  and  discussed  by  the  court  of  Parliament,  and  not  by  the  civil  law,  nor 
yet  by  the  common  laws  of  this  realm,  used  in  more  inferioricourts.  (Coke,  4th  Institute, 
p.  15.) 

Here  is  the  true  rule.  It  is  to  "  the  course  of  Parliament"  that  we  must 
resort.  It  is  in  "  the  course  of  Parliament"  that  we  must  find  all  the  powers 
of  a  presiding  officer,  and  all  that  is  implied  in  the  authority  to  preside.  "  The 
Chief  Justice  shall  preside"  Such  is  the  Constitution.  Nothing  is  specified 
with  regard  to  his  powers.  Nothing  is  said.  What  was  intended  was  left  to 
inference  from  the  language  employed,  which  must  be  interpreted  according  to 
"  the  course  of  Parliament ;"  precisely  as  what  was  intended  by  trial  by  jury 
is  ascertained  from  the  "  common  law."  In  the  latter  case  we  go  to  the  "  com- 
mon law,"  in  the  former  case  we  go  to  the  "  course  of  Parliament."  You  may 
as  well  turn  away  from  the  common  law  in  the  one  as  from  the  "  course  of  Par- 
liament" in  the  other.  In  determining  the  "  course  of  Parliament"  we  may 
resort  to  the  summary  of  text-writers,  and,  better  still,  to  the  authentic  instances 
of  history. 

Something  has  been  said  in  this  discussion  with  regard  to  the  example  of 
Lord  Erskine,  who  presided  at  the  impeachment  of  Lord  Melville.  This  was 
in  1806,  during  the  short-lived  ministry  of  Fox,  when  Erskine  wa3  chancellor. 
It  is  by  a  misapprehension  that  this  instance  is  supposed  to  sustain  the  present 
assumption*  When  seen  in  its  true  light  it  will  be  found  to  be  in  harmony  with 
what  appears  to  be  the  general  rule.  Erskine  had  at  the  time  two  characters. 
He  was  lord  chancellor,  and  in  this  capacity  was  presiding  officer  of  the  House 
of  Lords,  without  the  right  to  rule  or  vote  or  even  to  speak.  Besides  being 
chancellor  he  was  also  a  member  of  the  House  of  Lords,  with  all  the  rights  of 
other  members.  It  will  be  seen,  as  we  advance  in  this  inquiry,  that,  again  and 
again,  it  has  been  practically  decided,  that,  whatever  may  be  the  powers  of  a 
presiding  officer,  who  is  actually  a  member  of  the  body,  a  presiding  officer  who 
is  not  a  member  cannot  rule  or  vote  or  even  speak.  In  making  this  statement 
now  I  anticipate  the  argument.  I  do  it  at  this  stage  only  to  put  aside  the  sug- 
gestion founded  on  the  instance  of  Lord  Chancellor  Erskine. 

I  begin  with  the  most  familiar  authority— I  mean  the  eminent  writer  and 
judge,  Sir  William  Blackstone.     In  his  Commentaries,  where  will  be  found,  in 
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elegant  form,  the  complete  body  of  English  law,  you  have  this  whole  matter 
stated  in  a  few  suggestive  words  : 

The  speaker  of  the  House  of  Lords,  if  a  lord  of  Parliament,  may  give  his  opinion  or  argue 
any  question  in  the  House. 

Of  course,  if  not  a  lord  of  Parliament,  he  could  not  give  his  opinion  or  argue 
any  question.  This  is  in  accordance  with  all  the  authorities  and  unbroken 
usage  ;  but  it  has  peculiar  value  at  this  moment,  because  it  is  the  text  of  Black- 
stone.  This  work  was  the  guide-book  of  our  fathers.  It  first  appeared  in 
1765-'69,  the  very  period  when  the  controversy  with  the  mother  country  was 
fervid ;  and  it  is  an  unquestionable  fact  of  history  that  it  was  read  in  the  colo- 
nies with  peculiar  interest.  Burke,  in  one  of  his  masterly  orations,  portraying 
the  character  of  our  fathers,  says  that  more  than  one-half  of  the  first  edition  of 
Blackstone's  Commentaries  was  bought  by  them.  Nothing  can  be  clearer  than 
that  they  knew  it  well. 

The  framers  of  the  Constitution  had  it  before  them  constantly.  It  was  their 
most  familiar  work.  It  was  to  them  as  Bowditch's  Navigator  is  to  the  mariner 
in  our  day.  They  looked  to  it  for  guidance  on  the  sea  they  were  traversing. 
When  they  undertook  to  provide  that  the  Chief  Justice,  who  was  not  a  member 
of  the  Senate,  should  preside  at  the  impeachment  of  the  President,  they  knew 
well  that  he  could  have  no  power  "  to  give  an  opinion  or  argue  any  question  in 
the  House ;"  for  Blackstone  had  instructed  them  explicitly  on  this  head.  They 
knew  that  he  was  simply  a  presiding  officer  according  to  the  immemorial  usage 
of  the  upper  House  in  England,  with  such  powers  as  belong  to  a  presiding  officer 
who  is  not  a  member  of  the  house,  and  none  other. 

The  powers  of  the  presiding  officer  of  the  House  of  Lords  are  illustrated  by 
authority  and  precedents,  all  in  harmony  with  the  statement  of  Blackstone. 
Ordinarily  the  keeper  of  the  great  seal  is  the  presiding  officer ;  but  he  can  do 
little  more  than  put  the  question,  unless  he  is  a  member  of  the  body.  Any  other 
person,  as  a  chief  justice,  may  be  delegated  by  royal  commission.  According 
to  the  rules  of  the  house,  even  if  he  is  a  peer,  he  cannot  speak  without  quitting 
the  woolsack,  which  is  the  chair,  and  going  "  to  his  own  place  as  a  peer."  The 
right  of  speech  belongs  to  him  as  a  member,  but  he  cannot  exercise  it  without 
leaving  his  place  as  presiding  officer!     To  this  extent  is  he  circumscribed. 

A  late  writer  on  parliamentary  law,  whose  work  is  a  satisfactory  guide,  thus 
8ententiously  sums  up  the  law  and  usage  : 

The  position  of  the  speaker  of  the  House  of  Lords  is  somewhat  anomalous,  for  though  he 
is  the  president  of  a  deliberative  assembly,  he  is  invested  with  no  more  authority  than  any 
other  member ;  and  if  not  himself  a  member,  his  office  is  limited  to  the  putting  of  questions 
and  other  formal  proceedings.     (May,  Parliamentary  Practice,  p.  220,  chap.  7.) 

This  statement  is  in  obvious  harmony  with  that  of  Blackstone,  so  that  there 
is  no  difference  between  the  writer  who  is  our  guide  to-day,. and  the  learned 
commentator  who  was  the  guide  of  our  fathers. 

Mr.  May  goes  still  further,  and  lets  us  know  that  it  is  only  as  a  member  of 
the  house  that  the  presiding  officer  can  address  it,  even  on  points  of  order. 

Upon  points  of  order  the  speaker,  if  a  peer,  may  address  the  house,  but  as  his  opinion  is 
liable  to  be  questioned,  like  that  of  any  other  peer,  he  does  not  often  exercise  the  right.     (P. 

Thus,  even  if  a  peer — even  if  a  member  of  the  upper  house — the  presiding 
officer  cannot  rule  a  point  of  order  nor  address  the  house  upon  it,  except  as  any 
other  member ;  and  what  he  says  is  open  to  question,  like  the  utterance  of  any 
other  member.     Such  is  the  conclusion  of  the  most  approved  English  authority. 

American  writers  on  parliamentary  law  concur  with  the  English.  Cushing, 
who  has  done  so  much  to  illustrate  this  whole  subject,  says  of  the  presiding 
officer  of  the  lords  that  "  he  is  invested  with  no  more  authority  for  the  preser- 
vation of  order  than  any  other  member,  and  if  not  a  member,  his  office  is  limited 
to  the  putting  of  questions  and  other  formal  proceedings ;  if  he  is  a  peer,  he 
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may  address  the  house  and  participate  in  the  debate  as  a  member."  He  then 
says  again,  "  if  a  peer  he  votes  with  the  other  members  ;  if  not,  he  does  not 
vote  at  all ;"  and  he  adds,  "  there  is  no  casting  vote  in  the  lords."  (§  288.) 
This  statement  was  made  long  after  the  adoption  of  the  national  Constitution, 
and  anterior  to  the  present  controversy. 

There  are  occasions  when  the  lords  have  a  presiding  officer,  called  a  lord  high 
steward.  This  is  on  the  trial  of  a  peer,  whether  upon  impeachment  or  indict- 
ment. Here  again  we  find  the  same  rule  stated  by  Edmund  Burke,  in  his 
masterly  report  to  the  House  of  Commons  on  the  impeachment  of  Warren  Has- 
tings.    These  are  his  words  : 

Every  peer  present  at  the  trial  and  every  temporal  peer  hath  a  right  to  be  present  in  every 
part  of  the  proceeding,  voteth  upon  every  question  of  law  and  fact ;  and  fhe  question  is  carried 
by  the  major  vote,  the  lord  high  steward  himself  voting  merely  as  a  peer  and  member  of  that 
court,  in  common  with  the  rest  of  the  peers,  and  in  no  other  right.  (Burke's  Works,  vol.  6,  p. 
5J2,  Bonn's  Edition.) 

In  another  place  the  report,  quoting  the  Commons'  journal,  says  : 

That  the  lord  high  steward  was  but  as  a  speaker  or  chairman  for  the  more  orderly  pro- 
ceeding at  the  trial.     (Ibid.,  p.  515.) 

In  our  day  there  have  been  instances  where  the  lord  chancellor  sat  as  presiding 
officer  without  being  a  peer.  Brougham  took  his  seat  on  the  22d  November, 
1830,  before  his  patent  as  a  peer  had  been  made  out,  and  during  this  interval  his 
energies  were  suppressed  while  he  was  simply  presiding  officer  and  nothing  else. 
The  same  was  the  case  with  that  eminent  lawyer,  Sir  Edward  Sugden,  who  sat 
as  presiding  officer  on  the  4th  of  March,  1852,  although  he  was  still  a  commoner  ; 
and  it  was  also  the  case  with  Sir  Frederick  Thesiger,  who  sat  as  presiding  officer 
on  the  1st  March,  1858,  although  he  was  still  a  commoner.  These  instances  attest 
practically  the  prevalence  of  the  early  rule  down  to  our  day:  Even  Brougham, 
who  never  shrank  from  speech  or  from  the  exercise  of  power,  was  constrained 
to  bend  to  its  exigency.  He  sat  as  lord  chancellor,  and  in  that  character  put 
the  question ;  but  this  was  all  until  he  became  a  member  of  the  house.  Lord 
Campbell  expressly  records  that,  while  his  name  appears  in  the  entry  of  those 
present  on  the  22d  November,  1830,  as  Henricus  Brougham,  Cancellarius,  "he 
had  no  right  to  debate  and  vote  till  the  following  day,"  when  the  entry  of  his 
name  and  office  appears  as  Dominus  Brougham  et  Vaux,  Cancellarius. 

I  pass  from  these  examples  of  recent  history  and  go  back  to  the  rule  as  known 
to  our  fathers  at  the  adoption  of  the  Constitution^  On  this  head  the  evidence 
is  complete.  It  will  be  found  in  the  State  Trials  of  England,  in  parliamentary 
history,  and  in  the  books  of  law,  but  it  is  nowhere  better  exhibited  than  in  the 
Lives  of  the  Chancellors,  by  Lord  Campbell,  himself  a  member  of  the  House 
of  Lords  and  a  chancellor,'  familliar  with  it  historically  and  practically.  He 
has  stated  the  original  rule,  and  in  his  work,  which  is  as  interesting  as  volumi- 
nous, has  furnished  constantly  recurring  illustrations  of  it.  In  the  introduc- 
tion to  his  Lives,  where  he  describes  the  office  of  chancellor,  Lord  Campbell 
enunciates  the  rule,  which  I  give  in  his  own  words  : 

Whether  peer  or  commoner,  the  Chancellor  is  not,  like  the  Speaker  of  the  Commons, 
moderator  of  the  proceedings  of  the  house  in  which  he  seems  to  preside.  He  is  not  addressed 
in  debate  ;  he  does  not  name  the  peer  who  is  to  be.  heard.  He  is  not  appealed  to  as  an 
authority  on  points  of  order,  and  he  may  cheer  the  sentiments  expressed  by  his  colleagues  in 
the  ministry.    (Campbell's  Lives  of  Chancellors,  vol.  1,  p.  17.) 

The  existing  rules  of  the  Senate  have  added  to  these  powers  ;  but  such  is  the 
rule  with  regard  to  the  presiding  officer  of  the  House  of  Lords*  even  when  a  peer . 
He  is  not  appealed  to  on  points  of  order.  If  a  commoner,  his  power  is  still 
less. 

If  he  be  a  commoner,  notwithstanding  a  resolution  of  the  House  that*  he  is  to  be  proceeded 
against  for  any  misconduct  as  if  he  were  a  peer,  he  has  neither  vote  nor  deliberative  voice,  and 
he  can  only  put  the  question,  and  communicate  the  resolutions  of  the  House  according  to  the 
directions  he  receives.  (Ibid.) 
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In  the  early  period  of  English  history  the  chancellors  were  often  ecclesiastics, 
though  generally  commoners.  Fortescue,  Wolsey,  and  More  were  never  peers. 
This  also  was  the  case  with  Sir  Nicholas  Bacon,  the  father  of  Lord  Bacon,  who 
held  the  seals  under  Queen  Elizabeth  for  twenty  years,  and  was  the  colleague  in 
the  cabinet  of  Burleigh.  Lord  Campbell  thus  remarks  on  his  position  as  pre- 
siding officer  of  the  House  of  Lords  : 

Not  being  a  peer,  he  could  not  take  a  share  in  the  Lords  debates,  but  presiding  as  Speaker  on 
the  woolsack  he  exercised  a  considerable  influence  over  their  deliberations.  (Ibid.,  vol.  2,  p. 
104.) 

Then  again  we  are  told  : 

Being  a  commoner,  he  could  neither  act  as  Lord  Steward  nor  sit  upon  the  trial  of  the 
Duke  of  Norfolk,  who  was  the  first  who  suffered  for  favoring  Mary's  cause.  (Ibid.,  p.  105.) 

Thus  early  do  we  find  an  illustration  of  this  rule,  which  constantly  reappears 
as  we  travel  down  the  annals  of  Parliament. 

The  successor  of  Sir  Nicholas  Bacon  was  Lord  Chancellor  Bromley;  and  here 
we  find  a  record  interesting  to  us  at  this  moment.  After  presiding  at  the  trial 
of  Mary,  Queen  of  Scots,  the  lord  chancellor  became  ill  and  took  to  his  bed. 
Under  the  circumstances  Sir  Edmund  Anderson,  chief  justice  of  the  common 
pleas,  was  authorized  by  the  Queen  to  act  as  a  substitute  for  the  chancellor,  and 
thus  the  chief  justice  became  the  presiding  officer  of  the  House  of  Lords  to. the 
close  of  the  session  without  being  a  peer. 

Then  came  Sir  Christopher  Hatton,  the  favorite  of  Queen  Elizabeth,  and  so 
famous  as  the  dancing  chancellor,  who  presided  in  the  House  of  Lords  by  vir- 
tue of  his  office,  but  never  as  a  peer.  He  was  followed  by  the  exemplary 
Ellesmere,  who  was  for  many  years  chancellor  without  being  a  peer,  but  finished 
his  career  by  adding  to  his  title  as  presiding  officer  the  functions  of  a  member. 
The  greatest  of  all  in  the  list  now  followed.  After  much  effort  and  solicitation 
Bacon  becomes  chancellor  with  a  peerage ;  but  it  is  recorded  in  the  Lords' 
journals  that  when  he  spoke  he  removed  "  from  the  woolsack  to  his  seat  as  a 
peer,"  thus  attesting  that  he  had  no  voice  as  presiding  officer.  At  last,  when 
the  corruptions  of  this  remarkable  character  began  to  overshadow  the  land,  the 
chief  justice  of  the  King's  Bench,  Sir  James  Ley,  was  designated  by  the  King 
to  act  as  Speaker  of  the  House  of  Lords.  Soon  afterward  Bacon  fell.  Mean- 
while it  is  said  that  the  chief  justice  had  very* creditably  performed  "the duties 
of  Speaker  of  the  House  of  Lords."  (Campbell's  Lives  of  Chancellors,  vol.  2, 
p.  443.)  In  other  words,  according  to  the  language  of  our  Constitution,  he  had 
presided  well. 

Then  came  Coventry  and  Finch  as  lord  keepers.  As  the  latter  absconded 
to  avoid  impeachment  by  the  House  of  Commons  Littleton,  chief  justice  of  the 
common  pleas,  "  was  placed  on  the  woolsack  as  Speaker."  At  a  later  time  he 
received  the  great  seal  as  lord  keeper.  This  promotion  was  followed  by  a 
peerage,  at  the  prompting  of  no  less  a  person  than  the  Earl  of  Strafford,  "  who 
thought  he  might  be  more  useful  if  permitted  to  take  part  in  the  proceedings  of 
the  House  as  a  peer  than  if  he  could  only  put  the  question  as  Speaker."  (Ibid., 
vol.  2,  p.  585.)  Clarendon  in  his  history  says  that,  as  a  peer,  he  could  have 
done  Strafford  "  notable  service."  (History  of  the  Rebellion,  book  3,  p.  104.) 
But  the  timid  peer  did  not  render  the  expected  service. 

Then  came  the  period  of  civil  war,  when  one  great  seal  was  with  the  King 
and  another  was  with  Parliament.  Meanwhile  the  Earl  of  Manchester  was 
appointed  Speaker  of  the  upper  house,  and  as  such  took  his  place  on  the  wool- 
sack. As  a  peer  he  had  all  the  privileges  of  a  member  of  the  house  over  which 
he  presided.  Charles  II,  during  his  exile,  had  appointed  Hyde,  afterward  Earl 
of  Clarendon,  as  chancellor ;  but  the  monarch  was  for  the  time  without  a  court 
and  without  a  Parliament.  On  the  restoration  in  1660  the  chancellor  at  once 
entered  upon  all  his  duties,  judicial  and  parliamentary  ;  and  it  is  recorded  that, 
"  though  still  a  commoner,  he  took  his  place  on  the  woolsack  as  Speaker  by  pre- 
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scription."  (Campbell's  Lives,  vol.  3,  p.  187.)  A  year  later  the  commoner 
was  raised  to  the  peerage,  thus  becoming  more  than  presiding  officer.  During 
illness  from  the  gout  the  place  of  the  chancellor  as  presiding  officer  was  some- 
times supplied  by  Sir  Orlando  Bridgman,  chief  justice  of  the  common  fleas, 
who,  on  these  occasions,  was  presiding  officer,  and  nothing  more.  Lord  Camp- 
bell says  "  he  frequently  sat  as  Speaker  in  the  House  of  Lords  " — (Ibid.,  279) — 
which  means  that  he  presided. 

On  the  disgrace  of  Lord  Clarendon,  the  disposal  of  the  great  seal  was  the 
occasion  of  perplexity.  The  historian  informs  us  that  "  after  many  doubts  and 
conflicting  plans  among  the  King's  male  and  female  advisers  it  was  put  into  the 
hands  of  a  grave  common-law  judge,"  (ibid.,  p.  272,)  being  none  other  than  the 
chief  justice  of  the  common  pleas,  who  had  already  presided  in  the  absence  of 
Lord  Clarendon  ;  but  he  was  never  raised  to  the  peerage.  Here  we  have  another 
explanation  of  the  precise  relation  of  such  an  official  to  the  House.  Lord  Camp- 
bell expressly  remarks  that  "  never  being  created  a  peer,  his  only  duty  in  the 
House  of  Lords  teas  to  put  the  question,  and  to  address  the  two  houses  in  explana- 
tion of  the  royal  will  on  the  assembling  of  Parliament."  (Ibid.,  p.  281.)  Here 
is  the  same  recurring  definition  of  the  term  preside. 

For  some  time  afterward  there  seems  to  have  been  little  embarrassment, 
Nottingham,  who  did  so  much  for  equity ;  Shaftsbury,  who  did  so  little ;  Guil- 
ford, so  famous  through  contemporary  biography,  and  Jeffries,  so  justly  imfa- 
mous — successively  heads  of  the  law — were  all  peers.  But  at  the  revolution  of 
1688  there  was  an  interregnum,  which  brought  into  relief  the  relations  between 
the  upper  house  and  its  presiding  officer.  Jeffries,  on  his  flight,  dropped  the 
great  seal  in  the  Thames.  King  James  had  gone.  There  was,  therefore,  no 
presiding  officer  for  the  Lords.  In  order  to  supply  this  want,  the  Lords,  at  the 
meeting  of  the  Convention  Parliament,  chose  one  of  their  own  number,  the 
Marquis  of  Halifax,  as  their  Speaker,  and,  in  the  exercise  of  the  power  inherent 
in  them,  they  continued  to  re-elect  him  day  by  day.  During  this  period  he  was 
strictly  President  pro  tempore.  At  last,  Sir  Robert  Atkyns,  chief  baron  of  the 
exchequer,  a  commoner,  took  his  seat  upon  the  woolsack  as  Speaker,  appointed 
by  the  Crown.  Here,  again,  we  learn  that  "serious  inconvenience  was 
experienced  from  the  occupier  of  the  woolsack  not  being  a  member  of  the  House" 
(Ibid.,  vol.  4,  p.  53  )  At  last,  in  1693,  the  great  seal  was  handed  to  Sir  John 
Somers,  lord  keeper ;  and  here  we  have  another  authentic  illustration  of  the 
rule.  Although  the  official  head  of  the  English  law,  and  already  exalted  for 
his  ability  and  varied  knowledge,  this  great  man,  one  of  the  saviors  of  constitu- 
tional liberty  in  England,  was  for  some  time  merely  presiding  officer.  The  his- 
torian records  that  "  while  he  remained  a  commoner  he  presided ^on  the  woolsack 
only  as  Speaker,"  (ibid.,  p.  118;)  that  he  "  had. only  to  put  the  question,  and 
took  no  part  in  debate."  (Ibid.,  p.  122.)  This  is  the  more  worthy  of  notice 
because  Somers  was  recognized  as  a  consummate  orator.  At  last,  according  to 
the  historian,  "  there  was  a  strong  desire  that  he  should  take  part  in  the  debates;" 
and  the  King,  to  enable  him  to  do  this,  pressed  his  acceptance  of  a  peerage,  which, 
after  some  further  delay,  he  did,  and  he  was  afterward  known  as  Lord  Somers. 
(Ibid.,  p.  125.) 

In  the  vicissitudes  of  public  life  this  great  character  was  dismissed  from  office, 
and  a  successor  was  found  in  an  inferior  person,  Sir  Matthew  Wright,  who  was 
created  hrd  keeper  without  a  peerage.  For  the  five  years  of  his  official  life  it 
is  recorded  that  he  occupied  the  woolsack,  "  merely  putting  the  question,  and 
having  no  influence  over  the  proceedings.'"     (Ibid.,  p.  245.)     Thus  he  presided. 

Then  came  the  polished  Cowper,  at  first  without  a  peerage,  but  after  a  shore 
time  created  a  member  of  the  House.  Here  again  'the  historian  records  that 
while  he  remained  a  commoner  "he  took  his  place  on  the  woolsack  as  Speaker, 
without  a  right  to  debate  or  vote."  It  appears  that  "not  being  permitted  to  share 
in  the  debates  of  the*  Ho  use  of  Lords,  he  amused  himself  by  taking  notes  of  the 
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speeches  on  the  opposite  sides."    (Ibid.,  pp.  304,  305.)    Afterward,  even  when" 
a  peer,  and  as  chancellor,  presiding  at  the  impeachment  of  Sacheverell,  Lord 
Cowper  did  not  interfere  further  than  by  saying,  "  Gentlemen  of  the  House  of 
Commons,"  or  "Gentlemen,  you  that  are  counsel  for  the  prisoner  may  proceed." 
(Ibid.,  p.  318.) 

Harcourt  followed  Cowper  as  keeper  of  the  great  seal,  but  he  was  not  imme- 
diately raised  to  the  peerage.  It  is  recorded  that  during  one  year  he  had  "  only 
to  sit  as  Speaker."  (Ibid.,  p.  456.)  That  is,  he  had  only  to  preside.  After- 
wards, as  a  peer,  lie  became  a  member  of  the  body.  He  was  succeeded  as  chan- 
cellor by  the  Earl  of  Macclesfield,  with  all  the  rights  of  membership. 

Lord  Macclesfield,  being  impeached  of  high  crimes  and  misdemeanors  as  chan- 
cellor, Sir  Peter  King,  at  the  time  chief  justice  of  the  common  pleas,  was  made 
jxresiding  officer  of  the  upper  house,  with  only  the  limited  powers  belonging  to 
a  presiding  officer,  who  is  not  a  member  of  the  body.  Here  the  record  is  com- 
plete. Turn  to  the  trial  and  you  will  see  it  all.  It  was  he  who  gave  directions 
to  the  managers,  and  also  to  the  counsel ;  who  put  the  question,  and  afterward 
pronounced  the  sentence ;  but  he  acted  always  as  presiding  officer,  and  nothing 
else.  I  do  not  perceive  that  he  made  any  rulings  during  the  progress  of  the  trial. 
He  was  chief  justice  of  the  common  pleas,  acting  as  president  pro  tempore. 
The  report  describing  the  opening  of  the  proceedings  says  that  the  articles  of 
impeachment,  with  the  answer  and  replication,  were  read  "  by  direction  of  Lord 
Chief  Justice  King,  speaker  of  the  House  of  Lords."  (Howell,  State  Trials,  vol. 
16?  p.  768.)     This  instance  furnishes  another  definition  of  the  term  preside. 

All  this  is  compendiously  described  by  Lord  Campbell,  as  follows  : 

Sir  Peter,  not  being  a  peer,  of  course  had  no  deliberative  voice,  but,  during  the  trial,  as  the 
organ  of  the  house  of  peers,  he  regulated  the  procedure  without  any  special  vote,  intima- 
ting to  the  managers  and  to  the  counsel  for  the  defendant  when  they  were  to  speak  and  to 
adduce  their  evidence.  After  the  verdict  of  guilty,  he  ordered  the  Black  Rod,  to  produce  his 
prisoner  at  the  bar ;  and  the  speaker  of  the  House  of  Commons  having  demanded  judgment, 
he,  in  good  taste,  abstaining  from  making  any  comment,  dryly,  but  solemnly  and  impres- 
sively pronounced  the  sentence  which  the  house  had  agreed  upon.  (Campbell's  Lives,  vol. 
4,  p.  609.) 

This  proceeding  was  in  1725.  At  this  time,  Benjamin  Franklin,  the  printer- 
boy,  was  actually  in  London.  It  is  difficult  to  imagine  that  this  precocious 
character,  whose  observation  in  public  affairs  was  as  remarkable  as  in  philosophy, 
should  have  passed  18  months  in  London  at  this  very  period  without  noting 
this  remarkable  trial  and  the  manner  in  which  it  was  conducted.  Thus,  early 
in  life  he  saw  that  a  chief  justice  might  preside  at  an  impeachment  without  being 
a  member  of  the  House  of  Lords  or  exercising  any  of  the  powers  which  belong 
to  membership.  9 

Besides  his  eminence  as  a  chief  justice,  King  was  the  nephew  of  the  great 
thinker  who  has  exercised  such  influence  on  English  and  American  opinion, 
John  Locke.  .  Shortly  after  presiding  at  the  impeachment  as  chief  justice  he 
became  chancellor,  with  a  peerage. 

He  was  followed  in  his  high  post  by  Talbot  and  Hardwicke,  each  with  a 
peerage.  Jumping  the  long  period  of  their  successful  administrations,  when 
the  presiding  officer  was  also  a  member  of  the  upper  house,  I  come  to  another 
instance  where  the  position  of  the  presiding  officer  became  peculiarly  apparent ; 
and  this,  too,  occurred  when  Benjamin  Franklin  was  on  his  protracted  visit  to 
London  as  agent  for  the  colonies.  I  refer  to  Sir  Robert  Henley,  who  became 
lord  keeper  in  1757,  without  a  peerage.  The  King,  George  II,  did  not  like 
him,  and  therefore,  while  placing  him  at  the  head  of  the  law,  declined  to  make 
him  a  member  of  the  house  over  which  he  was  to  preside.  At  last,  in  1760, 
the  necessities  of  the  public  service  constrained  his  elevation  to  the  peerage, 
and  soon  afterward  George  III,  who  succeeded  to  the  throne  without  the  ani- 
mosities of  his  grandfather,  created  him  chancellor  and  Earl  of  Northington. 

F#r  four  years  Henley,  while  still  a  commoner,  was  presiding  officer  of  the 
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House  of  Lords.  During  this  considerable  period  he  was  without  a  voice  or  vote. 
The  historian  remarks  that  "if  there  had  been  any  debates  he  was  precluded 
from  taking  part  in  them."  (Campbell's  Lives,  vol.  4,  p.  188.)  And  then,  again, 
in  another  place,  he  pictures  the  defenceless  condition  of  the  unhappy  magistrate 
with  regard  to  his  own  decisions  in  the  court  below,  when  heard  on  appeal,  as 
follows  : 

Lord  Keeper  Henley,  till  raised  to  the  peerage,  used  to  complain  bitterly  of  being  obliged 
to  put  the  question  for  the  reversal  of  his  own  decrees,  without  being  permitted  to  say  a 
word  in  support  of  them.     (Ibid.,  vol.  1,  p.  17,  note.) 

Lord  Eldon,  in  his  Anecdote  Book,  furnishes  another  statement  of  this  case, 
as  follows : 

When  Sir  Robert  Henley  presided  in  the  House  of  Lords  as  loixlkeeper,  he  could  not  enter 
into  debate  as  a  chancellor  being  a  peer,  does ;  and,  therefore,  when  there  was  an  appeal 
from  his  judgment  in  the  court  of  chancery,  and  the  law  lords  then  in  the  house  moved  to 
reverse  his  judgments,  he  could  not  state  the  grounds  of  his  opinions  and  support  his  decisions. 
(Twiss's  Life  of  Eldon,  vol.  1,  p.  319.) 

And  thus  for  four  years  this  commoner  presided  over  the  House  of  Lords. 

A  few  months  before  Henley  first  took  his  place  as  presiding  officer,  Franklin 
arrived  in  London  for  the  second  time,  and  continued  there,  a  busy  observer, 
until  after  the  judge  was  created  a  peer.  Even  if  he  had  been  ignorant  of 
parliamentary  usage,  or  had  forgotten  what  passed  at  the  trial  of  Lord  Maccles- 
field, he  could  not  have  failed  to  note  that  the  House  of  Lords  had  for  its  pre- 
siding officer  an  eminent  judge,  who,  not  being  a  member,  could  take  no  part  in 
its  proceedings  beyond  putting  the  question. 

Afterward,  in  1790,  there  was  a  different  arrangement.  Owing  to  a  difficulty 
in  finding  a  proper  person  as  chancellor,  the  great  seal  was  put  in  commission, 
and  Lord  Mansfield,  chief  justice  of  England,  was  persuaded  to  act  as  presid- 
ing officer  of  the  upper  house.  Curiously  enough,  Franklin  was  again  in 
England,  on  his  third  visit,  and  remained  through  the  service  of  Lord  Mansfield 
in  this  capacity.  Thus  this  illustrous  American,  afterward  a  member  of  the 
convention  that  framed  the  National  Constitution,  had,  at  two  different  times, 
seen  the  House  of  Lords  with  a  presiding  officer  who,  not  being  a  member  of 
the  body,  could  only  put  the  question,  and  then  again  with  another  presiding 
officer,  who,  being  a  member  of  the  body,  could  vote  and  speak,  as  well  as  put 
the  question. 

But  Franklin  was  not  the  only  member  of  the  national  convention  to  whom 
these  precedents  were  known.  One  or  more  had  been  educated  at  the  Temple 
in  London.  Others  were  accomplished  lawyers,  familiar  with  the  courts  of  the 
mother  country.  I  have  already  mentioned  that  Blackstone's  Commentaries, 
where  the  general  rule  is  clearly  stated,  was  as  well  known  in,the  colonies  as 
in  the  mother  country.  Besides,  our  fathers  were  not  ignorant  of  the  history 
of  England,  which,  uown  to  the  Declaration  of  Independence,  had  been  their 
history.  The  English  law  was  also  theirs.  Not  a  case  in  its  books  which 
did  not  belong  to  them  as  well  as  to  the  frequenters  of  Westminster  Hall. 
The  State  Trials,  involving  principles  of  constitutional  law,  and  embodying 
these  very  precedents,  were  all  known.  Hargrave's  collation,  in  several  folios, 
had  already  passed  through  at  least  four  editions  some  time  before  the  adoption 
of  our  National  Constitution-  I  cannot  err  in  supposing  that  all  these  were 
authoritative  guides  in  our  country  at  that  time,  and  that  the  National  Consti- 
tution was  fashioned  in  all  the  various  lights,  historical  and  judicial,  which  they 
furnished. 

The  conclusion  is  irresistible,  that  when  our  fathers  provided  that  on  the 
trial  of  the  President  of  the  United  States  "the  Chief  Justice  shall  preside," 
they  used  the  term  "  preside  "  in  the  sense  it  had  already  acquired  in  parlia- 
mentary law,  and  did  not  intend  to  attach  to  it  any  different  signification ;  that 
they  knew  perfectly  well  the  parliamentary  distinction  between  a  presiding  offi- 
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cer  a  member  of  the  house  and  a  presiding  officer  not  a  member ;  that  in  consti- 
tuting the  Chief  Justic  presiding  officer  for  a  special  temporary  purpose  they 
had  in  view  similar  instances  in  the  mother  country,  when  the  lord  keeper, 
chief  justice,  or  other  judicial  personage  had  been  appointed  to  "preside  "  over 
the  House  of  Lords,  of  which  he  was  not  a  member,  as  our  Chief  Justice  is 
appointed  to  preside  over  the  Senate,  of  which  he  is  not  a  member  j  that  they 
found  in  this  constantly  recurring  example  an  apt  precedent  for  their  guidance ; 
that  they  followed  this  precedent  to  all  intents  and  purposes,  using,  with  regard 
to  the  Chief  Justice,  the  received  parliamentary  language,  that  he  shall  "  pre- 
side," and  nothing  more ;  that,  according  to  this  precedent,  they  never  intended 
to  impart  to  the  Chief  Justice,  president  pro  tempore  of  the  Senate,  any  other 
powers  than  those  of  a  presiding  officer,  not  a  member  of  the  body ;  and  that 
these  powers,  as  exemplified  in  an  unbroken  series  of  instances  extending  over 
centuries,  under  different  kings  and  through  various  administrations,  were  simply 
to  put  the  question  and  to  direct  generally  the  conduct  of  business,  without 
undertaking  in  any  way,  by  voice  or  vote,  to  determine,  any  question  preliminary, 
interlocutory,  or  final. 

In  stating  this  conclusion  I  present  simply  the  result  of  the  authorities.  It 
is  not  I  who  speak ;  it  is  the  authorities.  My  own  judgment  may  be  imperfect ; 
but  here  is  a  mass  of  testimony,  concurring  and  cumulative,  without  a  single 
exception,  which  cannot  err. 

Plainly  and  unmistakably  the  provision  in  our  Constitution  authorizing  the 
Chief  Justice  to  preside  in  the  Senate,  of  which  he  is  not  a  member,  was  modelled 
on  the  English  original.  This  English  original  was,  according  to  the  language 
of  Mr.  Wirt,  the  "archetype"  which  our  fathers  followed.  As  such  it  was 
embodied  in  our  Constitution  as  much  as  if  the  Constitution  in  its  text  expressly 
provided  that  the  Chief  Justice,  when  presiding  in  the  Senate,  had  all  the-powers 
accorded  by  parliamentary  usage  to  such  a  functionary  when  presiding  in  the 
upper  house  of  Parliament,  without  being  a  member  thereof.  In  saying  that 
he  shall  "preside"  the  Constitution  confers  on  the  Chief  Justice  no  powers  of 
membership  in  the  Senate,  and  by  the  well-defined  term  employed,  limits  him  to 
those  precise  functions  sanctioned  at  the  time  by  immemorial  Usage. 

Thus  far  I  have  considered  this  provision  in  the  light  of  authorities  already 
known  and  recognized  at  the  adoption  of  the  national  Constitution.  This  is 
enough ;  for  it  is  by  these  authorities  that  its  meaning  must  be  determined.  You 
cannot  reject  these  without  setting  at  defiance  a  fixed  rule  of  interpretation,  and 
resorting  instead  to  vague  inference  or  mere  imagination,  quickened,  perhaps,  by 
your  desires.  Mere  imagination  and  vague  inference — quickened,  perhaps,  by 
your  desires — are  out  of  place  when  parliamentary  law  is  beyond  all  question. 

Pardon  me  if  I  protract  this  argument  by  an  additional  illustration  derived 
from  our  own  congressional  history.  This  will  be  found  under  the  parallel 
provision  of  the  Constitution  relating  to  the  Vice-President,  which,  after  much 
debate  in  another  generation,  received  an  authoritative  interpretation.  It  is  as 
follows :  "  The  Vice-President  of  the  United  States  shall  be  President  of  the 
Senate,h\xt  shall  have  no  vote  unless  they  be  equally  divided/'  In  other  words, 
the  Vice-President,  like  the  Chief  Justice,  shall  preside  in  the  Senate,  but,  unlike 
the  Chief  Justice,  with  a  casting  vote.  His  general  powers  are  all  implied  in 
the  provision  that  he  shall  preside. 

No  question  has  occurred  with  regard  to  the  vote  of  the  Vice-President,  for 
this  is  expressly  regulated  by  the  Constitution.  But  the  other  powers  of  the 
Vice-President,  when  presiding  in  the  Senate,  are  left  to  parliamentary  law  and 
express  rules  of  the  body.  Some  of  the  latter  were  settled  at  an  early  day.  On 
looking  at  the  rules  of  the  Senate  adopted  at  the  beginning  it  will  be  found  that, 
independent  of  his  casting  vote,  nothing  was  originally  recognized  as  belonging 
to  a  presiding  Vice-President  beyond  his  power  to  occupy  the  chair.  All  else 
was  determined  by  the  rules.    For  instance,  senators,  when  speaking,  are  to 
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address  the  Chair.  This  rule,  which  seems  to  us  so  superfluous,  was  adopted  16th< 
April,  1789,  early  in  the  session  of  the  first  Congress,  in  order  to  change  the 
existing  parliamentary  law,  under  which  a  member  of  the  upper  house  of  Parlia- 
ment habitually  addresses  his  associates,  and  never  the  Chair.  Down  to  this 
day,  in  England,  a  peer,  rising  to  speak,  says,  "  My  Lords,"  and  never  "  My 
Lord  Chancellor,"  although  the  latter  presides.  Another  rule,  adopted  at  the 
same  date,  has  a  similar  origin.  By  parliamentary  law,  in  the  upper  house  of 
Parliament,  when  two  members  rise  at  the  same  time,  the  House,  by  their  cry, 
indicate  who  shall  speak.  This  was  set  aside  by  a  positive  rule  of  the  Senate 
that  in  such  a  case  "  the  president  shall  name  the  person  to  speak."  The  parlia- 
mentary law,  that  the  presiding  officer,  whether  a  member  or  not  a  member, 
shall  put  the  question,  was  re-enforced  by  an  express  rule  that  "all  questions 
shall  be  put  by  the  president  of  the  Senate." 

Although  the  rules  originally  provided  that  when  a  member  is  called  to  order 
"  the  president  shall  determine  whether  he  is  in  order  or  not,"  they  failed  to 
declare  by  whom  the  call  to  order  should  be  made.  There  was  nothing  conferring 
this  power  upon  the  presiding  officer,  while,  by  parliamentary  law  in  the  upper 
house  of  Parliament,  no  presiding  officer,  as  suck,  could  call  to  order,  whatever 
he  might  do  as  a  member.  The  powers  of  the  presiding  officer  in  the  Senate  were 
left  in  this  uncertainty ;  but  the  small  numbers  of  senators  and  the  prevailing 
courtesy  prevented  trouble.  At  last,  in  the  lapse  of  time,  the  numbers  increased 
and  the  debates  assumed  a  more  animated  character.  Meanwhile,  in  1825,  Mr. 
Calhoun  became  Vice-President.  This  ingenious  person,  severely  logical,  aud 
at  the  same  time  enjoying  the  confidence  of  the  country  to  a  rare  degree,  insisted 
that,  as  a  presiding  officer,  he  had  no  power  but  to  carry  into  effect  the  rules 
adopted  by  the  body,  and  that,  therefore,  in  the  absence  of  any  rule  on  the 
subject,  he  was  not  empowered  to  call  a  senator  to  order  for  words  spoken  in 
debate.     His  conclusion  was  given  as  follows  : 

The  chair  had  no  power  beyond  the  rules  of  the  Senate.  It  would  stand  in  the  light  of  a 
usurper  were  it  to  attempt  to  exercise  such  a  poicer.     It  was  too  high  a  poicer  for  the  Chair. 

The  Chair  would  never  assume  any  power  not  vested  in 
it;  but  would  ever  show  firmness  in  exercising  those  powers  that  were  vested  in  the  Chair. 
(Congressional  Debates,  1825-26,  p.  759.) 

The  question  with  regard  to  the  powers  of  the  Chair  was  transferred  from  the 
Senate  chamber  to  the  public  press,  where  it  was  discussed  with  memorable 
ability.  An  article  in  the  National  Intelligencer,  under  the  signature  of  Patrick 
Henry,  attributed  to  John  Quincy  Adams,  at  the  time  President,  assumed  that 
the  powers  of  the  Vice-President,  in  calling  to  order,  were  not  derived  fro'm  the 
Senate,  but  that  they  came  strictly  from  the  Constitution  itself,  which  authorizes 
him  to  preside,  and  that  in  their  exercise  the  Vice-President  was  wholly  inde- 
pendent of  the  Senate.  To  this  assumption  Mr.  Calhoun  replied  in  two  articles, 
under  the  signature  of  Onslow,  where  he  shows  an  ability  not  unworthy  of 
the  eminent  parliamentarian  whose  name  he  for  the  time  adopted.  The  point 
in  issue  was  not  unlike  that  now  before  us.  It  was  insisted,  on  the  one 
side,  that  certain  powers  were  inherent  in  the  Vice-President  as  presiding 
officer  of  the  Senate,  precisely  as  it  is  now  insisted  that  certain  powers  are 
inherent  in  the  Chief  Justice  when  he  becomes  presiding  officer  of  the  Senate. 
Mr.  Calhoun  thus  replied,  in  words  applicable  to  the  present  occasion : 

I  affirm  that,  as  a  presiding  officer,  the  Vice-President  has  no  inherent  power  whatever, 
unless  that  of  doing  what  the  Senate  may  prescribe  by  its  rules  be  such  a  power.  There  are, 
indeed,  inherent  powers,  but  they  are  in  the  body  aud  not  in  the  officer.  He  is  a  mere  agent 
to  exercise  the  will  of  the  former.  He  can  exercise  no  power  which  he  does  not  hold  by 
delegation,  express  or  implied.     (Calhoun's  Life  and  Speeches,  p.  17.) 

Then  again  he  says,  in  reply  to  an  illustration  that  had  been  employed : 
There  is  not  the  least  analogy  between  the  rights  and  duties  of  a  judge  and  those  of  a  pre- 
siding officer  in  a  deliberative  assembly.     The  analogy  is  altogether  the  other  way.    It  is 
between  the  court  and  the  House.    (Ibid.,  p.  20.) 
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I  It  would  be  difficult  to  answer  the  reasoning  of  Mr.  Calhoun.  Unless  all  the 
precedents,  in  unbroken  series,  are  set  aside,  a  presiding  officer  not  a  member  of 
the  Senate  has  no  inherent  powers  except  to  occupy  the  chair  and  to  put  the 
question.  All  else  must  be  derived  from  grant  in  the  Constitution  or  in  the 
rules  of  the  body.  In  the  absence  of  any  such  grant  we  must  be  contented  to 
observe  the  mandates  of  the  "  Lex  Parliamentarian  The  objections  of  Mr.  Cal- 
houn brought  to  light  the  feeble  powers  of  our  presiding  officer,  and  a  remedy 
was  forthwith  applied  by  an  amendment  of  the  rules,' making  it  his  duty  to  call 
to  order.  Thus  to  his  general  power  as  presiding  officer  was  superadded,  by 
express  rule,  a  further  power  not  existing  by  parliamentary  law ;  and  such  is 
the  rule  of  the  Senate  at  this  day. 

I  turn  away  from  this  Vice-Presidential  episode,  contenting  myself  with 
reminding  you  how  clearly  it  shows  that,  independent  of  the  rules  of  the  Sen- 
ate, the  presiding  officer  as  such  had  small  powers ;  that  he  could  do  very  little 
more  than  put  the  question  and  direct  the  Secretary ;  and,  in  short,  that  our 
fathers,  in  the  interpretation  of  his  powers,  had  tacitly  recognized  the  time-hon- 
ored and  prevailing  usage  of  Parliament,  which  in  itself  is  a  commanding  law. 
But  a  Chief  Justice,  when  presiding  in  the  Senate,  is  not  less  under  this  com- 
manding law  than  the  Vice-President. 

Thus  far  I  have  confined  myself  to  the  parliamentary  law  governing  the 
Upper  House  of  Parliament,  and  of  Congress.  Further  illustration  may  be 
found  in  the  position  of  the  Speaker,  whether  in  the  House  of  Commons  or  the 
House  of  Representatives.  Here  there  is  one  cardinal  distinction  to  be  nfeted 
at  the  outset.  The  Speaker  is  always  a  member  of  the  House,  in  which  «respect 
he  differs  from  the  presiding  officer  of  the  upper  house  in  either  country.  As 
a  member  he  has  a  constituency  which  is  represented  through  him  ;  and  here  is 
another  difference.  The  presiding  officer  of  the  upper  house  has  no  constitu- 
ency. Therefore  his  only  duty  is  to  preside,  unless  some  other  function  be 
superadded  by  the  constitution  or  the  rules  of  the  body. 

All  the  authorities  make  the  Speaker  merely  the  organ  of  the  House,  except 
so  far  as  his  representative  capacity  is  recognized.  In  the  Commons  he  can 
vote  only  when  the  house  is  equally  divided.  In  our  House  of  Representatives 
his  name  is  sometimes  called,  although  there  is  no  tie;  but  in  each  case  he  votes 
in  his  representative  capacity,  and  not  as  Speaker.  In  the  time  of  Queen  Eliza- 
beth it  was  insisted  that  "  because  he  was  one  out  of  our  own  number  and  not 
a  stranger,  therefore  he  hath  a  voice."  But  Sir  Walter  Raleigh  replied  that 
"  the  speaker  was  foreclosed  of  his  voice  by  taking  that  place."  (D'Ewes's  Jour- 
nals, 6S3,  684.)  The  latter  opinion,  which  has  been  since  overruled,  attests  the 
disposition  at  that  early  day  to  limit  his  powers. 

Cushing,  in  his  elaborate  work,  brings  together  numerous  illustrations  under 
this  head  Here  is  his  own  language  containing  the  essence  of  all : 
^  The  presiding-  officer,  though  entitled  on  all  occasions  to  be  treated  with  the  greatest  atten- 
tion and  respect  by  the  individual  members,  because  the  power  and  dignity  and  honor  of  the 
assembly  are  officially  embodied  in  his  person,  is  yet  but  the  servant  of  the  House,  to  declare 
its  will  and  to  obey  implicitly  all  its  commands.     (Cushing's  Lex  Parliamentaria,  sec.  294.) 

The  duties  of  a  presiding  officer  are  of  such  a  nature,  and  require  him  to  possess  so  entirely 
and  exclusively  the  confidence  of  the  assembly,  that,  with  certain  exceptions,  which  will 
presently  be  mentioned,  he  is  not  allowed  to  exercise  any  other  functions  than  those  which 
properly  belong  to  his  office;  that  is  to  say,  he  is  excluded  from  submitting  propositions  to  the 
assembly,  from  participating  in  its  deliberations,  and  from  voting.     (Ibid.,  section  300.) 

At  an  early  day  an  English  Speaker  vividly  characterized  his  relations  to  the 
House  when  he  describes  himself  as  "  one  of  themselves  to  be  the  mouth,  and, 
indeed,  the  servant  of  all  the  rest."  (Hansard's  Parliamentary  History,  vol.  2, 
p.  535.)  This  character  appears  in  the  memorable  incident  when  King  Charles 
in  his  madness  entered  the  Commons,  and  going  directly  to  the  Speaker  asked 
for  the  five  members  he  wished  to  arrest.  Speaker  Lenthall  replied  in  ready 
words,  which  reveal  the  function  of  the  presiding  officer :  "  May  it  please  your 
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Majesty,  I  have  neither  eyes  to  see,  nor  tongue  to  speak,  in  this  place,  but  as  the 
House  is  pleased  to  direct  me,  whose  servant  I  am  here"  (Hatsell,  vol.  2,  p. 
242.)  This  reply  was  as  good  in  law  as  in  patriotism.  Different  words  were 
employed  by  Sir  William  Scott,  afterward  Lord  Stowell,  when,  in  1802,  on 
moving  the  election  of  Mr.  Speaker  Abbott,  he  declared  that  a  Speaker  must  add 
"to  a  jealous  affection  for  the  privileges  of  the  House  an  awful  sense  of  its  duties." 
(Hansard's  Parliamentary  History,  vol.  36,  p.  915.)  But  the  early  Speaker  and 
the  great  judge  did  not  differ  in  substance.  They  both  attest  that  the  Speaker, 
when  in  the  chair,  is  only  the  organ  of  the  House  and  nothing  more. 

Passing  from  the  Speaker  to  the  Clerk,  we  shall  find  still  another  illustration 
showing  that  the  word  preside,  under  which  the  Chief  Justice  derives  all  his 
powers,  has  received  an  authoritative  interpretation  in  the  Rules  of  the  House 
of  Representatives,  and  the  commentaries  thereon.  I  cite  from  Barclay's  Digest 
the  following  summary : 

Under  the  authority  contained  in  the  manner  and  the  usage  of  the  House,  the  Clerk  pre 
sided  over  its  deliberations  while  there  was  no  Speaker,  but  simply  put  questions  and  where 
specially  authorized  preserved  order,  not,  hoicever,  undertaking  to  decide  questions  of  order. 
(Barclay's  Digest,  p.  44.) 

In  another  place,  after  stating  that  in  several  Congresses  there  was  a  failure  to 
elect  a  Speaker  for 'several  days  ;  that  in  the  twenty-sixth  Congress  there  was  a 
failure  for  eleven  days ;  that  in  the  thirty-first  Congress  there  was  a  failure  for 
nearly  a  month ',  that  in  the  thirty-fourth  and  thirty-sixth  Congresses,  respect- 
ively, there  was  a  failure  for  not  less  than  two  months,  the  author  says : 

During  the  three  last-named  periods,  while  the  House  was  without  a  Speaker,  the  Clerk 
presided  over  its  deliberations ;  not,  however,  exercising  the  functions  of  Speaker  to  the  extent  of 
deciding  questions  of  order,  but,  as  in  the  case  of  other  questions,  putting  them  to  the  House 
for  its  decision.     (Page  114.) 

This  limited  power  of 'the  Clerk  is  thus  described  in  a  marginal  note  of  the 
author — "  Clerk  presides."     The  author  then  proceeds  to  say : 

To  relieve  future  houses  of  some  of  the  difficulties  which  grew  out  of  the  very  limited  power 
of  the  Clerk  as  a  presiding  officer,  the  House  of  the  thirty-sixth  Congress  adopted  the  present 
146th  and  147th  rules,  which  provide  that,  pending  the  election  of  a  Speaker,  the  Clerk  shall 
preserve  order  and  decorum,  and  shall  decide  all  questions  of  order  that  may  arise,  subject 
to  appeal  to  the  House.     (Page  114.) 

From  this  impartial  statement  we  have  a  practical  definition  of  the  word  pre- 
side.  It  is  difficult  to  see  how  it  can  have  a  different  signification  when  it  is 
said  in  the  Constitution  "  the  Chief  Justice  shall  preside."  The  word  is  the 
same  in  the  two  cases,  and  it  must  have  substantially  the  same  meaning,  whether 
it  concern  a  Clerk  or  a  Chief  Justice.  Nobody  ever  supposed  that  a  presiding 
Clerk  could  rule  or  vote.     Can  a  presiding  Chief  Justice  ? 

The  claim  of  a  jncsiding  Chief  Justice  becomes  still  more  questionable  when 
it  is  considered  how  positively  the  Constitution  declares  that  the  Senate  "  shall 
have  the  sole  power  to  try  all  impeachments,"  and,  still  further,  that  conviction 
can  be  only  by  "  the  concurrence  of  two-thirds  of  the  members  present."  These 
two  provisions  accord  powers  to  the  Senate  solely.  If  a  presiding  Chief  Justice 
can  rule  or  vote,  the  Senate  has  not  "  the  sole  power  to  try  ;"  for  ruling  and 
voting,  even  on  interlocutory  questions,  may  determine  the  trial.  A  vote  to 
postpone,  to  withdraw,  even  to  adjourn,  might,  under  peculiar  circumstances, 
exercise  a  decisive  influence.  A  vote  for  a  protracted  adjournment  might  defeat 
the  trial.  Notoriously  such  votes  are  among  the  devices  of  parliamentary  oppo- 
sition. In  doing  anything  like  this  a  presiding  Chief  Justice  makes  himself  a 
trier,  and,  if  he  votes  on  the  final  judgment,  he  makes  himself  a  member  of  the 
Senate;  but  he  cannot  be  either. 

It  is  only  a  casting  vote  that  thus  far  the  piesiding  Chief  Justice  has  assumed 
to  give.  But  he  has  the  sfcme  power  to  vote  always  as  to  vote  when  the  Senate 
are  equally  divided.  No  such  power  in  either  case  can  be  found  in  the  Consti- 
tution or  in  parliamentary  law.     By  the  Constitution  he  presides  and  nothing 
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more,  while  by  parliamentary  law  there  is  no  casting  vote  where  the  presiding 
officer  is  not  a  member  of  the  body.  Nor  does  there  seem  to  be  any  difference 
between  a  casting  vote  on  an  interlocutory  question  and  a  casting  vote  on  the 
final  question.  The  first  is  determined  by  a  majority,  and  the  latter  by  two- 
thirds;  but  it  has  been  decided  in  our  country  that  "if  the  assembly  on  a  divi- 
sion stands  exactly  one-third  to  two-thirds  there  is  the  occasion  for  the  giving 
of  a  casting  vote,  because  the  presiding  officer  can  then,  by  giving  his  vote, 
decide  the  question  either  way."  (Cushing,  Lex  Parliamentaria,  section  306.) 
This  statement  reveals  still  further  how  inconsistent  is  the  claim  of  the 2>residing 
Chief  Justice  with  the  positive  requirement  of  the  Constitution. 

I  would  not  keep  out  of  sight  any  consideration  which  seems  in  any  quarter 
to  throw  light  on  this  claim ;  and  therefore  I  take  time  to  mention  an  analogy 
which  has  been  invoked.  The  exceptional  provision  in  the  Constitution,  under 
which  the  Vice-President  has  a  casting  vote  on  ordinary  occasions,  is  taken 
from  its  place  in  another  clause  and  applied  to  the  Chief  Justice.  It  is  gravely 
argued  that  the  Chief  Justice  is  a  substitute  for  the  Vice-President,  and,  as  the 
latter,  by  express  grant,  has  a  casting  vote  on  ordinary  occasions,  therefore  the 
Chief  Justice  has  such  when  presiding  on  an  impeachment.  To  this  argument 
there  are  two  obvious  objections :  first,  there  is  no  language  giving  any  casting 
vote  to  the  Chief  Justice,  and  in  the  absence  of  express  grant,  it  is  impossible 
to  imply  it  in  opposition  to  the  prevailing  rule  of  parliamentary  law ;  and, 
secondly,  it  is  by  no  means  clear  that  the  Vice-President  has  a  casting  vote 
when  called  to  preside  on  an  impeachment.  On  ordinary  occasions,  in  the 
business  of  the  Senate,  the  grant  is  explicit ;  but  it  does  not  follow  that  this 
grant  can  be  extended  to  embrace  an  impeachment,  in  face  of  the  positive  pro- 
visions of  the  Constitution,  by  which  the  power  to  try  and  vote  are  confined  to 
senators.  According  to  the  undoubted  rule  of  interpretation,  ut  res  magis  valeat 
quam  pereat,  the  casting  vote  of  the  Vice-President  must  be  subject  to  this 
curtailment.  Therefore,  if  the  Chief  Justice  is  regarded  as  a  substitute  for  the 
Vice-President,  it  will  be  only  to  find  himself  again  within  the  limitations  of 
the  Constitution. 

I  cannot  bring  this  survey  to  an  end  without  an  expression  of  deep  regret  that 
I  find  myself  constrained  to  differ  from  the  Chief  Justice.  In, faithful  fellowship 
for  long  years  we  have  striven  together  for  the  establishment  of  liberty  and 
equality  as  a  fundamental  law  of  this  republic.  I  know  his  fidelity  and  revere 
his  services,  but  not  on  this  account  can  I  hesitate  the  less  when  I  find  him 
claiming  for  himself  in  this  chamber  an  important  power  which,  in  iriy  judg- 
ment, is  three  times  denied  in  the  Constitution :  first,  when  it  is  declared  that 
the -Senate  alone  shall  try  impeachments;  secondly,  when  it  is  declared  that 
members  only  shall  convict;  and,  thirdly,  when  it  is  declared  that  the  Chief 
Justice  shall  preside,  and  nothing  more,  thus  conferring  upon  him  those  powers 
only  which  by  parliamentary  law  belong  to  a  presiding  officer  not  a  member 
of  the  body.  In  the  face  of  such  a  claim,  so  entirely  without  example,  and  of 
such  possible  consequences,  I  cannot  be  silent.  Reluctantly  and  painfully  I 
offer  this  respectful  protest. 

There  is  a  familiar  saying  of  jurisprudence,  that  it  is  the  part  of  a  good  judge 
to  amplify  his  jurisdiction ;  Boni  judicis  est  ampliare  jurisdictionem.  This 
maxim,  borrowed  from  the  horn-books,  was  originally  established  for  the  sake 
of  justice  and  humanity,  that  they  might  not  fail ;  but  it  has  never  been  extended 
to  other  exercises  of  authority.  On  the  contrary,  all  accepted  maxims  are 
against  such  assumption  in  other  cases.  Never  has  it  been  said  that  it  is  the  part 
of  a  good  presiding  officer  to  amplify  his  power ;  and  there  is  at  least  one  obvious 
reason — a  presiding  officer  is  only  an  agent,  acting  always  in  the  presence  of 
his  principal.  Whatever  may  be  the  promptings  of  the  present  moment,  such 
an  amplification  can  find  no  sanction  in  the  Constitution  or  in  that  parliamentary 
law  from  which  there  is  no  appeal. 
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Thus,  which  wa/  soever  we  turn,  whether  to  the  Constitution  or  to  parlia- 
mentary law,  as  illustrated  in  England  or  the  United  States,  we  are  brought 
to  conclude  that  the  Chief  Justice  in  the  Senate  chamber  is  not  in  any  respect 
Chief  Justice,  but  only  presiding  officer;  that  he  has  no  judicial  powers,  or,  in 
other  words,  powers  to  try,  but  only  the  powers  of  a  presiding  officer,  not  a 
member  of  the  body.  According  to  the  injunction  of  the  Constitution,  he  can 
preside — "the  Chief  Justice  shall  preside;  "  but  this  is  all,  unless  other  powers 
are  superadded  by  the  concession  of  the  Senate,  subject  always  to  the  constitu- 
tional limitation  that  the  Senate  alone  can  try,  and,  therefore,  alone  can  rule  or 
vote  on  questions  which  enter  into  the  trial.  The  function  of  a  presiding  officer 
may  be  limited,  but  it  must  not  be  disparaged.  For  a  succession  of  generations 
great  men  in  the  law,  chancellors  and  chief  justices,  have  .not  disdained  to 
discharge  it.  Out  of  the  long  and  famous  list  I  mention  one  name  of  sur- 
passing authority.  Somers,  the  illustrious  defender  of  constitutional  liberty, 
unequalled  in  debate  as  in  judgment,  exercised  this  limited  function  without 
claiming  other  power.  He  was  satisfied  to  preside.  Such  an  example  is  not 
unworthy  of  us.  If  the  present  question  could  be  determined  by  sentiments  of 
personal  regard,  I  should  gladly  say  that  our  Chief  Justice  is  needed  to  the 
Senate  more  than  the  Senate  is  needed  to  him.  But  the  Constitution,  which 
has  regulated  the  duties  of  all,  leaves  to  us  no  alternative.  We  are  the  Senate  ; 
he  is  the  presiding  officer ;  although,  whether  in  the  court-room  or  the  Senate 
chamber,  he  is  always  the  most  exalted  servant  of  the  law.  This  character  he 
cannot  lose  by  any  change  of  seat.  As  such  he  lends  to  this  historic  occasion 
the  dignity  of  his  presence  and  the  authority  of  his  example.  Sitting  in  that 
chair,  he  can  do  much  to  smooth  the  course  of  business,  and  to  fill  the  chamber 
with  the  spirit  of  justice.  Under  the  rules  of  the  Senate  he  can  become  its 
organ,  but  nothing  more. 


Opinion  of  Mr.  Senator  Henderson. 

On  the  21st  day  of  February  last  the  President  of  the  United  States  issued 
an  order  directed  to  Edwin  M.  Stanton,  Secretary  of  War,  declaring  that  Stan- 
ton thereby  was  removed  from  his  said  office,  and  his  functions  as  Secretary 
would  cease  on  receipt  of  the  order. 

On  the  same  day  he  issued  and  delivered  to  Lorenzo  Thomas,  Adjutant  Gen- 
eral of  the  army,  a  letter  of  authority  to  act  as  Secretary  of  War  ad  interim, 
in  place  of  Stanton  removed ;  Stanton  being  directed  to  transfer  to  Thomas  all 
the  records,  books,  papers,  and  other  property  of  the  department. 

These  two  acts  of  the  President,  varied  only  in  the  form  of  the  charges,  con- 
stitute the  chief  offences  contained  in  the  first  eight  articles  of  impeachment.  It 
is  true  that  the  fourth,  fifth,  sixth,  and  seventh  articles  charge  an  unlawful  -con- 
spiracy between  the  President  and  Thomas  to  put  Stanton  out  and  get  Thomas 
in,  and  some  of  these  articles  charge  that  the  President  designed  to  carry  out 
this  conspiracy  by  force  and  violence. 

Waiving  for  the  present  all  questions  touching  the  technical  sufficiency  of  the 
charges,  as  well  as  the  weight  and  sufficiency  of  the  evidence  adduced  to  sup- 
port them,  I  will  first  inquire  whether  the  President  could  legally  do  what  he 
intended  to  do  by  issuing  the  orders. 

In  my  view  of  the  law,  the  first  and  only  really  important,  question  to  be 
settled  is  this :  could  the  President  lawfully  remove  Mr.  Stanton  as  Secretary 
of  War  on  the  21st  day  of  February  last  1  I  am  aware  that  the  other  question 
has  been  discussed  at  great  length,  and  not  without  much  learning,  to  wit :  could 
the  President,  even  admitting  his  power  to  remove  Stanton,  make  an  ad  interim 
designation  to  fill  the  vacancy  thus  created,  until  an  appointment  could  be 
regularly  made  ? 
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I  think  that  to  answer  the  former  proposition  furnishes  a  full  answer  to  the 
latter.  If  the  President  could  not  remove  Stanton,  then  there  was  no  vacancy 
to  be  filled  by  the  designation  of  Thomas.  If  he  could  legally  remove  Stanton, 
a  vacancy  was  created  which,  under  the  laws  as  they  existed  on  that  day,  could 
be  filled  by  this  ad  interim  appointment. 

As  the  two  questions  are  so  intimately  connected,  I  may  examine  them 
together,  and  I  proceed  to  show  that  the  President  possessed  the  undoubted 
power,  under  the  laws  of  Congress,  to  remove  Mr.  Stanton  on  the  day  he 
attempted  to  do  so  by  issuing  the  order.  This  is  the  opinion  that  I  have  enter- 
tained at  all  times,  and  which  I  repeatedly  avowed,  both  before  and  after  the 
passage  of  the  tenure-of-office  bill. 

The  Constitution  "vests  the  executive  power  "  in  the  President.  He  is  sworn 
faithfully  to  "execute  the  office  of  President,"  and  that  he  will  "preserve,  pro- 
tect, and  defend  the  Constitution  of  the  United  States."  A  part  of  the  execu- 
tive power  expressly  placed  in  his  hands  is  that  "  he  shall  take  care  that  the 
laws  be  faithfully  executed."  The  Constitution  is  silent  as  to  the  power  of 
removing  officers.  It  provides  for  their  appointment  by  nomination  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate.  But  if  the  Senate  should  not 
be  in  session  when  a  vacancy  shall  "happen,"  it  is  provided  that  the  President 
may  "  fill  up  "  such  vacancy— 

By  granting  a  commission,  which  shall  expire  at  the  end  of  their  next  session;  but  the 
Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as  they  think  proper  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

It  will  be  observed  that  ample  provision  is  made  for  the  filling  of  offices,  but 
no  express  provision  is  made  for  vacating  them.  It  is  made  the  duty  of  the 
President  to  "execute  "  the  laws,  and  he  can  only  do  it  through  the  officers  pro- 
vided by  law  for  that  purpose.  If  they  become  corrupt  or  incompetent  or  refuse 
to  execute  the  law,  there  is  no  express  remedy  named  in  the  Constitution  except 
the  impeachment  process.  The  impeachment  clause,  it  was  at  once  seen,  was 
wholly  inefficient  as  a  remedy.  The  offices  of  government  would,  in  the  natural 
course  of  things,  become  so  numerous  as  to  occupy  the  entire  time  of  Congress 
in  trying  the  delinquencies  of  incumbents.  And  unless  the  offending  officer 
could  be  removed  by  some  other  means,  the  government  might  be  brougnt  into 
the  greatest  possible  danger,  if  not  entirely  overthrown,  by  the  treason  and  cor- 
ruption of  high  officials,  during  the  recess  of  Congress,  or  even  during  its  session, 
but  before  an  effective  remedy  could  be  applied. 

Therefore  it  is  that  this  question  of  removals  from  office  challenged  such  early 
attention  and  was  so  ably  and  so  exhaustively  examined  by  the  first  Congress 
which  met  under  the  Constitution.  Many  of  the  men  who  assisted  in  framing 
the  Constitution  were  in  this  Congress  and  participated  in  the  debate.  The  first 
offices  created  by  this  Congress  were  the  Secretaryships  of  Foreign  Affairs,  of 
War,  and  the  Treasury ;  and  the  questions  debated  were  the  power  of  the  Presi- 
dent, under  the  Constitution,  to  remove  these  officers  at  his  will  and  pleasure, 
and  the  necessity  and  propriety  of  so  declaring  by  law.  The  House  of  Repre- 
sentatives, under  the  lead  of  Mr.  Madison,  by  a  large  majority,  and  the  Senate, 
by  the  casting  vote  of  John  Adams,  decided  that  the  power  of  removal  existed 
in  the  President  by  virtue  of  the  Constitution  itself.  All  agreed  that  officers 
must  and  should  be  removable  in  some  way  other  than  by  impeachment.  Some 
of  the  members  said  the  power  was  in  the  President  alone ;  others  contended  it 
rested  in  the  President  and  Senate,  precisely  as  did  the  power  of  appointment. 

I  am  aware  that  some  persons  now  insist  that  the  result  of  the  votes  estab- 
lishing these  departments,  in  the  first  Congress,  was  not  such  as  to  indicate  a 
constitutional  construction  in  favor  of  the  presidential  power  of  removal.  I 
think  otherwise.  I  am  satisfied  that  a  careful  examination  of  the  debate  and 
the  conclusion  arrived  at  by  the  votes,  will  convince  any  unprejudiced  mind 
that  the  first  Congress  clearly  and  explicitly  conceded  this  power  to  the  Presi- 
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dent  as  a  constitutional  prerogative  which  could  not  be  limited  or  controlled  by 
law.  Whatever  we  may  urge  against  this  conclusion  as  a  correct  exposition  of 
the  Constitution,  we  cannot  well  doubt  that  such  was  the  conclusion  arrived  at. 

Judge  Story,  in  his  Commentaries  on  the  Constitution,  Chancellor  Kent,  in 
his  work  on  American  4<aw,  the  Supreme  Court  of  the  United  States,  and  the 
most  distinguished  of  our  statesmen,  at  all  periods  from  that  day  to  this,  admit 
that  the  decision  of  the  first  Congress  was  such  as  I  have  stated  it.  Many  of 
them  think  the  conclusion  was  wrong,  but  the  fact  itself  is  a  part  of  the  history 
of  the  country.  But  whether  this  first  Congress  was  right  or. wrong  in  its  con- 
struction of  the  Constitution  amounts  to  but  little,  as  I  view  this  subject,  except 
as  it  may  tend  to  interpret  and  explain  its  legislation.  Let  it  be  kept  in  mind, 
while  we  refer  to  these  laws,  that  they  were  passed  by  men  who  believed  that 
the  power  of  removing  all  appointed  officers,  except  judges  of  the  Supreme 
Court,  who  held  by  fixed  tenure,  was  vested  in  the  President  by  the  Constitu- 
tion, and  could  not  be  withdrawn  by  law.  The  power  of  appointing  their  suc- 
cessors was  in  the  President  and  Senate,  and  the  exercise  of  this  power,  they 
thought,  could  be  regulated  by  law.  Believing  that  they  could  not  take  away 
the  power  of  removal,  if  they  desired,  they  were  yet  further  clearly  of  the 
opinion,  and  so  expressed  themselves,  that  cabinet  officers  should,  and  must 
necessarily,  be  removable  at  the  will  of  the  President,  he  being  responsible  for 
their  acts. 

On  the  9th  of  August,  17S9,  the  act  was  passed  creating  the  War  Depart 
ment.     The  first  section  of  the  act  declares  that  the  Secretary — 

Shall  perform  and  execute  such  duties  as  shall  from  time  to  time  be  enjoined  on  or  intrusted 
to  him  by  the  President  of  the  United  States,  agreeably  to  the  Constitution,  relative  to  mili- 
tary commissions  or  to  the  land  and  naval  forces,  ships,  or  warlike  stores  of  the  United  States, 
or  to  such  other  matters  respecting  military  or  naval  affairs  as  the  President  of  the  United 
States  shall  assign  to  said  department,  &c. 

And  further,  that  the  Secretary — 

Shall  conduct  the  business  of  the  said  department  in  such  manner  as  the  President  of  the 
United  States  shall  from  time  to  time  order  and  instruct. 

The  second  section  provides  for  a  chief  clerk  to  the  Secretary,  who — 

Whenever  the  said  principal  officer  shall  be  removed  from  office  by  the  President  of  the 
United  States,  or  in  any  other  case  of  vacancy,  shall,  during  such  vacancy,  have  the  charge 
and  custody  of  all  records,  books,  and  papers  of  the  department. 

On  the  27th  of  July  preceding,  the  .Department  of  Foreign  Affairs  had  been 
established  with  precisely  similar  provisions,  and  on  the  2d  of  September  fol- 
lowing the  Treasury  Department  was  established  with  the  same  provisions, 
except  that  if  the  Secretary  should  be  removed  by  the  President,  or  a  vacancy 
otherwise  occur,  the  Assistant  Secretary,  who  was  really  clerk,  should  have 
charge  during  the  vacancy.  Now,  whether  I  look  to  the  words  of  these  acts, 
to  the  contemporaneous  history  of  their  passage,  to  the  subsequent  construction 
given  them  by  our  statesmen  and  jurists,  or  to  the  action  of  the  government  under 
them,  I  am  forced  to  the  conclusion  that,  whatever  may  be  the  President's  con- 
stitutional power  in  the  premises,  the  power  to  remove  these  officers  absolutely  is 
given  to  the  President  by  the  laws  themselves,  and  was  so  intended  at  the  time. 
The  departments  are  called  executive  departments.  They  are  required  to  con- 
duct their  affairs  as  the  "President  shall  order  or  instruct,"  and  he  is  authorized 
to  assign  them  duties  not  specified  in  the  acts,  which  duties  shall  be  discharged 
"  in  the  manner  directed  by  him."  He  is  clearly  responsible  for  their  conduct, 
and  each  one  of  the  acts  provides  in  terms  that  he  may  remove  the  officer  at  any 
time,  and  the  acts  designate  who  shall  succeed  them  in  case  of  removal  or  other 
vacancy. 

In  this  state  of  the  law  it  will  be  observed  that  no  possible  difference  can 
exist  in  the  succession  whether  the  removal  or  other  vacancy  should  occur  during 
the  recess  or  session  of  Congress.     In  the  cases  of  the  State  and  War  Depart- 
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merits,  the  chief  clerk,  and  in  that  of  the  Treasury  Department  the  Assistant 
Secretary,  must  succeed  by  virtue  of  the  law. 

And  under  such  circumstances  why  should  the  power  of  removal  be  confined 
to  the  recess  of  the  Senate  and  be  dormant  during  the  session?  No  matter  when 
the  removal  is  made  the  same  person  takes  the  office*  If  made  in  recess  he 
will  hold  on  during  the  succeeding  session,  unless  the  President  should  see  fit  to 
make  a  new  nomination,  and  the  Senate  should  confirm.  If  made  during  the 
session,  the  successor  fixed  by  law  holds  during  that  session  and  through  the 
coming  recess,  if  the  President  so  wills.  Hence  it  seems  clear  that  so  far,  at 
least,  as  these  cabinet  officers  are  concerned,  there  is  no  foundation  for  the  pre- 
tense that  the  President  may  remove,  as  General  Jackson  did  in  the  case  of 
Duane,  and  as  other  Presidents  have  done  without  question,  during  the  recess, 
but  cannot  remove  during  the  session.  There  is  no  possible  reason  for  the  dis- 
tinction, and  in  the  absence  of  any  such  reason  I  take  it  the  distinction  itself 
does  not  exist.  Let  it  be  remembered  that  the  law  was  made  by  men  who 
admitted  that  the  President  could  remove  by  virtue  of  the  Constitution  and 
independently  of  the  law.  They  so  worded  the  law  as  merely  to  conform  it  to 
the  Constitution,  as  they  understood  it.  If  the  power  was  a  constitutional 
power,  it  was  surely  as  vigorous  and  effective  during  the  session  as  in  the  recess 
of  the  Senate,  and  the  law  being  designed,  no  doubt,  to  be  as  broad  as  they  held 
the  Constitution  itself  to  be,  I  cannot  suppose  it  was  intended  to  confine  removals 
to  time  or  limit  them  by  circumstances.  To  the  President  is  given  the  unlimited 
power  to  remove.  If  he  does  remove,  whenever  it  occurs  the  law  has  fixed  the 
successor. 

In  this  state  of  the  law  I  will  admit  that  if  the  President  had  removed  one 
of  these  Secretaries  during  the  session  of  the  Senate,  and  had  nominated  a  suc- 
cessor to  the  Senate,  this  successor  could  not  have  entered  on  his  duties  until 
he  had  been  confirmed.  The  diief  clerk  or  Assistant  Secretary,  as  the  case 
might  be,  would  have  held  the  office  till  confirmation. 

Thus  stood  the  law  on  the  subject  of  these  three  departments  until  May  8, 
1792.  The  eighth  section  of  the  act  of  that  date  changed  the  rule  for  these 
temporary  successions  in  certain  cases,  and  extended  the  same  rule  to  other 
officers  in  the  departments  beside  the  heads  thereof.  Under  the  former  acts, 
however  the  vacancy  might  be  occasioned,  whether  by  removal  or  otherwise,  the 
person  to  take  the  office  temporarily  was  fixed,  and  must  be  the  clerk  or  Assistant 
Secretary.     But  it  was  now  provided — 

That  in  case  of  deaih,  absence  from  the  seat  of  government,  or  sickness  of  these  Secre- 
taries, it  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he  shall  think  it 
necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the 
said  respective  offices  until  a  successor  be  appointed,  or  until  such  absence  or  inability  by 
sickness  shall  cease. 

After  the  passage  of  this  act,  if  a  vacancy  should  have  been  created  by 
removal  in  the  head  of  a  department,  the  President  could  not  have  "  authorized 
any  person  or  persons,"  at  his  discretion,  to  take  charge  of  the  office.  For 
instance,  he  could  remove  the  Secretary  of  War,  but  the  chief  clerk  still  would 
become  the  acting  Secretary.  He  could  only  designate  another  person  in  case 
the  vacancy  occurred  from  death  or  from  temporary  absence  or  sickness.  It 
will  be  observed  that  this  act  fixes  no  limitation  of  service  for  the  temporary 
successor. 

The  next  change  made  was  by  the  act  of  July  13,  1795.  This  act  provides 
"  that  in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treas- 
ury, or  of  Secretary  for  the  Department  of  War,"  (being  the  only  executive 
departments  yet  established,)  "  it  shall  he  lawful  for  the  President  of  the  United 
States,  in  case  he  shall  think  it  necessary,  to  authorize  any  person  or  persons, 
at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  sne- 
cessor  be  appointed  or  such  vacancy  be  filled."     The  effect  of  this  act  is  simply 
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to  extend  the  discretionary  power  of  the  President,  in  making  temporary  appoint- 
ments, to  cases  of  removal  and  expiration  of  term,  which  were  not  provided  for 
in  the  act  of  1792.  But  inasmuch  as  the  President  could  now  remove  any  of 
the  Secretaries  and  all  subordinates  in  their  departments  not  appointed  by  the 
heads  thereof  and  appoint  others  at  his  own  will,  Congress  thought  it  wise  to 
limit  the  term  of  the  succeeding  temporary  incumbent  by  adding  the  following 
proviso,  to  wit :  M  That  no  one  vacancy  shall  be  supplied  in  the  manner  afore- 
said for  a  longer  term  than  six  months."  The  President's  power  of  removal 
was  not  interfered  with.  He  could  still  remove  in  session  or  vacation,  and  now 
he  could  designate  at  discretion  the  temporary  successor,  but  at  the  expiration 
of  six  months  the  office  became  vacant,  and  thus  the  Senate  retained  its  advi- 
sory power,  so  far  as  it  chose  to  retafn  it,  over  appointments.  It  was  under 
this  stale  of  the  law  that  Mr.  Adams  peremptorily  removed  Mr.  Pickering,  on 
the  12th  of  May,  1800. 

And  we-  can  readily  discover  a  good  reason — whether  the  true  one  or  not  I 
cannot  say — for  Mr.  Adams's  desire  that  Mr.  Marshall's  nomination  should  be 
confirmed  before  the  adjournment  of  the  Senate.  Under  his  own  appointment, 
without  the  action  of  the  Senate,  the  office  of  Secretary  of  State  would  become 
hopelessly  vacant  before  the  next  meeting  of  Congress,  and  would  remain  so 
till  action  could  be  had  by  the  Senate. 

But  whatever  may  have  been  Mr.  Adams's  reasons  for  wanting  Marshall's 
confirmation  before  the  Senate  adjourned,  it  is  quite  clear  that  he  entertained  no 
doubt  of  his  power  to  remove  Mr.  Pickering  during  the  session  of  that  body 
He  had  asked  Pickering  to  resign  in  language  very  similar  to  that  employed  by 
Mr.  Johnson  in  asking  Stanton  to  resign.  Pickering  refused,  and  Mr.  Adams 
issued  an  order  of  positive  and  absolute  removal.  It  is  true  that  Mr.  Marshall's 
name  was  sent  in  for  confirmation  the  same  day,  but  it  was  declared  to  be  "  in 
place  of  Timothy  Pickering,  esq.,  removed."  The  President  acted  strictly  in 
accordance  with  his  previous  opinions,  as  indicated  by  his  vote  when  presiding 
over  the  Senate  in  1789,  when  the  laws  creating  the  departments  were  passed. 
It  is  not  reasonable  that  he  should  have  doubted,  and  surely  the  history  of  that 
time  discloses  no  expression  of  doubt  or  censure  by  the  most  virulent  of  his 
political  opponents. 

The  law  on  this  subject  remained  unchanged  up  to  February  20, 1863.  At 
this  time  the  other  departments  of  the  government  had  been  established ;  but 
the  provisions  of  law  for  temporary  appointments  made  applicable  to  the  first 
three  by  the  acts  of  1792  and  1795  had  not,  in  words,  been  .applied  to  those 
subsequently  created.  Mr.  Lincoln  having  this  difficulty  sharply  presented  to 
his  mind  by  an  exigency  arising  in  the  Post  Office  Department,  took  the  respon- 
sibility of  acting  outside  the  letter  of  the  law,  and  made  an  ad  interim  appoint- 
ment. He,  however,  sent  a  communication  to  Congress,  dated  January  2, 1863, 
in  the  following  words  > 

Washington,  January  2,  1863. 
To  the  Senate  and  House  of  Representatives  : 

I  submit  to  Congress  the  expediency  of  extending  to  other  departments  of  the  government 
the  authority  conferred  on  the  President  by  the  eighth  section  of  the  act  of  8th  May,  1792,  to 
appoint  a  person  to  temporarily  discharge  the  duties  of  Secretary  of  State,  and  Secretary  of 
the  Treasury,  and  Secretary  of  War,  in  case  of  death,  absence  from  the  seat  of  government, 
or  sickness  of  either  of  those  officers. 

ABRAHAM  LINCOLN. 
(See  Congressional  Globe,  1862-63,  part  1,  p.  185.) 

Congress  took  action  in  the  premises,  as  requested,  but  seems  to  have  directed 
its  attention  rather  to  amending  the  legislation  of  1792  than  that  of  1795. 
Instead  of  putting  the  more  recently  established  departments  by  name  on  the 
same  footing  with  those  established  prior  to  1792,  the  act  of  1863  extends  the 
cases  for  temporary  appointments  from  "  death,  absence  from  the  seat  of  gov- 
ernment, or  sickness,"  as  fixed  by  the  act  of  1792,  so  as  to  include  also  cases  of 
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resignation,  and  then  makes  its  provisions  applicable  to  all  the  executive  depart- 
ments.    It  provides : 

That  in  case  of  death,  resignation,  absence  from  the  seat  of  government,  or  sickness  of 
the  head  of  any  executive  department,  &c,  the  President  may  authorize  the  head  of  another 
department,  or  other  officer  in  either  of  said  departments,  to  perform  the  duties,  &c,  but  no 
vacancy  shall  be  thus  supplied  for  a  longer  term  than  six  months. 

If  this  act  had  taken  away  the  power  of  removal,  as  fixed  by  the  act  of  1789, 
then  it  could  be  possibly  said  that  so  far  as  this  case  is  concerned  it  renders 
imperative  the  act  of  1795.  But  if  the  power  to  remove  still  remains  after  this 
legislation,  then  a  vacancy  m'ay  be  created  which  is  not  provided  for  iu  the  act  of 
1863.  Death,  resignation,  absence,  and  sickness  constitute  the  only  cases  of 
vacancy  for  which  provision  is  made  in 'this  latter  act.  Beside  the  vacancy 
arising  from  removal,  if  the  power  yet  exists,  (and  I  can  find  no  statute,  up  to 
the  year  1863,  taking  it  away,)  vacancies  may  occur  from  expiration  of  term  ; 
and  this  class  of  vacancies,  too,  is  wholly  unprovided  for.  Upon  the  passage 
of  the  act  of  1863,  it  follows  that  if  a  vacancy  should  have  occurred  in  the  War, 
Treasury,  or  State  Departments  from  removal  or  expiration  of  term,  the  Presi- 
dent could  still  have  designated  "  any  person  or  persons"  whatever,  under  the 
act  of  1795,  to  perform  the  duties  for  six  months.  But  no  such  vacancy  in  the 
heads  of  other  departments  could  be  supplied  at  all.  In  the  Navy,  Interior, 
and  Post  Office  Departments  the  only  vacancies  that  could  be  temporarily  filled 
are  those  occurring  from  death,  resignation,  absence,  and  sickness.  And  for 
all  the  vacancies  last  named,  in  any  of  the  departments  provided  for  by  the 
act  of  1863,  the  President  is  confined  in  selecting  the  temporary  successor  to 
the  head  of  some  other  department  or  to  some  other  officer  in  one  of  said  depart- 
ments. And  now  it  may  be  said  that  the  act  of  1863,  with  this  construction, 
partly  failed  of  its  object.  Even  if  this  be  so  it  is  only  what  frequently  occurs 
in  legislation.  The  law-maker  often  comes  short  of  the  purposes  designed  by 
the  law.  But  it  does  secure  all  that  was  asked  by  Mr.  Lincoln,  and  even  more. 
He  asked  for  power  to  fill  vacancies  ad  interim  occurring  by  death,  absence,  and 
sickness,  and  Congress  gave  him  power  to  fill  not  only  these,  but  also  vacancies 
occurring  by  resignation.  It  did  not  give  him  authority  thus  to  fill  a  vacancy 
in  the  Post  Office,  Navy,  and  Interior  Departments  arising  from  removal  or 
expiration  of  term,  but  to  fill  such  vacancies  in  the  War,  State,  and  Treasury 
Departments,  be  had  ample  power  under  the  act  of  1795,  which  yet  remains 
unrepealed. 

Having  now  examined  all  the  legislation  up  to  the  tenure-of-civil-office  act  of 
March  2,  1867,  'I*  come  to  the  conclusion  that — previous  to  that  act,  at  least — 
it  was  quite  clear  that  the  President  possessed  the  undoubted  power  to  remove 
a  cabinet  officer  commissioned,  as  he  must  have  been,  to  hold  during  the  plea- 
sure of  the  President,  either  in  the  recess  or  during  the  session  of  the  Senate. 
I  also  conclude  that  if  a  vacancy  could  be  thus  created,  that  vacancy,  under 
the  law,  could  be  filled  by  a  temporary  ad  interim  appointment,  to  continue  for 
six  months.  Of  the  latter  proposition  I  have  no  doubt  at  all.  Whatever  of 
offence  exists  in  these  articles  must  be  found  in  the  first  one.  If  the  Pre- 
sident could  remove,  he  could  unquestionably  fill  the  place  for  the  limited 
period  named.  When  Mr.  Buchanan  was  called  on  by  the  Senate  in  January, 
1861,  to  show  under  what  authority  during  its  session  he  had  appointed  Joseph 
Holt,  a  loyal  man,  Secretary  of  War  ad  interim  to  fill  the  vacancy  created  by 
the  resignation  of  Mr.  Floyd,  a  rebel,  he  presented  the  law  so  forcibly  as,  in 
my  judgment,  to  silence  all  cavil,  and  settle  the  question  forever.  In  his  com- 
munication to  the  Senate  he  truly  refers  to  the  practice  of  the  government,  and 
shows  that  179  such  appointments  in  the  chief  departments  of  the  government 
alone  had  been  made  from  1829  to  1856,  a  large  number  of  them  made,  too, 
during  the  session  of  the  Senate.  It  will  be  observed  too,  from  the  evidence 
in  this  case,  that  in  the  bureaus  and  inferior  offices  of  the  government,  many 
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ad  interim  or  acting  appointments  have  been  made  to  fill  vacancies  of  every 
character,  including  those  made  by  removal.  If  it  be  said  that  no  vacancy  by 
removal  in  the  head  of  a  department  was  ever  thus  filled,  it  maybe  answered  that 
but  one  Secretary,  up  to  the  date  of  which  we  speak,  ever  refused,  during  the 
session  of  the  Senate,  to  resign  when  asked,  and  he  was  promptly  removed  by 
the  sole  act  of  the  President  without  consultation  with  the  Senate.  The  vacancy 
being  once  created  can  be  filled  as  any  other  vacancy  by  an  ad  interim 
appointment. 

I  come  now  to  the  act  of  March  2,  1867 — the  civil-tenure  act.  Does  it 
change  the  law,  as  I  state  it  to  have  been  before  its  passage  ?  The  act  I  will 
admit  to  be  clearly  constitutional  in  all  its  parts.  The  only  difficulty,  in  my 
mind,  grows  out  of  its  construction  ;•  and  this  difficulty  of  construction  is  the 
result  of  the  effort  made  on  the  passage  of  the  bill  to  reconcile  a  radical  differ- 
ence between  the  two  houses  of  Congress  on  this  very  question  of  cabinet  officers. 
It  has  sprung  out  of  a  most  reprehensible  and  vicious  practice — that  to  save 
important  measures  from  defeat  these  differences  between  the  two  houses  are  to 
be  healed  and  covered  up  in  conference  committees  with  ambiguous  or  unmeaning 
phrases.  The  truth  is,  that,  instead  of  clearing  up  doubts,  and  making  that 
plain  which,  above  all  things,  should  be  plain,  we  often  purposely  obscure  the 
controverted  point,  and  devolve  its  solution  upon  the  courts,  or  the  President, 
if  you  please,  each  of  us  hoping,  no  doubt,  that  the  solution  will  accord  with 
his  own  wishes,  and  ready  to  cavil  if  it  does  not.  And  so  it  was  with  this  act. 
The  Senate  repeatedly  demanded  that  cabinet  officers  should  be  entirely 
excepted  from  the  general  provisions  of  the  act,  thereby  leaving  them  subject  to 
removal  as  under  previous  laws.  The  House  insisted  that  they  should  be  put 
upon  the  same,  footing  with  other  officers;  that  they  should  not  be  removed 
except  by  consent  of  the  Senate. 

The  compromise  in  the  conference  committee  is  contained  in  the  proviso  which 
declares  that  cabinet  officers  "  shall  hold  their  offices  respectively  for  and  during 
the  term  of  the  President  by  whom  they  may  have  been  appointed,  and  for  one 
month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of  the 
Senate."  To  construe  this  law  according  to  its  letter  two  things  must  be  kept 
in  mind — first,  the  President  who  appoints  ;  and  second,  the  term  during  which 
he  appoints.  In  this  case  Mr.  Lincoln  is  the  President  who  appointed.  Mr. 
Stanton  was  appointed  in  January,  1 862,  and  hence  "  the  term  of  the  President" 
by  whom  Stanton  was  appointed  terminated  under  the  Constitution  and  laws  on 
the  4th  March,  1865.  If  the  act  had  used  the  word  "  terms"  instead  of  "  term," 
I  would  readily  assent  that  Mr.  Stanton's  case  was  intended  to  be  covered  and 
protected  by  the  act.  But  I  cannot  separate  the  act  of  appointment  from  the  one 
identical  and  single  current  term  of  the  President  who  made  it.  For  instance, 
if  Mr.  Lincoln  had  been  living  when  the  tenure-of-office  act  oassed,  I  cannot 
doubt  his  power  to  have  removed  any  officer  appointed  by  him  during  his  pre- 
vious term.  This  law  surely  was  not  intended  to  prevent  a  President,  should 
he  be  elected  to  the  presidency  a  dozen  times,  from  changing  his  cabinet  with- 
out the  consent  of  the  Senate  at  the  commencement  or  in  the  middle  of  each 
administration ;  and  if  this  position  be  conceded,  it  disposes  of  this  case.  If 
Mr.  Lincoln  could  have  removed,  Mr.  Johnson  can  also  remove  the  same  officers ; 
and  if  Mr.  Johnson  cannot  remove,  the  officer  succeeding  him  in  case  of  John- 
son's impeachment  and  removal  cannot  rid  himself  of  the  existing  cabinet,  because 
it  is  still  said  to  be  Mr.  Lincoln's  term. 

If  the  term  which  Johnson  is  now  serving  out  is  Johnson's  term,  and  not 
Lincoln's,  then  everybody  admits  that  Stanton  may  be  legally  removed,  because 
he  can  only  hold  "for  and  during  the  term  of  the  President  by  whom  he  may 
have  been  appointed."  It  is  only  by  insisting  that  Lincoln's  term  does  not 
cease  till  March  4,  1869,  that  Stanton  is  supposed  for  a  moment  te  be  protected. 
This  position  leaves  no  term  at  all  for  Johnson,  and  if  Johnson  shall  be  removed 
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by  impeachment  and  "Wade  shall  take  his  place  and  serve  as  President  till  the 
4th  of  March  next,  he  too  will  have  no  term,  because  Lincoln's  term  covers  the 
full  period  of  his  service.  Now,  there  are  members  of  the  present  cabinet  serv- 
ing who  were  appointed  by  Mr.  Johnson,  to  wit,  Mr.  Browning  and  Mr.  Randall. 
If  these  gentlemen  can  serve  as  cabinet  ministers  during  the  term  of  the  Presi- 
dent appointing  them  and  for  one  month  thereafter,  will  some  senator  indicate 
to  me  when  Browning's  and  Randall's  terms  expire  ?  The  law  does  not  seem 
to  contemplate  a  case  of  President  without  a  term.  If  Johnson  has  no  term, 
then  Browning  and  Randall  either  have  no  terms  or  their  terms  last  forever. 

When  Mr.  Wade  becomes  President  he  will  surely  change  his  cabinet.  But 
Wade  having  no  presidential  term,  he  being  simply  an  ad  interim  President, 
filling  out  a  part  of  Mr.  Lincoln's  term,  when  will  his  cabinet  appointments  go 
out  of  office  1  The  law  declares  that  they  shall  "  hold  during  the  term  of  the 
President  by  whom  "  they  were  appointed.  They  were  not  appointed  by  Mr. 
Lincoln  for  Lincoln  was  dead  when  they  came  into  the  cabinet,  and  the  dead 
have  no  terms.  Hence,  under  this  construction,  they  would  not  have  to  retire 
at  the  end  of  a  month  from  March  4,  1869. 

I  need  not  elaborate.  This  mere  statement  will  show  the  absurdity  of  the 
pretensions'  now  set  up  in  reference  to  this  law.  We  ourselves  never  gave  it 
such  a  construction  until  that  unfounded  and  extraordinary  excitement  sprang 
up  on  the  attempted  removal  of  Mr.  Stanton.  The  Senate  gave  construction  to 
this  law  when  it  passed.  I  accepted  that  construction  at  the  time.  It  is  accord- 
ing to  the  letter  and  the  spirit  of  the  act.  The  Senate  at  all  times  protested 
against  forcing  on  any  President  an  obnoxious  or  disagreeable  cabinet  minister. 
The  House  insisted  on  doing  so.  The  bill  then  went  to  a  conference  com- 
mittee, and  on  that  committee,  in  behalf  of  the  Senate,  were  two  of  our  ablest 
lawyers,  Messrs.  Sherman  and  Williams.  When  the  bill  was  reported  from 
this  conference  committee,  Mr.  Howard  and  Mr.  Doolittle  called  for  an  explana- 
tion of  this  provision.     Mr.  Sherman  gave  it.     He  said  : 

That  this  provision  does  not  apply  to  the  present  case  is  shown  by  the  fact  that  its  lan- 
guage is  so  framed  as  not  to  apply  to  the  present  President.  The  senator  shows  that  himself, 
and  argues  truly  that  it  could  not  prevent  the  present  President  from  removing  the  Secretary 
of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  State.  > 

And  again  he  said  : 

If  the  President  dies  the  cabinet  goes  out.  If  the  President  is  removed  for  cause  by 
impeachment  the  cabinet  goes  out.  At  the  expiration  of  the  term  of  the  President's  office  the 
cabinet  goes  out. 

Mr.  Howard  expressed  himself  satisfied ;  the  Senate  was  satisfied.  Mr.  Wil- 
liams did  not  take  issue  on  construction,  but  acquiesced  by  saying  that — 

The  effect  of  this  proviso  will  amount  to  very  little  one  way  or  the  other,  for  I  presume 
that  whenever  the  President  sees  proper  to  rid  himself  of  an  offensive  or  disagreeable  cabinet 
minister  he  will  only  have  to  specify  that  desire,  and  the  minister  will  retire  and  a  new 
appointment  be  made. 

Mr.  Howe,  the  senator  from  Wisconsin,  who  had  offered  in  the  Senate  the 
amendment  to  include  cabinet  officers,  declared  that  he  was  not  satisfied  with 
the  bill,  and  clearly  intimated  that  the  House  amendment  had  been  abandoned ; 
and  such  is  yet  the  opinion  of  that  distinguished  senator,  and  hence  he  cannot 
convict  for  the  removal  of  Stanton.  It  will  be  rather  a  bad  record  now  to  con- 
vict the  President  of  crime  for  taking  the  same  view  that  we  ourselves  took  on 
the  passage  of  the  act.  I  took  that  view  of  the  law  then,  and  have*  enter- 
tained it  ever  since. 

But  we  are  told  that  the  President  claims  in  his  answer  the  power  to  have 
removed  Stanton  under  the  Oonstitutoin  and  in  defiance  of  law.  I  am  not  try- 
ing him  for  his  opinions.  I  am  called  to  pass  judgment  on  what  he  has  done, 
not  on  what  he  claims  bright  to  do.  We  must  not  convict  men  in  this  country 
for  entertaining  false  n^Jtons  of  politics,  morals,  or  religion.  It  is  often  difficult 
to  determine  who  is  right  and  who  is  wrong.     In  moments  of  temporary  excite- 
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ment  and  unfounded  alarm  whole  masses  of  people  have  rusfied  wildly  to  in- 
correct conclusions.  The  late  rebellion  shows  how  unreasonable,  how  insane 
and  foolish,  large  and  overwhelming  majorities  may  become.  And  in  this  con- 
dition they  are  intolerant  of  moderation,  and  even  of  common  sense.  From 
this  spring  mobs,  derision,  jeers,  insults,  and  personal  violence.  He  who  cannot 
resist  these  things  and  proclaim  the  right  at  the  risk  of  personal  sacrifice,  cannot 
expect  to  promote  the  great  cause  of  truth,  and  such  a  man  has  no  business 
whatever  in  this  body. 

When  the  President  attempts  to  exercise  an  alleged  constitutional  power 
against  the  law,  I  will  then  judge  of  his  crime.  "  Sufficient  unto  the  day  is  the 
evil  thereof."  For  the  removal  of  Stanton  and  the  appointment  of  Thomas  he 
has  undoubted  authority  under  the  laws  of  Congress.  I  cannot  convict  him  of 
crime,  either  for  doing  something  under  the  law  which  I  may  not  approve,  or 
for  simply  entertaining  an  opinion  about  the  Constitution  which  was  entertained 
and  acted  on  by  Madison,  Jefferson,  Adams,  Jackson,  and  others  as  patriotic 
and  as  wise  and  conscientious  as  ourselves. 

But  suppose  I  am  wrong  in  my  construction  of  the  law ;  must  I  necessarily 
convict  the  President  of  a  wicked  and  corrupt  intent  in  doing  just  what  nearly 
all  our  Presidents  have  done  under  a  claim  of  authority  from  the  Constitution 
itself?  The  President  is  a  co-ordinate  department  of  the  government.  He 
is  elected  b.y  the  people  and  responsible  to  them,  as  we  are.  He  is  to 
execute  the  law.  But  an  unconstitutional  law  is  no  law  at  all.  It  never  has 
binding  force.  It  is  void  from  its  inception.  Jefferson  and  Jackson,  as  Presi- 
dents, expressly  claimed  the  right  to  judge  in  the  first  instance  of  the  constitu- 
tionality of  laws,  and  even  so  to  judge  in  the  face  of  a  decision  of  the  Supreme 
Court.  If  a  President  is  bound  to  execute  one  void  act  he  is  equally  bound  to 
execute  others.  Suppose  that  Congress  should  pass  an  act  depriving  the  citizen 
of  the  right  of  trial  by  jury,  shall  the  President  execute  it  %  Suppose  Congress 
shall  declare  that  the  President  shall  grant  no  certificate  of  pardon  without 
consent  of  the  Senate1? .  The  Constitution  gives  him  full  and  exclusive  power 
"to  grant  pardons."  If  he,  then,  does  what  he  and  everybody  else  knows  he 
has  a  right  to  do,  he  may  under  the  law  fall  guilty  of  a  high  crime  or  misde- 
meanor, but  unless  he  violates  the  law,  and  at  some  time  issues  a  pardon,  this 
outrage  on  the  Constitution  must  stand  forever  as  a  valid  law.  Must  the 
President,  elected  by  the  people  and  for  a  shorter  term  than  ourselves,  thus  ab- 
dicate his  authority  as  a  part  of  the  government  and  suffer  this  congressional 
usurpation?  If  he  does  not  violate  such  a  law  he  is  himself  pfrjured,  for  he  is 
sworn  to  "preserve,  protect  and  defend"  not  an  invalid  law,  but  "the  Constitu- 
tion." I  do  not  claim  that  he  may  violate  every  law  passed  even  for  the  pur- 
pose of  procuring  a  judicial  construction.  I  do  not  say  that  he  may  in  mere 
wantonness  violate  or  disregard  any  law.  I  only  insist  that  each  case  shall 
stand  on  its  own  merits.  If  the  President's  purpose  be  criminal  and  corrupt, 
he  should  be  removed.  If  he  honestly  intended  only  to  procure  what  he  says 
in  this  case,  to  wit,  a  judicial  construction  of  a  doubtful  law,  doubtful  not  only 
in  its  terms,  but  doubtful  in  its  constitutionality,  what  right  have  we  to  pro- 
nounce him  guilty  of  high  crime  ?  Mr.  Lincoln,  without  law  and  against  law, 
increased  the  regular  army  and  the  navy.  Instead  of  impeaching,  we  applauded 
him  and  passed  laws  to  justify  and  protect  him.  Why  did  we  do  this  ?  Be- 
cause we  looked  beyond  the  act  to  the  motive.  We  then  declared  it  proper  to 
inquire  into  the  animus,  the  intention  of  the  President.  I  have  thought  it  pro- 
per, also,  in  this  case  to  examine  into  the  President's  intentions.  I  am  satisfied 
that  all  evidence  tending  to  explain  his  intention  should  have  gone  before  the 
court.  We  sit  in  the  capacity  of  a  court  and  also  a  jury.  As  a  court  we  must 
hear  all  evidence ;  as  a  jury  we  must  consider  that  only  which  is  competent 
and  relevant. 

The  constitution,  in  making  us  the  "  sole"  judges  of  the  law  and  the  fact, 
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presumes  that  we  are  sufficiently  intelligent  to  hear  all  testimony  offered,  whether 
competent  or  incompetent,  and  to  exclude  from  our  minds  that  which  is  im- 
proper. When  the  court  and  jury  are  different  persons  it  may  be  well  to  confine 
the  testimony  going  before  the  jury  to  that  which  is  clearly  competent  and  rele- 
vant; but  no  such  rule  applies  to  the  court.  It  is  the  duty  of  the  judge  to  be 
informed  of  the  nature  and  the  precise  character  of  the  testimony  proposed 
before  he  can  determine  the  propriety  of  its  introduction.  So  in  this  case.  An 
essential  element  of  guilt  charged  in  these  articles  against  the'  President  is  a 
wicked  intent  to  violate  the  Constitution  and  the  laws.  He  offered  to  show 
that  his  constitutional  advisers,  his  cabinet  ministers,  counselled  him  to  the  course 
pursued,  and  that  the  whole  object,  end,  and  aim  of  his  action  in  the  premises 
was  to  subject  the  law  to  the  test  of  judicial,  examination.  This  advice,  he  al- 
leges, jras  a  part  of  the  res  gestce  and  the  foundation  on  which  his  conduct  was 
based.  Even  Mr.  Stanton  had  concurred  with  the  other  members  of  the  cabinet 
that  this  very  law,  the  tenure-of-office  act,  was  unconstitutional  and  invalid.  If 
so,  it  was  an  infringement  of  the  President's  constitutional  powers,  and  the  least 
he  could  do,  it  seems,  was  to  submit  the  differences  between  himself  and  Con- 
gress to  that  tribunal  which  was  erected  to  settle  such  differences,  and  to  the 
judgments  of  which  we  must  all  submit  if  we  would  avoid  anarchy  and  civil  war 

Whether  the  President's  intentions  were  as  pacific  and  innocent  as  he  alleges 
then  to  have  been,  I  do  not  pretend  to  say.  I  only  insist  that  competent  evidence, 
such  as  this,  going  to  explain  the  character  of  his  intentions,  should  not  have 
been  rejected  by  the  court.  It  should  have  been  received  and  properly  weighed. 
Even  in  a  civil  suit  for  damages  in  a  case  of  false  imprisonment  the  advice  of 
hired  attorneys  is  competent  to  show  a  want  of  malice  or  corrupt  intention  in 
instigating  the  prosecution.  Why  should  the  President,  however  wicked  or  cor- 
rupt he  may  be,  in  a  greater  criminal  proceeding,  where  the  presumptions  of  law 
must  favor  his  innocence,  be  deprived  of  this  just  and  reasonable  rule  1  If  he 
cannot  change  his  cabinet  without  our  consent,  then  we  are  more  or  less  respon- 
sible for  the  advice  given  him  by  the  cabinet.  We  propose  to  force  a  cabinet 
on  him  against  his  will  and  compel  him  to  be  governed  by  their  advice  or  take 
the  responsibility  of  rejecting  it.  If  he  disregards  this  advice  he  should  be  pun- 
ished, I  presume,  for  obstinacy  and  dangerous  purposes  of  unsurpation.  If  he 
take  their  advice  he  is  not  permitted  to  show  this  fact  in  order  to  negative  the 
inference  of  wilful,  wicked,  and  corrupt  intentions. 

A  verdict  of  guilty  on  these  articles,  after  the  exclusion  of  this  testimony, 
would  fail  to  command  the  respect  and  approval  of  any  enlightened  public  judg- 
ment. 

In  addition  to  what  I  have  said,  permit  me  to  add  one  other  reason  why  no 
conviction  can  be  had  on  the  articles  connected  with  the  removal  of  Stanton  and 
the  appointment  of  Thomas.  It  is  not  alleged  in  any  of  them  that  Stanton  is 
actually  removed,  nor  that  Thomas  is  actually  assigned  to  duty.  And  if  it  were 
so  charged,  the  evidence  is  wholly  insufficient  to  support  it.  The  evidence 
shows  that  Stanton  is  yet  in  the  office  discharging  its  duties,  and  that  Thomas 
is  yet  a  private  citizen.  He  asked  for  the  office,  but  Stanton  refused  to  yield  it; 
Stanton  remained  in  and  Thomas  has  remained  out.  This  is  the  theory  of  the 
prosecution.  •  Then  what  is  the  offence  1  Not  that  a  removal  has  been  made, 
nor  that  an  appointment  ad  interim  has  been  effected.  The  worst  phase  of  the 
matter  is  that  the  President  has  attempted  to  do  these  things  and  failed.  This 
"s  not  a  high  crime  or  misdemeanor  for  two  reasons :  first,  he  had  full  power 
under  the  laws  of  Congress  to  remove  and  appoint  as  he  tried  to  do  ;  and  second, 
if  he  had  no  such  power,  the  attempt  thus  to  exercise  it  is  not  by  statute  law 
nor  by  common  law  nor  by  common  sense  a  high  crime  or  misdemeanor. 

This,  in  my  judgment,  disposes  of  the  first  eight  articles.  I  know  that  in  the 
fourth,  fifth,  sixth,  and  seventh  articles  there  is  an  allegation  of  conspiracy  by 
the  President  with  General  Thomas  to  seize  and  possess  the  War  Department. 
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In  the  first  place,  there  is  not  a  particle  of  testimony  proving  a  prior  agreement, 
much  less  a  conspiracy  between  these  parties. 

Second,  a  conspiracy  to  be  unlawful  must  contemplate  an  unlawful  act,  or  a 
lawful  act  by  unlawful  means.  The  objects  designed  by  the  President — the 
removal  of  Stanton  and  the  appointment  of  Thomas  ad  inferi?n—were  lawful 
acts*,  and  hence  any  conspiracy  based  on  these  facts  must  fall.  And  no  unpre- 
judiced man  can  say  that  the  proof  shows  any  purpose  on  the  part  of  the  Presi- 
dent to  use  force  in  the  removal  of  Mr.  Stanton.  The  evidence  throughout  dis- 
proves any  such  charge.  The  ninth  article  fails  to  charge  any  offence  whatever. 
It  alleges  that  the  President  declared  to  General  Emory  that  in  his  opinion  a 
certain  law,  passed  in  1867,  taking  away  some  of  his  prerogatives  as  command- 
er-in-chief, is  an  unconstitutional  law.  A  great  many  people  besides  the  Presi- 
dent entertain  the  same  opinion.  The  right  of  private  judgment  has  bee*  pun- 
ished in  some  countries,  and  some  even  have  suffered  in  the  United  States  for 
this  alleged  offence,  but  the  precedents  are  very  bad,  and  should  not  be  followed. 
He  who  follows  them  far  in  this  country  will  follow  them  to  his  own  destruction. 

It  is  not  charged  that  the  President  violated  this  law,  although  he  thought  it 
unconstitutional.  But  it  is  said  that  he  expressed  this  simple  opinion  to  Emory 
"  to  induce  said  Emory,  in  his  official  capacity  as  commander  of  the  department 
of  Washington,  to  violate  the  provisions  of  said  act,"  &c.  It  is  not  pretended 
that  Emory  was  influenced  by  the  President's  opinions.  The  President  gave 
him  no  order  to  violate  it,  nor  did  he  insinuate  that  he  would  like  to  have  him 
do  so. 

And  had  he  so  ordered,  I  presume  that  Emory  would  not  have  gratified  him 
by  obedience,  for  he  seems  to  have  had  a  different  opinion,  and  maintained 
it  with  great  zeal  and  confidence  against  his  commander-in-chief. 

The  truth  is  that  after  the  unfortunate  misunderstanding  between  the  Presi- 
dent and  General  Grant,  and  after  the  proceeding  in  reference  to  the  removal 
of  Stanton,  the  President  learned  through  the  Secretary  of  the  Navy  that  some 
extraordinary  movements  of  military  officers  in  the  district  were  being  made,  to 
be  foljowed  in  all  probability  by  some  unauthorized  and  dangerous  disposition 
of  troops.  To  show  that  the  President  contemplated  no  violence  in  the  premises, 
it  is  sufficient  to  say  that  when  he  removed  Stanton  he  had  not  seen  Emory, 
and  knew  that  General  Grant  was  inimical  to  him.  He  seems  not  to  have  known 
a  word  about  troops  in  the  district.  He  did  not  know  how  many  were  here  or 
what  troops  they  were.  He  had  not  consulted  a  single  officer,  and  seems  not  to 
have  known  but  that  all  the  troops  had  been  sent  away  or  others  brought  in. 
Being  informed  of  these  movements,  and  no  doubt  fearing  that  he  himself  might 
be  violently  seized  by  military  power  and  dragged  from  the  Executive  Mansion, 
he  sent  for  the  commander  of  the  district  to  ascertain  what  was  going  on.  The 
interview  resulted  in  a  conversation  clearly  indicating  the  fears  of  the  President, 
and  on  these  fears  is  based  this  article  of  impeachment.  It  will  not  likely 
receive  a  respectable  vote,  and  I  dismiss  it  for  the  consideration  of  those  who 
find  in»it  more  than  I  have  found. 

The  tenth  article  arraigns  the  President  for  making  grossly  abusive  and  inde- 
cent speeches  for  the  purposes  *'  of  setting  aside  the  rightful  authority  and 
powers  of  Congress,"  and  to  bring  Congres3  iuto  "  disgrace,  ridicule,  hatred, 
contempt,  and  reproach."  After  setting  out  the  language  of  some  of  the  speeches 
in  the  form  of  specifications,  the  article  concludes  as  follows,  to  wit : 

Which  said  utterances,  declarations,  threats,  aud  harangues,  highly  censurable  in  any/ 
are  peculiarly  indecent  and  unbecoming  in  the  Chief  Magistrate  of  the  United  States,  by 
means  whereof  said  Andrew  Johnson  has  brought  the  high  office  of  the  President  of  the 
United  States  into  contempt,  ridicule,  and  disgrace,  to  the  great  scandal  of  all  good  citjzens, 
whereby  said  Andrew  Johnson,  President  of  the  United  States,  did  commit,  and  was  then 
and  there  guilty  of  a  high  misdemeanor  in  office. 

In  my  judgment  these  speeches  are  highly  censurable.     They  were,  perhaps, 
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made  to  brinj*  contempt  and  ridicule  on  Congress  as  charged,  but  if  so  made 
they  failed  of  their  object.  Indeed  it  is  specially  charged  that  they  failed.  It 
is  alleged  that  the  President  intended  to  disgrace  Congress,  but  succeeded  only 
in  disgracing  "the  office  of  Presidept."  .Whatever  else  maybe  said  of  the 
President's  intentions,  or  the  result  of  his  conduct  on  the  occasions  alluded  to,  it 
may  be  perhaps  safely  assumed  that  he  succeeded  in  bringing  ridicule  and  con- 
tempt, if  not  disgrace,  upon  himself.  Congress  survived  the  attack.  Indeed, 
the  speeches  greatly  assisted  the  friends  of  Congress  in  carrying  the  election 
which  immediately  followed.  If  this  be  a  political  or  partisan  trial  we  should 
thank  the  President  for  these  disgraceful  harangues,  for  in  a  party  point  of 
view  he  and  his  policy  were  greatly  damaged  by  them.  I  am  inclined  to  think 
that  the  office  of  President  suffered  more  than  Congress.  But  that  office  will 
survive  the  humiliation  of  these  speeches. 

They  are  not  official  papers.  They  did  not  emanate  from  Mr.  Johnson  as 
President,  but  from  Mr.  Johnson  as  a  stump  speaker.  In  his  latter  capacity 
he  forgot  the  dignity  of  his  office.  In  fact,  he  seems  to  have  left  the  office 
behind  him  and  turned  himself  loose  as  a  private  citizen,  to  bandy  epithets 
with  that  great  people  from  whom  he  had  sprung  and  with  whom  he  longed 
for  a  short  revel  even  before  the  expiration  of  his  term. 

I  perceive  much  for  criticism,  and,  indeed,  for  censure,  in  these  speeches,  but 
I  cannot  for  a  moment  think  they  contain  the  elements  of  crime  for  which  the 
President  may  rightfully  be  impeached. 

The  Constitution  provides  that  Congress  "  shall  make  no  law  abridging  the 
freedom  of  speech  or  of  the  press."  The  President,  like  other  persons,  is  pro- 
tected under  this  clause.  He,  too,  has  the  right  to  make  foolish  speeches.  I 
do  not  now  say  that  there  is  no  limit  to  the  enjoyment  of  this  right,  or  that  it 
might  not  be  so  much  abused  by  a  President  as  to  demand  his  impeachment 
and  removal  from  office.  But  in  this  case  the  offence  is  certainly  not  of  so 
heinous  a  character  as  to  demand  punishment  in  the  absence  oft  $  law  defining 
the  right  and  providing  specific  penalties,  and  also  in  the  face  of*a  constitutional 
provision  declaring  that  the  freedom  of  speech  cannot  be  abridged  by  law. 

I  have  examined  these  ten  articles  as  though  the  offences  were  formally  and 
sufficiently  charged.  I  have  taken  no  technical  exception,  but  have  considered 
the  indictment  as  good  on  its  face.  I  look  more  to  substance  than  to  form  in 
this  proceeding.  No  rules  of  pleading  are  prescribed  for  our  government,  and 
if  I  could  find  an  offence  charged,  however  inartificially  presented,  I  should 
deem  it  my  duty  to  disregard  the  mere  defects  of  form.  But  we  cannot  go 
outside  of  the  charges  presented.  If  one  offence  is  charged  we  cannot  convict 
of  another.  If  the  President  corruptly  pardoned  a  convicted  criminal,  we  can- 
not pronounce  him  guilty  of  that  act  on  an  indictment  for  removing  Stanton. 
If  he  usurped  power  in  appointing  military  governors  in  the  southern  States, 
and  violated  all  law  in  ordering  them  paid  for  their  services  from  the  public 
funds,  we  cannot  pronounce  him  guilty  thereof  on  a  presentment  charging  that 
he  made  a  maudlin  or  disgraceful  speech  at  St.  Louis. 

If  I  were  disposed  to  criticise  severely  the  emptiness  and  insufficiency  of 
these  articles,  I  might  refer  to  the  language  of  honorable  Thaddeus  Stevens,  in 
the  House  of  Representatives,  on  the  3d  day  of  March  last,  after  they  had  been 
adopted,  and  at  the  time  when  he  offered  for  the  consideration  of  that  body  the 
eleventh  article.  Referring  to  these  ten  articles,  he  said,  (advocating  the  eleventh 
article :) 

I  will,  therefore,  read  it  and  call  it  one  and  a  half,  as,  in  my  judgment,  it  is  the  gist  and 
vital  portion  of  this  whole  prosecution.  I  wish  this  to  be  particularly  noticed,  for  I  intend 
to  offer  it  as  an  amendment.  I  wish  gentlemen  to  examine  and  see  that  this  charge  is 
nowhere  contained  in  any  of  the  articles  reported,  and  unless  it  be  inserted  there  can  be  no 
trial  upon  it ;  and  if  there  be  shrewd  lawyers,  as  I  know  there  will  be,  and  cavilling  judges, 
and,  without  this  article,  they  do  not  acquit  him,  they  are  greener  than  I  was  in  any  case 
J  ever  undertook  before  the  court  of  quarter  sessions. 
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I  now  come  to  the  eleventh  article.  It  is  the  only  one  upon  which  I  have 
ever  entertained  serious  doubts,  and  I  will  therefore  set  it  out  in  full.  It  is  as 
follows :     . 

Art.  11.  That  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the 
high  duties  of  his  office,  and  of  his  oath  of  office,  and  in  disregard  of  the  Constitution  and 
laws  of  the  United  States,  did  heretofore,  to  wit,  on  the  18th  day  of  August,  A.  D.  I860, 
at  the  city  of  Washington,  and  the  District  of  Columbia,'  by  public  speech,  declare  and 
affirm,  in  substance,  that  the  thirty-ninth  Congress  of  the  United  States  was  not  a  Congress 
of  the  United  States  authorized  by  the  Constitution  to  exercise  legislative  power  under  the 
same,  but,  on  the  contrary  was  a  Congress  of  only  part  of  the  States,  thereby  denying, 
and  intending  to  deny,  that  the  legislation  of  said  Congress  was  valid  or  obligatory  upon 
him,  the  said  Andrew  Johnson,  except  in  so  far  as  he  saw  fit  to  approve  the  same,  and 
also  thereby  denying,  and  intending  to  deny,  the  power  of  the  said  thirty-ninth  Congress 
to  propose  amendments  to  the  Constitution  of  the  United  States ;  and,  in  pursuance 
of  said  declaration,  the  said  Andrew  Johnson,  President  of  the  United  States,  afterward, 
to  wit,  on  the  21st  day  of  February,  A.  D.,  1868,  at  the  city  of  Washington,  in  the  District 
of  Columbia,  did,  unlawfully,  and  in  disregard  of  the  requirements  of  the  Constitution,  that 
he  should  take  care  that  the  laws  be  faithfully  executed,  attempt  to  prevent  the  execution 
of  an  act  entitled  "An  act  regulating  the  tenure  of  certain  civil  offices,''  passed  March  2, 
1867,  by  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive  means 
by  which  he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions  of 
the  office  of  Secretary  for  the  Department  of  War,  notwithstanding  the  refusal  of  the  Senate 
to  concur  in  the  suspension  theretofore  made  by  said  Andrew  Johnson  of  said  Edwin 
M.  Stanton  from  said  office  of  Secretary  for  the  Department  of  War;  and  also  by  further 
unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive,  means,  then 
and  there,  to  prevent  the  execution  of  an  act  entitled  "An  act  making  appropriations  for  the 
support  of  the  army  for  the  fiscal  year  ending  June  30,  1868,  and  for  other  purposes," 
approved  March  2,  1867  ;  and  also  to  prevent  the  execution  of  an  act  entitled  "An  act  to 
provide  for  the  more  efficient  government  of  the  rebel  States,"  passed  March  2,  1867,  whereby 
the  said  Andrew  Johnson,  President  of  the.  United  States,  did  then,  to  wit,  on  the  21st 
day  of  February,  A.  D.  1868,  at  the  city  of  Washington,  commit,  and  was  guilty  of,  a  high 
misdemeanor  in  office. 

The  great  difficulty  presented  to  my  mind  in  connection  with  this  article  is 
to  ascertain  what  it  really  charges.  It  will  be  observed  that  one  thing  is  dis- 
tinctly charged,  and  that  is,  that  the  President,  in  August,  1866,  declared  and 
affirmed,  not  in  words,  but  "  in  substance,"  that  "  the  thirty-ninth  Congress  was 
not  a  Congress  of  the  United  States,  authorized  by  the  Constitution  to  exercise 
legislative  power  under  the  same,  but,  on  the  contrary,  was  a  Congress  of  only 
part  of  the  States,  thereby  denying  and  intending  to  deny  that  the  legislation 
of  said  Congress  was  valid  or  obligatory  on  him,"  &c.  The  article  then  pro- 
ceeds to  declare  that  "  in  pursuance  of  said  declaration  "  the  President  did  three 
certain  things,  to  wit : 

1.  He  attempted  to  prevent  the  execution  of  the  tenure-of-office  act  "  by  un- 
lawfully devising  and  contriving,  and  attempting  to  devise  and  contrive  means 
by  which  he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  func- 
tions of  the  office  of  Secretary  for  the  Department  of  War,  notwithstanding  the 
refusal  of  the  Senate  to  concur  in  the  suspension,"  &c. 

2.  And,  also,  "  by  further  unlawfully  devising  and  contriving,  and' attempting 
to  devise  and  contrive,  means,  then  and  there,  to  prevent  the  execution"  of  the 
army  appropriation  act,  of  1867,  requiring  that  all  military  orders  by  the  Presi- 
dent to  inferior  officers  be  countersigned  by  General  Grant.     And,  also, 

3.  "  To  prevent  the  execution  "  of  the  act  of  March  2,  1867,  for  the  govern- 
ment and  reconstruction  of  the  rebel  States ;  whereby  it  is  charged  that  the 
President  "  did  then,  to  wit,  on  the  2  Lst  day  of  February,  A.  D.  1 868,  at  the 
city  of  Washington,  commit,  and  was  guilty  of,  a  high  misdemeanor  in  office." 

It  will  be  seen  the  article  winds  up  with  charging  one  single  offence,  and  that 
offence  is  said  to  have  been  committed  on  the  21st  day  of  February,  1868. 

This  produces  confusion.     One  would  suppose  on  first  reading  the  indictment,  • 
that  the  body  of  the  offence  consisted  in  the  declaration  of  the  President  that 
the  thirty-ninth  Congress  was  not  a  lawful  Congress.     But  that  hypothesis  is 
shaken  when  we  reflect  that  this  declaration  appears  to  have  been  made  on  the 
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IStli  of  August,  1866.  And  again,  if  this  declaration  of  the  President  be  the 
real  offence,  and  the  enumerated  instances  of  resistance  to  the  laws  passed  by 
Congress  be  merely  the  proofs  or  evidences  showing  the  President's  disregard  or 
contempt  of  its  legislation,  the  article  must  fail,- for  two  reasons  :  first,  the  crimi- 
nal words  charged  are  not  supported  by  the  evidence;  and  second,  if  the 
words  were  proved  as  laid, -no  mere  words^  declaration,  or  opinion,  in  reference 
to  the  constitutional  character  of  Congress  or  the  validity  of  its  laws  can  be 
tortured  into  a  high  crime  or  misdemeanor.  Such  an  expression  is  not  now 
known  as  a  crime  under  any  statute,  and  no  statute  can  make  it  a  crime,  for  the 
reason,  as  already  stated,  that  the  Constitution  forbids  it. 

If,  then,  there  be  an  offence  charged  in  the  article,  it  must  consist  in  the  alle- 
gation that  the  President  devised  ways  and  means  to  prevent  the  execution  of 
certain  acts  of  Congress. 

By  carefully  examining  the  evidence,  it  will  be  found  that  no  testimony  was 
offered  to  show  that  the  President  attempted  to  prevent  the  execution  of  the  recon- 
struction act,  except  a  telegram  to  Governor  Jenkins,  which  telegram  was  sent 
long  before  the  passage  of  the  reconstruction  act,  and  could  have  had  no  refer- 
ence to  it  whatever.  Jt  will  also  be  seen  that  the  only  evidence  adduced  to  show 
resistance  to  the  army  appropriation  bill  is  that  of  General  Emory.  It  is  the 
same  offered  in  support  of  the  ninth  article.  Instead  of  proving  the  charge  it 
-actually  disproves  it.  Hence,  nothing  is  now  left  in  the  eleventh  article  except 
the  allegation  that  the  President  attempted  to  prevent  Mr.  Stanton  from  resum- 
ing his  duties  as  Secretary  of  War  after  the  Senate  had  refused  to  concur  in  his 
suspension.  It  is  true  that  the  President,  in  a  letter  addressed  to  General  Grant, 
on  the  10th  of  February,  1868,  admits  that  he  had  expressed  to  Grant  a  wish 
that  he  would  either  hold  the  office  and  contest  Stanton's  right  to  k  in  the  courts, 
or  that  he  (Grant)  would  surrender  it  to  the  President  in  time  to  fill  it  with 
another  name.  On  first  impression  it  appeared  to  me  that  this  charge  was  estab- 
lished by  the  President's  own  admission,  and  that,  being  established,  it  was  an 
offence  under  the  civil-tenure  act;  and  so  believing,  I  had  at  one  time  partially 
come  to  the  conclusion  to  vote  for  this  one  single  charge  in  all  the  11  articles; 
but,  upon  a  more  careful  examination  and  comparison  of  views  with  fellow- 
•senators,  I  became  satisfied  that  the  article  failed  to  charge  any  offence. 

In  the  first  place,  admitting  the  charge  alleged  to  be  fully  proved,  neither  the 
civil-tenure  act  nor  any  other  law  declared  it  a  crime  or  misdemeanor.  The 
civil- tenure  act  declares  a  removal  or  an  appointment  made  contrary  to  its  pro- 
visions a  misdemeanor,  but  it  does  not  make  penal  an  effort  to  keep  out  of 
office  one  who,  for  the  time  being,  stands  legally  suspended. 

2.  The  charge  itself  is  wholly  unproved.  By  examining  the  President's 
letter,  in  which  appears  the  admission,  it  will  be  seen  that  no  attempt,  nor  even 
a  declaration  of  intention,  was  made  by  the  President  to  prevent  Stanton  from 
resuming  the  War  Office  after  the  Senate  had  passed  on  the  suspension.  Indeed, 
if  senators  will  reflect,  they  will  remember  that  the  Senate  acted  on  this  ques- 
tion late  at  night,  and  Stanton  entered  the  War  Department  early  the  next 
morning,  and  that  in  the  mean  time  there  was  no  interview  between  the  Presi- 
dent and  General  Grant.  The  only  offence,  therefore,  consists  in  a  mere  decla- 
ration, or  the  expression  of  a  wish,  by  the  President  made  long  before  the 
Senate  acted  on  Stanton's  suspension,  and  while  it  is  admitted  that  he  was 
legally  out  of  the  office.  Grant,  it  seems,  partially  consented  to  this  request  of 
the  President,  but  no  act  was  done  either  by  the  President  or  by  General  Grant 
to  carry  out  this  expressed  wish. 

3.  It  will  be  observed  that  the  President's  request  to  Grant  was  in  the  alter- 
native, and  it  was  a  mere  request.  The  President  did  not  ask  him  to  keep 
Stanton  out.  He  asked  him  either  to  contest  Stanton's  right  in  the  courts  or 
.to  surrender  the  office-back  to  him.     Grant  at  first  promised  to  do  so.     If,  then, 
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the  President  devised  ways  and  means  to  do  an  unlawful  act,  Grant  must  be 
implicated  with  him,  and  nobody  pretends  that  such  is  the  case. 

4.  Even  if  it  appear  that  the  President  did  all  that  can  be  charged  on  the 
subject,  that  is,  if  he  had  resolved,  and  even  endeavored  by  act,  to  keep  Stan- 
ton out  of  the  War  Office,  after  the  action  of  tlie  Senate,  it  does  not  follow  that 
he  committed  even  an  improper,  much  less  an  unlawful  act.  In  my  view  of 
the  subject,  he  had  a  perfect  right  to  suspend  Mr.  Stanton  under  the  second 
section  of  the  tenure- of-office  act,  and  if  the  Senate  found  against  the  suspen- 
sion, he  had  an  equal  right  under  the  act  of  1789  to  remove  him  from  office 
absolutely.  Having,  therefore,  full  and  complete  authority  to  do  all  that  the 
charge  can  possibly  include,  I  cannot,  on  further  reflection,  consent  that  this  arti- 
cle contains  matter  upon  which  an  impeachment  may  be  properly  predicated. 

If  any  further  reason  were  needed  for  voting  against  this  article,  it  might  be 
found  in  the  fact  that  there  is  absent  from  the  proof  all  pretence  of  a  corrupt  or 
wicked- design  in  this  request  of  the  President.  The  only  evidence  adduceoTls 
his  own  admission,  and  when  the  whole  letter  is  taken  together  it  appears  that 
the  President  was  of  the  opinion  that  Stanton  was  already  permanently  removed, 
and  he  designed  only  to  test  that  question  before  the  courts. 

I  might  extend  this  examination  to  much  greater  length.  But  the  iritelligeat 
reader  of  this  trial  will  look  to  the  charges  and  the  evidence  for  himself.  I 
have  not  attempted  to  elaborate  any  point.  I  have  simply  endeavored  to  pre- 
sent some  of  the  leading  points- which  influence  my  judgment  in  voting  against 
this  prosecution.  I  do  not  say  that  the  President  is  void  of  offence.  I  have 
not  said  even  that  he  ought  not  to  be  impeached  and  removed  from  office.  But 
I  have  said,  and  I  now  repeat  it  with  emphasis,  that  in  my  judgment  a  cool  and 
deliberate  future  will  not  fail  to  look  with  amazement  on  this  extraordinary  pro- 
ceeding as  it  is  now  presented  to  us,  and  the  legal  and  discriminating  minds  of 
the  world  would  visit  with  deserved  condemnation  a  judgment  of  conviction  on 
any  one  of  the  articles  now  pending.  I  have  taken  up  too  much  time  already, 
and  hence  I  forbear  to  allude  to  Jhe  political  aspects  of  the  question.  We  are 
told  that  the  people  clamor  for  the  President's  conviction.  It  may  be  so.  But 
I  cannot  believe  that  one-third  of  the  people  of  this  country  would,  as  jurors, 
convict  the  President  on  these  articles.  If  they  clamor  for  convictiou  it  is  on 
account  of  other  matters  and  for  other  offences  than  these.  Suppose,  however, 
1  am  mistaken,  and  that  nine-tenths  of  the  people  desire  his  removal,  is  that  a 
reason  why  we  should  surrender  our  convictions  of  duty  ]  We  have  been  sworn 
to  examine  this  case  from  a  legal  and  not  a  party  point  of  view.  If  this  were 
a  vote  whether  Johnson  should  be  elected  President,  or  whether,  being  in,  he  is 
a  fit  person  for  the  exalted  office,  our  position  might  be  relieved  of  much  embar- 
rassment. The  question  is  simply  one  of  guilt  under  the  charges  as  presented 
by  the  House,  and  I  caunot,  injustice  to  the  laws  of  the  land,  injustice  to  the 
country  or  to  my  own  sense  of  right,  render  any  other  response  to 'the  several 
articles  than  a  verdict  of  "  not  guilty." 


Opinion  of  Mr.  Senator  Patterson,  of  New  Hampshire. 

We  have  been  brought  to  a  new  illustration  and  test  of  our  institutions.  The 
responsibility  of  the  Chief  Magistrate  to  the  people  and  their  power  to  remove 
him  from  his  place,  if  faithless  and  treacherous  to  his  .high  trusts,  are  on  trial 
in  the  Senate.  If  before  civil  order  is  restored  and  the  animosities  of  war 
allayed  the  temper  of  forty  millions  of  people  shall  .be  self-controlled  ;  if  the 
currents  of  business  are  uninterrupted  and  society  discharges  its  ordinary  func- 
tions without  disorder,  as  the  case  passes  to  its  final  issue  of  conviction  or  acquit- 
tal, it  will  not  only  prove  the  capacity  of  the  people  for  self-government  but 
will  reassure  the  strength  and  stability  of  the  republic.     It  will  be  a  triumph  of 
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popular  institutions  which  must  unsettle  the  foundations  of  arbitrary  power  and 
hasten  the  establishment  of  free  governments. 

The  first  of  the  articles  exhibited  by  the  House  of  Representatives  against 
the  President  of  the  United  States  charges  a  violation  of  the  Constitution  of  the 
United  States  and  of  an  act  regulating  the  tenure  of  certain  civil  offices,  passed 
March  2,  18G7,  in  the  issuance  of  "an  order,  in  writing,  for  the  removal  of 
Edwin  M.  Stanton  from  the  office  of  Secretary  for  the  Department  of  War." 

It  is  alleged  that  this  was  done  contrary  to  the  provisions  of  the  Constitution 
and  with  the  intent  to  violate  the  act  above  named,  and  was,  therefore,  a  high 
misdemeanor,  for  which  he  should  be  removed  from  office. 

First,  was  it  a  violation  of  the  Constitution  ? 

An  unlimited  power  of  removal  from  office  cannot,  I  think,  belong  to  the 
President  by  force  of  the  Constitution.  There  certainly  is  no  word  in  that 
instrument  which  confeis  any  such  authority  directly.  It  says  "the  executive 
power  shall  be  vested  in  a  President  of  the  United  States  of  America,"  but 
that  power  is  limited  by  the  letter  of  the  Constitution  and  by  direct  grants  of 
power  to  other  departments  of  the  government.  If  the  Executive  possesses  the 
right  of  removal  in  the  case  of  officers  appointed  by  the  co- ordinate  action  of 
himself  and  the  Senate  it  must  be  by  implication. 

The  Constitutution  says  the  President  "shall  nominate, 'and,  by  and  with 
the  advice  and  consent  of  the  Senate,  appoint,"  &c.  Now,  the  right  to  remove 
cannot  be  drawn  from  the  right  to  nominate,  and,  if  it  comes  from  the  right  to 
appoint,  then  it  exists  conjointly  in  the  President  and  Senate. 

There  is  an  objection  to  this  doctrine,  however,  more  fundamental.  We  can- 
not by  inference  lodge  in  the  President  a  power  which  would  enable  him  to 
destroy  another  power  vested  expressly  in  the  legislative  branch  of  the  gov- 
ernment. The  Constitution  co-ordinates  the  Senate  with  the  President  in  the 
appointment  of  the  higher  officials.     Hamilton,  in  speaking  of  this,  says  : 

It  would  be#an  excellent  check  upon  a  spirit  of  favoritism  in  the  President,  and  would  tend 
greatly  to  prevent  the  appointment  of  unfit  characters  from  State  prejudice,  from  family  con- 
nection, from  personal  attachment,  or  from  a  view  *o  popularity.  In  addition  to  this,  it 
would  be  an  efficacious  source  of  stability  in  the  administration. 

But  it  will  be  readily  seen  that  if  the  President  has  the  right  to  remove  and 
make  ad  interim  appointments  at  pleasure,  the  co-ordinate  function  of  the  Senate 
in  appointments  may  become  a  nullity  and  the  purpose  of  the  Constitution  be 
defeated.  It  destroys  at  one  blow  this  great  safeguard  against  usurpation  and 
maladministration  in  the  Executive. 

Without  delaying  to  discuss  this  subject  further,  I  simply  say  that,  to  my 
mind,  a  natural  interpretation  of  the  Constitution  would  give  the  appointing  and 
removing  power  to  the  same  parties. 

But  the  acts  of  1789  and  1795  gave  a  legislative  construction  adverse  to  this 
view,  and,  whether  these  acts  are  repealed  or  not,  if  it  can  be  shown  that  the 
President  violated  no  law  in  the  removal  of  Mr.  Stanton,  it  would  be  clearly 
unjust  to  impeach  him  for  having  conformed  to  a  legislative  construction  of  the 
Constitution,  unquestioned  for  fifty  years,  against  the  views  and  wishes  of  the 
majority  of  Congress.  So  heavy  a  judgment  should  not  fall  upon  the  Chief 
Magistrate  for  having  followed  an  exposition  of  the  fudamental  law,  authorized 
by  solemn  enactment  and  supported  by  some  of  the  ablest  among  the  earliest 
statesmen  of  the  republic. 

The  second  allegation  in  the  article  is  a  violation  of  law  in  the  removal  of 
Mr.  Stanton. 

The  respondent  urges  a4  threefold  defence  against  this  charge : 

1st.  That  the  non-execution  of  the  act  of  March  2,  1867,  "regulating  the 
tenure  of  certain  civil  offices,"  was  not  a  breach  of  executive  trusts,  as  the  law 
was  unconstitutional  and  void. 

2d.  That  a  denial  of  the  validity  of  the  act  and  an  intentional  disregard  of 
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its  provisions  in  order  to  bring  the  statute  into  court  and  test  its  constitutionality 
is  not  an  impeachable  offence. 

3d.  That  the  language  of  the  statute  does  not  include  Mr.  Stanton,  and  hence 
his  removal  was  no  violation  of  law. 

Whether  the  President  had  or  had  not  a  constitutional  right  to  remove  at 
pleasure  officers  confirmed  by  the  Senate  was  the  theme  of  the  great  debate  in 
1789  upon  the  establishment  of  the  State  Department.  It  was  purely  a  ques- 
tion of  interpretation,  and  was  argued  upon  both  sides  by  lawyers  of  unsur- 
passed ability.  Even  the  great  statesmen  who  had  been  master  spirits  in  the 
constitutional  convention,  ahd  whose  genius  had  passed  largely  into  the  frame- 
work of  the  government,  entered  the  lists  and  battled  earnestly  on  either  side. 
When  the- Constitution  was  before  the  State  conventions  for  adoption  the  Feder- 
alist expressly  denied  this  right  to  the  Executive,  but  the  Congress  of  1789 
reversed  that  interpretation  which  had  received  the  popular  approval  by  a  close 
vote  of  34  to  20  in  the  House  and  by  the  casting  vote  of  the  Vice  President  in 
the  Senate.  It  is  believed  that  the  character  of  Washington,  then  Chief  Magis- 
trate, largely  influenced  the  result,  and  statesmen  as  patriotic  and  enlightened 
as  any  who  took  part  in  the  deliberations  of  the  first  Congress  have  since  dep- 
recated a  construction  which  they  believe  a  hazardous  and  unwarranted  change 
of  the  Constitution. 

In  1835,  a  committee  of  Congress,  composed  of  such  men  as  Calhoun,  Web- 
ster, and  Benton,  reported  a  bill  designed  to  limit  the  abuse  of  executive  patron- 
age, and  requiring  the  President  in  all  cases  of  removal  to  state  the  reasons 
thereof.     In  the  debate,  Mr.  Clay  spoke  as  follows  : 

It  is  legislative  authority  which  creates  the  office,  defines  its  duties,  and  may  prescribe  its 
duration.  I  speak,  of  course,  of  offices  not  created  by  the  Constitution,  but  the  law.  The 
office  coming  into  existence  by  the  will  of  Congress,  the  same  will  may  provide  how  and  in 
what  manner  the  office  and  officer  shall  cease  to  exist.  It  may  direct  the  conditions  on  which 
he  shall  hold  the  office,  and  when  and  how  he  shall  be  dismissed. 

It  would  be  unreasonable  to  contend  that,  although  Congress,  in  pursuance  of  the  public 
good,  brings  the  office  and  the  officer  into  being,  and  assigns  their  purposes,  yet  the  President 
has  a  control  over  the  officer  which  Congress  cannot  reach  and  regulate.  *  *  *  *  The 
precedent  of  1789  was  established  in  the  House  of  Representatives  against  the  opinion  of  a 
large  and  able  minority,  and  in  the  Senate  by  the  casting  vote  of  the  Vice-President, "John 
Adams.  It  is  impossible  to  read  the  debate  which  it  occasioned  without  being  impressed  with 
the  conviction  that  the  just  confidence  reposed  in  the  Father  of  his  Country,  then  at  the 
head  of  the  government,  had  great,  if  not  decisive  influence  in  establishing  it.  It  has  never, 
prior  to  the  commencement  of  the  present  administration,  been  submitted  to  the  process  of 
review.  *  *  *  *  No  one  can  carefully  examine  the  debate  in  the  House  of  Representa- 
tives in  1789  without  being  struck  with  the  superiority  of  the  argument  on  the  side  of  the 
minority,  and  the  unsatisfactory  nature  of  that  of  the  majority. 

The  language  of  Mr.  Webster  was  not  less  explicit  or  emphatic : 

I  think,  then,  sir,  that  the  power  of  appointment  naturally  and  necessarily  includes  the 
power  of  removal,  where  no  limitation  is  expressed,  nor  any  tenure  but  that  at  will  declared. 
The  power  of  appointment  being  conferred  on  the  President  and  Senate,  I  think  the  power 
of  removal  went  along  with  it,  and  should  have  been  regarded  as  a  part  of  it  and  exercised 
by  the  same  hands.  1  think  the  legislature  possesses  the  power  of  regulating  the  condition, 
duration,  qualification,  and  tenure  of  office  in  all  cases  where  the  Constitution  has  made  no 
express  provision  on  the  subject.  I  am,  therefore,  of  opinion  that  it  is  competent  for  Congress 
to  decide  by  law,  as  one  qualification  of  the  tenure  of  office,  that  the  incumbent  shall  remain 
in  place  till  the  President  shall  remove  him,  for  reasons  to  be  stated  to  the  Senate.  And  I 
am  of  opinion  that  this  qualification,  mild  and  gentle  as  it  is,  will  have  some  effect  in  arrest- 
ing the  evils  which  beset  the  progress  of  the  government  aud  seriously  threaten  its  future 
prosperity.  *  *  *  *  # 

After  considering  the  question  again  and  again  within  the  last  six  years,  I  am  willing  to 
say  that,  in  my  deliberate  judgjnent,  the  original  decision  was  wrong.  I  cannot  but  think 
that  those  who  denied  the  power  of  1789  had  the  best  of  the  argument.  It.  appears  to  me, 
after  thorough  and  repeated  and  conscientious  examination,  that  an  erroneous  interpretation 
was  given  to  the  Constitution  in  this  respect  by  the  decision  of  the  first  Congress.      *      * 

I  have  the  clearest  conviction  that  they  (the  convention)  looked  to  no  other  mode  of  dis- 
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placing-  an  officer  than  by  impeachment  or  the  regular  appointment  of  another  person  to  the 

same*  place. 

*  *  *  *  #  # 

I  believe  it  to  be  within  the  just  power  of  Congress  to  reverse  the  decision  of  1789,  and  I 
mean  to  hold  myself  at  liberty  to  act  hereafter  upon  that  question  as  the  safety  of  the  gov 
ernment  and  of  the  Constitution  may  require. 

Mr.  Calhoun  and  Mr.  Ewing  were  equally  positive  in  their  advocacy  of  the 
bill,  and  Marshall,  Kent,  and  Story  seem  to  have  entertained  similar  views  in 
respect  to  the  original  intent  of  the  Constitution. 

But  there  has  been  a  conflict  of  legislative  constructions  as  well  as  of  indi- 
vidual opinions  upon  this  subject.  Subsequent  Congresses  have  claimed  and 
exercised,  without  the  obstruction  of  an  executive  veto,  the  power  to  regulate 
the  tenure  of  office,  both  civil  and  military. 

A  law  of  February  25,  1863,  provides  that  the  Comptroller  of  the  Currency 
"  shall  hold  his  office  for  the  term  of  five  years  unless  sooner  removed  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate." 

By  section  five  of  an  act  of  July  13,  1866,  it  is  provided  that — 

No  officer  in  the  military  or  naval. service  shall,  in  time  of  peace,  be  dismissed  from  service 
except,  upon  and  in  pursuance  'of  the  sentence  of  a  court-martial,  to  that  effect  or  in  commuta- 
tion thereof.  „ 

These  are  late  acts,  but  they  are  only  instances  of  other  similar  acts  scattered 
through  our  statutes,  whose  validity  has  never  been  questioned;  There  is 
therefore,  no  decision  of  the  Supreme  Court  or  settled  precedent  of  legislation 
which  can  bar  the  right  of  Congress  to  regulate  by  law  both  appointments  to 
and  removals  from  office.  Never  until  now,  so  far  as  I  know,  has  the  right 
been  questioned.  Whatever  differences  of  opinion  legislators  may  have  enter- 
tained in  respect  to  the  original  grant  of  power,  all  have  acquiesced  in  the  exer- 
cise of  legislative  authority  over  the  tenure  of  office. 

Hence  the  claim  of  the  President  of  a  judicial  right  to  settle  ex  cathedra 
the  constitutionality  of  a  law  upon  this  subject  is  inadmissible  and  subversive 
of  the  powers  and  independence  of  a  co-ordinate  branch  of  the  government.  In 
a  clear  case  of  a  legislative  usurpation  of  his  constitutional  prerogatives,  such  as 
would  occur  in  an  effort  to  destroy  his  veto  or  pardoning  power,  he  might  be 
justified  in  treating  the  act  as  a  nullity,  but  not  when  Congress  moves  in  the 
path  of  authoritative  precedents,  and  where,  at  most,  only  a  doubt  can  be  raised 
against  its  original  right  of  jurisdiction. 

At  an  earlier  period  I  apprehend  such  a  claim  would  not  have  been  advanced. 
Civil  war  naturally  tends  to  concentrate  power  in  the  chief  who  administers  it. 
Forces  and  resources  must  be  at  his  disposal.  Defeat  waits  upon  the  com- 
mander who  is  hampered  by  the  forms  and  delays  of  law.  His  authority  Is 
nothing  if  not  supreme.  The  laws  of  war  are  swift  and  absolute,  and  can  recog- 
nize no  personal  rights,  no  claims  of  Magna  Charta.  Active  warfare  necessa- 
rily encroaches  upon  the  domain  of  legislation,  and  familiarizes  the  Executive 
with  a  use  of  authority  hazardous  in  a  time  of  peace. 

Power  once  possessed  is  soon  felt  to  be  aright,  and  is  yielded  withreluctar.ee. 
Our  experience  has  added  another  example  to  the  long  record  of  history.  The 
President's  defence  denies  the  supremacy  of  law,  aud  is  more  dangerous  to  the 
government  than  the  alleged  crime  which  has  brought  him  to  the  bar  of  the 
Senate.  If  he  can  determine  the  validity  of  law,  the  Supreme  Court  is  an 
empty  mockery.  No  act  can  pass  rjis  veto,  and  all  legislation  may  be  subverted 
at  pleasure.  The  right  to  substitute  the  judgment  of  the  ruler  for  the  judg- 
ment of  the  people,  and  to  override  their  laws  by  hjs  will,  is  absolutism.  If 
the  plea  is  good,  it  is,  a  valid  defence  for  unlimited  usurpation. 

The  plea  of  the  President  that  he  removed  Mr.  Stanton  for  the  purpose  of 
securing  a  decision  of  the  court  upon  the  constitutionality  of  the  law  is  equally 
untenable  as  a  ground  of  defence.  It  is  inconsistent  with  the  answer  which  he 
made  by  his  counsel,  that  he  effected  the  removal  in  the  exercise  of  an  execu- 
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tive  power  of  which  Congress  could  not  deprive  him,  "  because  satisfied  that 
he  could  not  allow  the  said  Stanton  to  continue  to  hold  the  office  of  Secretary 
.  of  the  Department  of  War  without  hazard  of  the  public  interests."  It  is  irre- 
concilable with  the  further  answer  that,  "  in  his  capacity  of  President  of  the 
United  States,"  he  "  did  form  the  opinion  that  the  case  of  the  said  Stanton  and 
his  tenure  of  office  were  not  affected  by  the  first  section  of  the  last-named  act," 
referring  thereby  to  the  tenure -of-office  act. 

But,  passing  over  the  contradictory  nature  of  this  defence,  we  submit  that  the 
evidence  shows  an  anxious  and  persistent  effort  to  gf-t  possession  of  the  War 
Office,  and  not  a  purpose  to  have  the  law  adjudicated.  If  to  test  the  law  had 
been  his  desire,  he  should  have  sued  out  a  writ  of  "quo  warranto"  on  the  refusal 
of  Stanton  to  obey  his  order  of  removal.  Instead  of  that,  he  not  only  endeav- 
ored to  keep  him  out  of  office  by  an  unworthy  trick  when  we  had  annulled  his 
suspension,  but  issued  a  letter  of  absolute  removal  in  the  face  of  Congress  after 
it  had  rejected  his  judicial  opinion  of  the  constitutionality  of  the  law,  and  had 
passed  it  by  a  two-thirds  vote  over  his  veto.  After  it  had  reaffirmed  the  validity 
of  its  action  and  the  invalidity  of  his  on  this  very  subject,  and  assuming  that 
the  removal  had  been  effected,  he  issued  a  letter  of  authority  to  fill  the  vacancy. 
To  crown  the  effrontery  he  nominates  General  Schofield  to  the  vacant  Secretary- 
ship, while  urging  upon  the  Senate  his  acquittal  on  the  ground  that  the  removal 
was  not  effected,  but  only  attempted.  Thus  duplicity  is  made  the  proof  of  inno- 
cence. Having  put  the  case  into  a  condition  in  which  he  could  not  sue  out  a 
writ  of  quo  warranto,  I  deny  that  he  can  honestly  plead  a  desire  to  test  the  law. 
He  knew  full  well  if  Stanton  was  not  in  the  law  he  could  not  test  it  by  his 
removal. 

This  defence  is  clearly  an  afterthought.  Having  recognized  the  validity  of 
tile  law  by  conforming  all  commissions  to  its  provisions ;  having  suspended  Mr. 
Stanton  and  appointed  General  Grant  under  it ;  having  notified  the  Secretary  of 
the  Treasury  of  the  change,  to  wit,  as  follows : 

Sir  :  In  compliance  with  the  requirements  of  the  act  entitled  ' '  An  act  to  regulate  the  tenure 
of  certain  civil  offices,"  you  are  hereby  notified  that  on  the  12th  instant  Hon.  Edwin  M. 
Stanton  was  suspended  from  his  office  as  Secretary  of  War,  and  General  U.  S.  Grant  author- 
ized and  empowered  to  act  as  Secretary  of  War  ad  interim — 

and  having  afterward  transmitted  a  message  to  the  Senate  giving  the  reasons  for 
the  suspension,  as  required  by  the  act,  he  cannot,  without  crimiMality,  under  the 
pretext  of  seeking  a  judicial  decision,  set  aside  or  trample  upon  the  law  at  the 
point  where  it  baffled  his  cherished  political  policy  and  curbed  a  career  which 
the  law-makers  believed  dangerous  to  the  peace  and  liberties  of  the  country.  If 
regard  for  the  Constitution,  and  not  a  desire  to  get  control  of  the  army,  had  been 
his  purpose,  why  did  lie  not  test  the  law  in  the  first  instance  when  called  upon 
to  execute  it,  and  when  his  motive  would  have  been  simple  and  unquestioned  ? 
Facts  show  that  it  was  not  the  nature  but  the  effect  of  the  laty  which  troubled 
the  President. 

The  enactment  was  designed  to  circumscribe  and  limit  his  power,  lest  he  should 
abuse  it  to  the  injury  of  the  country.  It  was  effective ;  and  when  it  arrested  the 
execution  of  his  policy,  regardless  alike  of  his  oath, and  the  wishes  of  the  nation, 
he  defiantly  violated  the  law  to  remove  the  man  who  was  a  trammel  upon  his 
will. 

The  evidence  demonstrates  a  purpose  to  get  possession  of  the  Department  of 
War,  and  disproves  the  pretence  that  he  was  seeking  a  judicial  decision  upon 
the  constitutionality  of  the  law. 

Finally,  was  Mr.  Stanton's  removal  a  violation  of  the  act  entitled  "An  act 
regulating  the  tenure  of  certain  civil  offices  ?" 

The  purpose  of  the  law  was  to  hold  in  office  men  whom  the  policy  of  Mr. 
Johnson  threatened  to  remove.  It  is  both  claimed  and  denied  that  the*  Secretary 
of  War  who  held  a  commission  under  President  Lincoln  is  protected  by  the  law. 
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The  true  construction  must  be  drawn  from  the  letter  of  the  statute  itself,  and  not 
from  any  conflicting  opinions  expressed  in  debate  at  the  time  of  its  passage. 
The  first  section  of  the  act  reads  as  follows : 

That  every  person  holding1  any  civil  office  to  which  he  has  been  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to  any 
such  office,  and  shall  become  duly  qualified  to  act  therein,  is,  and  shall  be,  entitled  to  hold 
such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General, 
shall  hold  their  offices  respectively  for  and  daring  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

It  will  be  observed  that  the  body  of  the  section  includes  all  persons  who  have 
been  or  who  shall  be  appointed  to  civil  office  by  and  with  the  advice  and  con- 
sent of  the  Senate,  "  except  as  herein  otherwise  provided." 

This  last  clause  which  I  have  quoted  was  in  the  bill  before  the  committee  of 
conference,  who  added  the  proviso,  was  appointed,  and  undoubtedly  refers  to 
officers  mentioned  in  the  fourth  section  whose  term  is  limited  by  law.  The  Sec- 
retaries were  not  of  this  number,  and  the  effect  of  the  proviso  which  was  added 
by  the  conferees  was  simply  to  limit  their  time  to  the  term  of  the  President 
under  whom  they  served  and  one  month  thereafter. 

The  meaning  of  the  section  clearly  is  that  every  civil  officer  who  rms  been  con- 
firmed by  the  Senate  shall  hold  his  office  until  the  Senate  shall  confirm  a  suc- 
cessor, but  provides  that  such  officers  as  hold  a  term  limited  by  law  shall  lose 
their  office  by  the  expiration  of  their  term  without  the  action  of  the  Senate. 
The  only  effect  of  the  proviso  is  to  bring  the  heads  of  departments  into  this 
last  class  of  officers  whose  terms  are  limited  by  law.  The  intent  and  effect  of 
the  law  is  to  take  the  removal  of  every  officer  confirmed. by  the  Senate  out  of 
the  pleasure  of  the  President ;  and  it  is  a  perversion  of  language  to  say  that  the 
proviso  places  the  tenure  of  the  Secretary  of  War,  or  of  any  other  Secretary,  at 
the  option  of  the  President.  They  are  all  removable  by  the  confirmation  of  a 
successor  or  by  the  expiration  of  their  term. 

It  has  been  «aid  that  the  proviso  brings  the  office  of  Secretary  of  War  out  of 
the  body  of  the  section  into  itself,  but  that  the  clause  which  provides  that  the 
Secretaries  "  shall  hold  their  offices  respectively  for  and  during  the  term  of  the 
President  by  whom  they  may  have  been  appointed,  and  for  one  month  thereaf- 
ter/' excludes  Mr.  Stanton  from  it  because  he  was  not  appointed  by  Mr.  John- 
sou. 

The  office  could  not  be  taken  out  of  the  body  of  the  section  unless  it  was 
first  in  it,  and  if  there,  the  Secretary  was  there  also.  If,  now,  the  office  of  Sec- 
retary of  War  is  brought  into  the  proviso,  and  Mr.  Stanton  excluded,  he  is  left  in 
the  section  and  covered  by  its  provisions.  If  not  there,  to  what  limbo  have 
the  gods  assigned  him  ? 

The  conception  of  a  Secretary  of  War  without  an  office  is  worthy  of  a  law- 
yer without  a  brief.  The  argument  is  a  pure  creation,  and  a  miserable  fallacy 
at  that.  The  language  of  the  section  is  in  relation  to  persons,  not  offices.  It 
says,  "  every  person  holding  any  civil  office  shall  be  entitled  to  hold,"  &c; 
11  the  Secretaries,  &c,  shall  hold  their  offices,"  &c.  The  construction  of  the 
section  is  simple  and  unmistakable.  There  are  certain  officers  referred  to  in 
the  fourth  section  whose  terms  are  limited  by  law,  and  the  proviso  adds  the 
heads  of  departments  to  this  number,  but  the  terms  of  the  law  allow  no  officer 
to  be  removed  who  has  been  appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  except  by  the  appointment  of  a  successor  in  the  same  way. 

The  language  of  the  proviso  itself  is,  that  the  Secretaries  are  4*  subject  to 
removal  by  and  with  the  advice  and  consent  of  the  Senate."  If,  therefore,  Mr. 
Stanton  is  hot  in  the  proviso,  lie  is  in  the  body  of  the  section,  and  the  law  was 
violated  by  his  removal.  I  will  not  stay  to  inquire  in  whose  term  he  was  hold- 
ing, for  the  argument  is  perfect  without  it. 
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This  is  not  all.-  The  President  violated  the  second  as  well  as  the  first  sec- 
tion of  the  law.     It  reads  as  follows  : 

That  when  any  officer  appointed  as  aforesaid,  excepting  judges  of  the  United  States 
courts,  shall,  during  a  recess  of  the  Senate,  be  showu,  by  evidence  satisfactory  to  the  Presi- 
dent, to  be  guilty  of  misconduct  in  office,  or  crime,  or  for  any  reason  shall  become  incapable  or 
legally  disqualified  to  perform  its  duties,  in  such  case,  and  in  no  other,  the  President  may  sus- 
pend such  officer,  &c. 

If,  now,  the  President  can  suspend  an  officer  during  the  recess  only,  and  that, 
for  the  reasons  specified  in  the  law  and  no  oilier,  can  he  remove  him  outright 
during  the  session  of  the  Senate,  and  when  he  is  free  from  all  the  legal  dis- 
qualifications enumerated  in  the  act  ? 

The  act  further  provides,  in  respect  to  a  suspension,  that — 

If  the  Senate  shall  concur  in  such  suspension,  and  advise  and  consent  to  the  removal  of 
such  officer,  they  shall  so  certify  to  the  President,  who  may  thereupon  remove  such  officer. 
But  if  the  Senate  shall  refuse  to  concur  in  such  suspension,  such  officer  so  suspended  shall 
forthwith  resume  the  functions  of  his  office,  &c. 

The  Senate  refused  to  concur  in  the  suspension  of  Mr.  Stanton,  refused  to 
advise  and  consent  to  his  removal,  but  the  President  removed  him  in  defiance  of 
the  letter  of  the  act  and  of  the  will  of  the  Senate.  No  amount  of  genius  for 
legal  sophistries  can  torture  that  act  of  the  President  into  anything  less  than  a 
wilful  violation  of  law.  This  simple  statement  of  the  case,  without  argument, 
is  sufficient  to  command  the  approval  of  every  mind. 

Counsel  must  have  forgotten  that  the  Senate,  acting  under  the  solemnity  of 
an  oath,  had  repeatedly  decided  that  the  law  applied  to  Mr.  Stanton.  On  the 
12th  of  December  the  Senate,  remembering  that  the  "  tenure-of-office,  act"  was 
passed  expressly  to  protect  officers  whose  retention  was  thought  indispensable 
to  the  public  service  against  an  abuse  of  executive  power,  and  moved  by  the 
eloquent  and  powerful  appeal  of  the  senator  from  Maine,  refused  their  assent  to 
the  removal  of  Mr.  Stanton,  which  they  had  no  right  to  do,  or  even  act  upon  at 
all,  unless  he  was  covered  by  the  law  of  March  2,  1867. 

Again,  on  the  21st  of  February,  when  the  President,  failing  in  his  attempt  to 
prevent  the  return  of  the  Secretary  by  the  use  of  General  Grant,  informed  this 
body  of  .his  absolute  dismissal,  it  was  resolved  by  the  Senate — 

That  under  the  Constitution  and  laws  of  the  United  States  the  President  has  no  power  to 
remove  the  Secretary  of  War  and  to  designate  any  other  officer  to  perform  the  duties  of  that 
office  ad  interim. 

With  such  action  upon  our  records  we  have  a  right  to  assume  that  argumeut 
upon  this  is  foreclosed,  and  that  senators  who  took  .part  with  the  majority  in 
those  transactions  will  sustain  the  construction  which  they  helped  to  establish, 
and  upon  which  the  conduct  of  the  Secretary  is  based. 

We  are  brought  next  to  consider  the  charges  as  stated  in  the  second  and-triird 
articles.  It  is  alleged  that  the  appointment  of  Lorenzo  Thomas  as  Secretary  of 
War  "  ad  interim  "  was  a  high  misdemeanor,  being  made  without  law,  and  in 
violation  of  both  law  and  the  Constitution.  The  provision  of  the  Constitution 
is,  that — 

The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen  [not  such  as  he 
may  make]  during  the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at 
the  end  of  their  next  session. 

This  certainly  does  not  confer  the  right  to  make  "  ad  interim"  appointments 
during  the  session  of  the  Senate,  but,  by  necessary  inference,  denies  it,  by 
expressly  granting  the  power  for  the  recess  only.  Hence,  to  fill  a  vacancy  in 
this  way,  while  the  Senate  is  in  session  and  ready  to  provide  for  any  emergency, 
is,  in  the  absence  of  positive  law  authorizing  it,  a  clear  violation  of  the  Consti- 
tution. The  guilt  was  in  this  case  enhanced  by  an  attempt  to  fill  an  office  which 
the  respondent  himself  claims  has  never  been  vacated. 

But  the  President  is  equally  unfortunate  in  his  appeal  to  law.  The  a*fc"of 
1789  makes  no  provision  for  "  ad  interim"  appointments.  That  of  May  2,  1792, 
authorizes  temporary  appointments  in  case  of  death,  absence,  or  sickness,  but 
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not  for  vacancies  created  by  removal.  That  of  February  13,  1795,  allows  the 
President  to  appoint  for  six  months,  "  in  case  of  vacancy,  whereby  the  Secre- 
taries or  any  officer  in  any  of  the  departments  cannot  'perform  the  duties  of  his 
office." 

The  construction  of  this  act  is  somewhat  obscure  and  doubtful.  It  applies 
to  such  vacancies  of  office  as  are  occasioned  by  the  inability  of  the  officer  to 
"  perform  the  duties  of  his  office  "  An  officer  removed  cannot  perform  the 
duties  of  his  office,  it  is  true,  but  the  natural  implication  of  the  language  runs 
pari  passu  with  that  of  1792,  confining  it  to  such  vacancies  as  occur  from  death, 
absence,  or  sickness.  But  if  we  give  it  the  broadest  application,  and  cover  all 
vacancies,  the  limitation  of  six  months  placed  upon  the  temporary  appointments 
which  it  authorizes  is  designed  clearly  to  .cover  the  interim  between  the  ses- 
sions of  Congress,  and  recognizes  the  hitherto  unbroken  practice  of  the  Execu- 
tive to  create  and  fill  vacancies  only  during  the  recess  of  the  Senate.  I  conclude, 
therefore,  it  was  not  designed  to  authorize  by  this  act  an  appointment  like  that 
of  General  Thomas. 

The  act  of  February  20,  1863,  fails  equally  to  provide  for  this  case. 

But  even  if  these  statutes  by  a  proper  construction  covered  the  action  of  the 
President,  he  cannot  use  them,  for  they  have  been  swept  away  by  the  tenure- 
of-office  act,  and  he  is  remitted  to  its  provisions  alone,  which  explicitly  pro- 
hibited any  such  appointment. 

If  the  1st  and  2d  sections  take  from  him,  as  I  have  argued,  the  right  to 
remove  Stanton,  then  there  was  no- vacancy,  and  the  appointment  of  Thomas 
was  made  "  contrary  to  the  provisions  of  this  act,"  and  was  by  the  6th  section 
of  the  same  a  high  misdemeanor. 

It  has  been  urged  that  the  last  clause  of  the  3d  section  empowers  the  Presi- 
dent to  make  such  an  appointment,  but  an  examination  of  the  section  shows 
this  to  be  a  perversion.  It  simply  provides  that  in  case  the  Senate  shall  fail  to 
fill  a  vacancy  which  has  occurred  by  death  or  resignation  during  the  recess  of 
the  same,  such  officers  as  may  by  law  exercise  such  powers  and  duties  shall  exer- 
cise all  the  powers  and  duties  belonging  to  such  office  so  vacant,  but  that  "such 
office  shall  remain  in  abeyance  without  any  salary,  fees,  or  emoluments  attached 
thereto,  until  the  same  shall  be  filled  by  appointment  thereto  by  and  with  the 
advice  and  consent  of  the  Senate" 

General  Thomas  was  not  so  appointed.  The  law  cannot  possibly  be  stretched 
to  cover  and  justify  his  case. 

Equally  fallacious  is  the  interpretation  which  has  been  given  to  the  eighth 
section.  This  simply  makes  it  the  duty  of  the  President  to  notify  the  Secretary 
of  the  Treasury  whenever  he  shall  have  "  designated,  authorized,  or  employed 
any  person  to  perform  the  duties  of  any  office"  temporarily  vacated,  as  desig- 
nated in  the  third  article. 

This  is  the  whole  extent  of  its  meaning,  and  it  cannot  be  so  Jortured  as  to 
authorize  ?\\  "ad  interim"  appointment,  made  during  the  session  of  the  Senate. 

I  conclude,  therefore,  that  the  President,  having  violated  the  act  of  March  2, 
1867,  as  alleged  in  the  first,  second,  and  third  articles,  is  guilty  of  a  high  mis- 
demeanor. 

Of  the  fourth,  sixth,  seventh,  and  ninth  articles,  I  need  not  speak,  as  the  trial 
failed  entirely,  to  my  apprehension,  in  establishing  the  allegations  therein  set 
forth  by  any  substantial  proof.  No  satisfactory  evidence  was  presented  to  my 
mind  of  a  conspiracy,  as  alleged  in  either  of  the  articles.  In  this  1  think  the 
House  entirely  failed  to  make  good  their  charges. 

The  fifth  article  charges  that  the  President  conspired  with  Lorenzo  Thomas 
and  others  to  "  prevent  and  hinder  the  execution  of  an  act  entitled  '  An  ac  t 
regulating  the  tenure  of  certain  civil  offices,'  and  in  pursuance  of  said  con- 
spiracy did  unlawfully  attempt  to  prevent  Edwin  M  Stanton"  from  holding 
the  office  of  Secretary  of  War.      That  there  was  an  understanding  between 
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the  President  and  Thorites  that  the  latter  was  to  he  substituted  for  Stanton  in 
the  office  of  Secretary  of  War,  in  disregard  of  the  act  of  March  2,  1S67,  is 
clear,  but  that  there  was  any  concert  to  use  force  to  bring  it  about  does  not 
appear  from  the  evidence.. 

The  eighth  article  charges  upon  Andrew  Johnson  a  high  misdemeanor,  in  that 
he  issued  a  letter  of  authority  to  Lorenzo  Thomas,  transferring  to  him  the  office 
of  Secretary  for  the  Department  of  War,  in  violation  of  law,  when  \here  was  no 
vacancy  in  said  office,  and  when  the  Senate  was  in  session,  with  intent  unlaw- 
fully to  control  the  disbursements  of  the  moneys  appropriated  for  the  military 
service  and  for  the  Department  of  War. 

I  have  already  given  my  opinion  upon  the  issuance  of  the  letter  to  Thomas 
in  what  I  have  said  in  respect  to  the  second  and  third  articles.  That  a  control 
of  the  money  appropriated  for  the  military  service  and  the  Department  of  War 
was  a  principal  motive  for  securing  the  place  of  Mr.  Stanton  is  self-evident ;  for 
without  it  the  office  could  not  be  administered,  and  would  be  a.  vain  and  useless 
shadow  of  power.  I  do  not  see  that  this  article  adds  anything  new ;  for  the 
gravamen  of  the  charge  is  involved  in  the  third  article.  The  final  judgment 
upon  this  must  be  the  same  as  upon  that. 

The  facts  alleged  in  the  tenth  article  are  known  and  read  of  all  men,  and  are 
not  denied  by  the  respondent.  That  the  speeches  referred  to  in  this  article 
were  "  slanderous  harangues,"  showing  not  only  a  want  of  culture,  bat  the  entire 
absence  of  good  sense,  good  taste,  or  good  temper,  nobody  can  deny.  But  in 
view  of  the  liberty  of  speech  which  our  laws  authorize,  in  view  of  the  culpable 
license  of  speech  which  is  practiced  and  allowed  in  other  branches  of  the 
government,  I  doubt  if  we  can  at  present  make  low  and  scurrilous  speeches  a 
ground  of  impeachment.  I  say  this  in  sorrow,  and  not  in  any  spirit  of  pallia- 
tion ;  for  the  speeches  referred  to  in  the  charges  were  infamous  and  blasphemous, 
and  could  not  have  been  uttered  by  any  man  worthy  to  hold  the  exalted  posi- 
tion of  Chief  Magistrate  of  an  intelligent  and  virtuous  people.  Personal  decency 
should  be  deemed  essential  to  high  official  responsibility  in  this  republic,  but  it 
must  be  secured  by  a  public  sentiment  which  shall  exact  virtue  rather  than 
availability  in  those  whom  it  advances  to  the  great  trusts  of  society.  When  we 
reflect  how  essential  to  national  welfare  and  human  progress  is  that  liberty  of 
speech  which  we  have  inherited,  and  how  readily  a  restriction  upon  its  abuse 
mayturn  to  an  abuse  upon  its  restriction,  we  hesitate  to  inflict  a  merited  penalty 
upon  this  prominent  offender.     We  deem  it  safer  to — 

0  Bear  those  ills  we  have 

Than  fly  to  others  that  we  know  not  of. 

There  are  four  distinct  allegations  in  the  eleventh  article.'  The  first  relates 
to  the  President's  misrepresentations  of  Congress  in  public  speech,  and  has 
already  been  reviewed  in  considering  the  tenth  article. 

The  second  charges  a  violation  of  "  an  act  regulating  the  tenure  of  certain 
civil  offices,"  by  unlawfully  devising  aud  contriving,  and  attempting  to  devise 
and  contrive,  means  to  prevent  Mr.  Stanton  from  resuming  his  office  of  Secre- 
tary of  War  after  the  Senate  had  refused  to  concur  in  his  suspension.  This  is 
a  charge  not  mentioned  in  any  preceding  article  and  its  proof  is  unequivocal  and 
satisfactory. 

The  attempt  was  made  through  General  Grant,  and  the  President's  letter  of 
reproof  to  that  distinguished  citizen  for  defeating  his  wicked  purpose  by  refusing 
to  participate  with  him  in  a  premeditated  breach  of  law  and  contempt  of  the 
Seuate,  is  the  impregnable  demonstration  of  the  allegation.  The  following  is 
the  language  of  his  letter  : 

You  had  found  in  our  first  conference  "that  the  President  was  desirous  of  keeping  Mr. 
Stanton  out  of  office,  whether  sustained  in  the  suspension  or  not."  You  knew  what  reasons 
had  induced  the  President  to  ask  from  you  a  promise ;  you  also  knew  that  in  case  your 
■yews  of  duty  did  not  accord  with  his  own  convictions  it  was  his  purpose  to  fill  your  place 
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by  another  appointment.  Even  ignoring  the  existence  of  a  positive  understanding  between 
us,  these  conclusions  were  plainly  deducible  from  our  various  conversations.  It  is  certain, 
however,  that  even  under  these  circumstances  you  did  not  offer  to  return  the  place  to  my 
possession,  but,  according  to  your  own  statement,  placed  yourself  in  a  position  where,  could 
I  have  anticipated  your  action,  I  would  have  been  compelled  to  ask  of  you,  as  I  was  com- 
pelled to  ask  of  your  predecessor  in  the  War  Department,  a  letter  of  resignation,  or  else  to 
resort  to  the  more  disagreeable  expedient  of  suspending  you  by  a  successor. 

The  third  and  fourth  allegations  of  this  article  do  not  seem  to  have  received 
that  attention  which  their  importance  would  justify.  The  evidence  upon  the 
records  by  which  they  are  supported  is  very  slight.  I  have  been  the  more 
surprised  at  this  inasmuch  as  the  last  sets  forth  that  the  President  attempted  to 
prevent  the  execution  of  the  act  entitled  "Au  act  to  provide  for  the  more  effi- 
cient government  of  the  rebel  States."  This  I  have  deemed  the  primum  mobile 
which  fhas  impelled  the  entire  policy  of  the  Executive. 

This  has  been  the  motive  of  all  our  exceptional  legislation  ;  this  has  prolonged 
and  multiplied  our  sessions  ;  this  has  distracted  business,  and  protracted  the 
unrest  of  society,  and  this  will  be  the  crowning  infamy  of  an  administration 
inaugurated  by  assassination.  All  these  wilful  violations  of  law  have  drawn 
their  inspiration  from  thi3  fell  intent.  If  they  had  been  only  technical  and 
inadvertent  lapses,  or  had  resulted  from  misapprehension,  they  might  be  par- 
doned, but  being  specimens  from  a  flagrant  catalogue  of  persistent  law-breaking, 
public  safety  demands  a  resort  to  constitutional  remedies. 

There  may  be  wise  and  patriotic  men  who  fear  lest  conviction  should  impress 
a  habit  of  instability  upon  our  institutions  and  unsettle  the  foundations  of 
society.  No  statesman  should  be  censured  for  a  prudent  forecast,  but  he  should 
not  hesitate  to  use  the  means  which  the  experience  of  ages  has  shown  to  be 
essential  safeguards  of  popular  rights.  The  English  ministry  retire  with  every 
defeat,  and  these  frequent  changes  of  administration  strengthen  rather  than 
weaken  the  government.  A  people  careless  and  not  over-jealous  of  their  rights 
are  in  danger  of  overthrow.  History  teaches  that  great  wars  enhance  the  pow- 
ers of  the  Executive  at  the  expense  of  popular  rights,  and  that  powers  once 
exercised  are  likely  to  be  held  as  an  inalienable  prerogative.  We  are  no  excep- 
tion to  the  rule.  With  us,  the  temptation  of  the  Chief  Magistrate  to  overstep 
his  authority  is  even  greater  than  in  governments  where  executive  power  is 
less  limited.  It  is  difficult  for  a  ruler  who  has  used  for  years  without  wrong 
the  unlimited  powers*  of  war  to  restrict  himself  at  once,  on  the  return  of  peace, 
to  the  narrow  limits  then  essential  to  the  security  of  popular  rights. 

Abraham  Lincoln  in  a  few  instances  transcended  the  ordinary  exercise  of 
executive  authority,  and  we  legalized  it  as  a  military  necessity.  Four  years  of 
laborious,  patriotic,  suffering  life,  devoted  to  a  rescue  of  the  liberties  and  integ 
rity  of  the  republfc,  were  the  pledges  he  gave  that  he.  would  not  usurp  or  abuse 
his  power  for  the  gratification  of  either  revenge  or  ambition.  Andrew  Johnson 
has  no  such  excuse  and  can  give  no  such  security  when  he  oversteps  his  consti- 
tutional limits  and  sets  aside  law. 

There  have  been  no  "  public  considerations  of  a  high  character"  to  justify 
his  high-handed  usurpation  of  power.  There  was  nothing  in  the  personal  char- 
acter and  nothing  in  the  official  conduct  of  this  distinguished  minister  of  war, 
who,  more  than  the  great  French  minister,  may  be  said  to  have  "  organized 
victory,"  which  could  give  the  shadow  of  a  pretext  for  his  suspension  or  remo- 
val. His  offence  was  that  at  the  expense  of  personal  comfort  he  fulfilled  the 
purpose  of  Congress  and  checked,  if  he  did  not  baffle,  the  effort  of  the  Executive 
to  arrest  the  legal  and  peaceful  reorganization  of  the  South.  His  obedience  to 
the  spirit  and  letter  of  our  laws  "  constrained  "  the  President  to  "  cause  him  to 
surrender  the  office." 

If  the  President  is  convicted  he  suffers  for  a  violation  of  law  :  if  acquitted, 
Mr.  Stanton  suffers  for  obedience  to  the  law.  Back  of  the  acts  for  which  the 
former  is  on  trial  lie  the  three  years  of  malignant  obstruction  of  law  and  public 
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order  pouring  a  wicked  intent  into  the  allegations  of  this  indictment.  Back  of 
this  attempted  removal  of  Mr.  Stanton  lies  the  splendid  record  of  the  great 
Secretary,  which  will  hereafter  thread  your  history  like  a  path  of  gold.  Who 
shall  fall  in  the  final  issue,  he  who  obeys  or  he  who  defies  your  legislation  ? 

If  conviction  may  impress  instability  upon  our  institutions,  acquittal  may 
destroy  the  original  adjustment  and  balance  of  their  powers  and  hasten  their 
overthrow.  The  lessons  of  history  warn  us  rather  against  the  indulgence  than 
the  arrest  of  arbitrary  power. 

When  power  flows  back  into  the  hands  of  the  people  it  only  returns  to  its 
original  and  rightful  source  ;  but  when  it  passes  up  into  the  hands  of  a  usurper, 
the  reign  of  despotism  is  inaugurated.  History  has  been  a  perpetual  struggle 
between  popular  rights  and  personal  ambition,  and  experience  shows  that  we 
do  not  utter  empty  words  when  we  say  that  "vigilance  is  the  price  of  liberty." 

As  a  member  of  the  House  of  Representatives,  I  voted  under  the  obligations 
of  an  oath  for  the  act  of  March  2,  1867,  with  a  clear  understanding  that  it 
protected  Mr.  Stanton  as  Secretary  of  War  against  removal  at  pleasure  by  the 
President ;  and  now,  when  he  is  brought  to  our  bar,  to  be  tried  for  the  consum- 
mation of  that  act,  I  but  discharge  a  solemn  duty,  from  which  I  cannot  escape, 
when,  as  a  senator,  I  pronounce  Andrew  Johnson  guilty  of  a  violation  of  that  law. 


Opinion  of  Mr.  Senator  Trumbull. 

To  do  impartial  justice  in  all  things  appertaining  to  the  present  trial,  according 
to  the  Constitution  and  laws,  is'the  duty  imposed  on  each  senator  by  the  posi- 
tion he  holds  and  the  oath  he  has  taken,  and  he  who  falters  in  the  discharge  of 
that  duty,  either  from  personal  or  party  considerations,  is  unworthy  his  position, 
and  merits  the  scorn  and  contempt  of  all  just  men. 

The  question  to  be  decided  is  not  whether4  Andrew  Johnson  is  a  proper  per- 
son to  fill  the  presidential  office,  nor  whether  it  is  fit  that  he  should  remain  in 
it,  nor,  indeed,  whether  he  has  violated  the  Constitution  and  laws  in  other 
respects  than*  those  alleged  against  him.  As  well  might  any  other  54  persons 
take  upon  themselves  by  violence  to  rid  the  country  of  Andrew  Johnson,  because 
they  believe  him  a  bad  man,  as  to  call  upon  54  senators,  in  violation  of  their 
sworn  duty,  to  convict  and  depose  him  for  any  other  causes  than  those  alleged  in 
the  articles  of  impeachment.  As  well  might  any  citizen  take  the  law  into  his 
own*  hands,  and  become  its  executioner,  as  to  ask  the  senators  to  convict  out- 
side of  the  case  made.  To  sanction  such  a  principle  would  be  destructive  of 
all  law  and  all  liberty  worth  the  name,  since  liberty  unregulated  by  law  is  but 
another  name  for  .anarchy. 

Unfit  for  President  as  the  people  may  regard  Andrew  Johnson,  and  much  as 
they  may  desire  his  removal,  in  a  legal  and  constitutional  way,  all  save  the 
unprincipled  and  depraved  would  brand  with  infamy  and  contempt  the  name  of 
any  senator  who  should  violate  his  sworn  convictions  of  duty  to  accomplish  such 
a  result. 

Keeping  in  view  the  principles  by  which,  as  honest  men,  we  are  to  be  guided, 
let  us  inquire  what  the  case  is. 

The  first  article  charges  Andrew  Johnson,  President  of  the  United  States,  with 
unlawfully  issuing  an  order,  while  the  Senate  was  in  session,  and  without  its  advice 
and  consent,  with  the  intent  to  remove  Edwin  M.  Stanton  from  the  office  of  Secre- 
tary for  the  Department  of  War,  contrary  to  the  Constitution  and  the  "  act  regu- 
lating the  tenure  of  certain  civil  offices,"  passed  March  2, 1867.  It  will  be  observed 
that  this  article  does  not  charge  a  removal  of  the  Secretary,  but  only  an  intent 
to  remove,  which  is  not  made  an  offence  by  the  tenure-of-office  act  or  any  other 
statute ;  but,  treating  it  as  if  the  President's  order  had  been  obeyed,  and  an 
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actual  removal  had  taken  place,  would  such  removal,  had  it  been  consummated, 
have  been  a  violation  of  the  Constitution  irrespective  of  the  tenure- of- office  act  % 
The  question  of  the  power  to  remove  from  office  arose  in  1789,  in  the  first  Con- 
gress which  assembled  under  the  Constitution,  and,  except  as  to  offices  w,hose 
tenure  was  fixed  by  that  instrument,  was  then  recognized  as  belonging"  to  the 
President ;  but  whether  as  a  constitutional  right,  or  one  which  the  Congress 
might  confer,  was  left  an  open  question.  Under  this  recognition  by  the  Con- 
gress of  1789,  every  President,  from  that  day  till  1867,  had  exercised  this  power 
of  removal,  and  its  exercise  during  all  that  time  had  been  acquiesced  in  by  the 
other  departments  of  the  government,  both  legislative  and  judicial.  Nor  was 
this  power  of  removal  by  the  President  exercised  only  fn  the  recess  of  the 
Senate,  as  some  have  supposed,  but  it  was  frequently  exercised  when  the  Senate 
was  in  session,  and  without  its  consent. 

Indeed,  there  is  not  an  instance  on  record  prior  to  the  passage  of  the  tenure- 
of-office  act  in  which  the  consent  of  the  Senate  had  been  invoked  simply  for  the 
removal  of  an  officer.  It  is  appointments  to,  and  not  removals  from,  office  that 
the  Constitution  requires  to  be  made  by  and  with  the  advice  and  consent  of  the 
Senate.  It  is  true  that  an  appointment  to  an  office,  when  the  appointee  becomes 
duly  qualified,  authorizes  him  to  oust  the  prior  incumbent,  if  there  be  one,  and 
in  that  way  effects  his  removal;  but  this  is  a  different  thing  from  a  simple 
removal.  The  Constitution  makes  no  distinction  between  the  power  of  the 
President  to  remove  during  the  recess  and  the  sessions  of  the  Senate,  nor  has 
there  been  any  in  practice.  The  elder  Adams,  on  the  12th  of  December,  1800, 
the  Senate  having  been  in  session  from  the  17th  of  November  preceding,  in  a 
communication  to  Timothy  Pickering  used  this  language:  "  You  are  hereby 
discharged  from  any  further  service  as  Secretary  of  State."  Here  was  a  posi- 
tive dismissal  of  a  cabinet  officer  by  the  President  while  the  Senate  was  in 
session,  and  without  it3  consent.  It  is  no  answer  to  say  that  President  Adams 
the  same  day  nominated  John  Marshall  to  be  Secretary  of  State  in  place  of 
"Timothy  Pickering,  removed." 

The  nomination  of  a  person  for  an  office  does  not,  and  never  did,  effect  the 
removal  of  an  incumbent.  And  such  incumbent,  unless  removed  by  a  distinct 
order,  holds  on  till  the  nominee  is  confirmed  and  qualified.  The 'Senate  might 
never  have  given  its  advice  and  consent  to  the  appointment  of  John  Marshall, 
and  did  not  in  fact  do  so  until  the  following  day.  The  removal  of  Pickering 
was  complete  before  Marshall  was  nominated  to  the  Senate,  as  the  message 
nominating  him  shows.  But  whether  this  was  so  or  not,  we  all  know  that  a 
person  in  office  is  never  removed  by  the  mere  nomination  of  a  successor. 

Thomas  Eastin,  navy  agent  at  Pensacola,  was  removed  from  office  by  Presi- 
dent Van  Buren  on  the  19th  of  December,  1840,  while  the  Senate  was  in  session, 
aud  the  office  .the  same  day  placed  temporarily  in  charge  of  Dudley  Walker, 
and  it  was  not  till  the  5th  of  January  following  that  George  Johnson  was,  by 
and  with  the  advice  and  consent  of  the  Senate,  appointed  navy  agent  to  suc- 
ceed Eastin. 

June  20,  1864,  and  while  the  Senate  was  in  session,  President  Lincoln 
removed  Isaac  Henderson,  navy  agent  at  New  York,  an  officer  appointed  by 
and  with  the  advice  and  consent  of  the  Senate,  and  placed  the  office  in  charge 
temporarily  of  Paymaster  John  D.  Gibson. 

Isaac  V.  Fowler,  postmaster  at  New  York,  Samuel  F.  Marks,  postmaster  at 
New  Orleans,  and  Mitchell  Steever,  postmaster  at  Milwaukee,  all  of  whom  had 
previously  been  appointed  by  and  with  the  advice  and  consent  of  the  Senate, 
were  severally  removed  by  the  President  during  the  sessions  of  the  Senate  in 
1860  and  1861,  the  offices  placed  temporarily  in  charge  of  special  agents,  and 
it  was  not  till  some  time  after  the  removals  that  nominations  were  made  to  fill 
the  vacancies. 

Other  cases  during  other  administrations  might  be  referred  to,  but  these  are 
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sufficient  to  show  that  removals  from  office  by  the  President  during  the  session 
of  the  Senate  have  been  no  unusual  thing  in  the  history  of  the  government. 

Of  the  power  of  'Congress  to  define  the  tenure  of  the  offices  it  establishes  and 
make  them  determinable  either  at  the  will  of  the  President  alone,  of  the  Presi- 
dent and  Senate  together,  or  at  the  expiration  of  a  fixed  period,  I  entertain  no 
doubt.  The  Constitution  is  silent  on  the  subject  of  removals  except  by  impeach- 
ment, which  it  must  be  admitted  only  applies  to  removals  for  crimes  and  mis- 
demeanors ;  and  if  the  Constitution  admits  of  removals  in  no  other  way,  then 
a  person  once  in  office  would  hold  for  life  unless  impeached,  a  construction 
which  all  would  admit  to  be  inadmissible  under  our  form  of  government. 
The  right  of  removal  must,  then,  exist  somewhere.  The  first  Congress,  in  the 
creation  of  the  Department  of  War,  in  1789,  recognized  it  as  existing  in  the 
President,  by  providing  that  the  chief  clerk  should  perform  the  duties  of  the 
principal  officer,  called  a  Secretary,  "  whenever  the  said  principal  officer  shall  be 
removed  from  office  by  the  President  of  the  United  States,  or  in  any  other 
case  of  vacancy."  Under  this  act  the  power  of  the  President  to  remove  the 
Secretary  of  War,  either  during  the  recess  or  session  of  the  Senate,  is  mani- 
fest. The  law  makes  no  distinction  in  that  respect,  and  whether  it  was  an 
inherent  power  belonging  to  the  President,  under  the  Constitution  as  President, 
or  was  derived  from  the  statute  creating  the  office,  is  not  material  so  far  as 
relates  to  the  power  of  the  President  to  remove  that  officer. 

This  continued  to  be  the  law  until  the  passage  of  the  tenure-of -office  act, 
March  2,  1867 ;  and  had  the  President  issued  the  order  for  the  removal  of  the 
Secretary  of  War  prior  to  the  passage  of  that  act,  it  would.hardly  fee  contended 
by  any  one  that,  in  so  doing,  he  violated  any  law  constitutional  or  statutory. 
The  act  of  March  2,  1867,  was  passed  to  correct  the  previous  practice,  and 
had  there  been  no  such  practice  there  would  have  been  no  occasion  for  such  a 
law.  Did  that  act,  constitutional  and  valid  as  it  is  believed  to  be,  change  the 
law  so  far  as  it  related  to  a  Secretary  then  in  office,  by  virtue  of  an  appoint- 
ment made  by  a  former  President  during  a  presidential  term  which  ended  March 
4,  1865  ? 

The  language  of  the  first  section  of  the  act  is  : 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed  by  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to  hold 
such  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided:  Provided,  That  the  Secretaries  of  State,  of  the  Treas- 
ury, of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney 
General,  shall  hold  their  offices  respectively  for  and  during  the  term  of  th«  President  by  whom 
they  may  haye  been  appointed,  and  one  month  thereafter,  subject  to  removal  by  and  with 
the  advice  and  consent  of  the  Senate. 

Mr.  Lincoln,  by  and  with  the  advice  and  consent  of  the  Senate,  appointed  Mr. 
Stanton  Secretary  of  War  on  the  15th  of  January,  1862,  and  commissioned  him 
to  hold  the  office  "  during  the  pleasure  of  the  President  of  the  United  States  for 
the  time  being."  He  was  never  reappointed*,  either  by  Mr.  Lincoln  after  his 
re-election,  or  by  Mr.  Johnson  since  Mr.  Lincoln's  death.  The  continuance  of 
Mr.  Stanton  in  office  by  Mr.  Lincoln  after  his  second  term  commenced,  and  by 
Mr.  Johnson  after  Mr.  Lincoln's  death,  cannot  be  construed  as  a  reappointment 
during  that  term,  because  the  word  "  appointed"  in  the  tenure-of-office  act  must 
be  construed  to  mean  a  legal  appointment,  which  could  only  be  made  by  and 
with  the  advice  and  consent  of  the  Senate.  The  term  of  the  President  by  whom 
Mr.  Stanton  was  appointed,  and  the  one  month  thereafter,  expired  nearly  two 
years  before  the  passage  of  the  tenure-of-office  act.  It  will  not  do  to  say  that 
because  Mr.  Lincoln  was  elected  for  a  second  term  that  therefore  the  term  of  the 
President  by  whom  Mr.  Stanton  was  appointed  has  not  expired.  The  fact  that 
Mr.  Lincoln  was  his  own  successor  in  1865  did  not  make  the  two  terms  one  any 
more  than  if  any  other  person  had  succeeded  him,  and  were  he  now  alive  the 
21  i  p— Vol.  iii 
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presidential  term  during  which  he  appointed  Mr.  Stanton  would  long  since  have 
expired.  But  Mr.  Lincoln,  in  fact,  deceased  soon  after  his  second  term  com- 
menced, and  was  succeeded  by  the  Vice  President,  elected  for  the  same  term,  on 
whom  the  office  of  President  was  by  the  Constitution  devolved. 

It  has  been  argued  that  this  is  Mr.  Lincoln's  term.  If  this  be  so,  it  is  higb 
second  term,  and  not  the  term  during  whish  Mr.  Stanton  was  appointed ;  but  if 
this  be  Mr.  Lincoln's  and  not  Mr.  Johnson's  term,  when  will  the  "  term  of  the 
President"  by  whom  Mr.  Browning  and  the  other  cabinet  officers  appointed 
since  Mr.  Lincoln's  death  expire?  Mr.  Lincoln  never  appointed  them,  and  if 
they  are  to  hold  "  during  the  term  of  the  President  by  whom  they  were  appointed 
and  for  one  month  thereafter"  they  hold  indefinitely,  because,  according  to  this 
theory,  Mr.  Johnson,  the  President  by  whom  they  were  appointed,  never  had  a 
term,  and  we  have  the  anomaly  of  a  person  on  whom  the  office  of  President  is 
devolved,  and  who  is  impeached  as  President,  and  whom  the  Senate  is  asked  to 
convict  as  President,  who  has  no  term  of  office.  The  clause  of  the  Constitution 
which  declares  that  the  President  "  shall  hold  his  office  during  the  term  of  four 
years"  does*not  mean  that  the  person  holding  the  office  shall  not  die,  resign,  or 
be  removed  during  that  period,  but  to  fix  a  term  or  limit  during  which  he  may, 
but  beyond  which  he  cannot,  hold  the  office.  If  he  die,  resign,  or  be  removed 
in  the  mean  time,  manifestly  the  term,  so  far  as  he  is  concerned,  has  come  to  an 
end.  The  term  of  the  presidential  office  is  four  years,  but  the  Constitution 
expressly  provides  that  different  persons  may  fill  the  office  during  that  peried, 
and  in  popular  language  it  is  called  the  terrn  of  the  person  who  happens  for  the 
time  being  to  be  in  the  oipce.  It  is  just  as  impossible  for  Mr.  Stanton  to  now 
serve  as  Secretary  of  War  for  the  term  of  the  President  by  whom  he  was 
appointed  as  it  is  for  Mr.  Lincoln  to  serve  out  the  second  term  for  which  he  was 
elected.  Both  the  presidential  term  of  the  President  who  appointed  Mr.  Stan- 
ton and  the  person  who  made  the  appointment  have  passed  away,  never  to 
return;  but  the  presidential  office  remains,  filled,  however,  by  another  person, 
and  not  Mr-  Lincoln. 

It  being  apparent  that  so  much  of  the  proviso  to  the  first  section  of  the  tenure- 
ef-civil- office  act  of  March  2,  1867,  as  authorizes  the  Secretary  of  War  to  hold 
the  office  for  and  during  the  term  of  the  President  by  whom  he  was  appointed 
is  inapplicable  to  the  case  of  Mr.  Stanton,  by  what  tenure  did  he  hold  the  office 
on  the  21st  of  February  last,  when  the  President  issued  the  order  for  his  removal  ? 

Originally  appointed  to  hold  office  during  the  pleasure  of  the  President  for 
the  time  being,  and,  as  has  already  been  shown,  removable  at  the  will  of  the 
President,  according  to  the  act  of  1789,  there  would  seem  to  be  no  escape  from 
the  conclusion  that  the  President  had  the  right  to  issue  the  order  for  his  removal. 
It  has,  however,  been  insisted  that  if  the  proviso  which  secures  to  the  Secreta- 
ries the  right  to  hold  their  respective  offices  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed  and  for  one  month  thereafter  does  not 
embrace  Mr.  Stanton,  because  Mr.  Johnson  did  not  appoint  him,  that  then,  as  a 
civil  officer,  he  is  within  the  body  of  the  first  section  of  the  act  and  entitled  to 
hold  his  office  until  by  and  with  the  advice  and  consent  of  the  Senate  a  succes- 
sor shall  have  been  appointed  and  duly- qualified.  Not  so;  for  the  reason  that 
the  body  of  the  first  section  can  have  no  reference  to  the  tenure  of  an  office 
expressly  excepted  from  it  by  the  words  "  except  as  herein  otherwise  provided," 
and  the  provision  which  follows,  fixing  a  different  tenure  for  the  Secretary  of 
War.  Can  any  one  doubt  that  the  law  was  intended  to  make,  and  does  make 
a  distinction  between  the  tenure  of  office  given  to  the  Secretaries  and  that  given 
to  other  civil  officers  ?  How,  then,  can  it  be  said  that  the  tenures  are  the  same, 
or  the  same  as  to  any  particular  Secretaries  1 

The  meaning  of  the  section  is  not  different  from  what  it  would  be  if  instead 
of  the  words,  "  every  person  holding  any  civil  office,"  there  had  been  inserted 
the  words  marshal,  district  attorney,  postmaster,  and  so  on,  enumerating  and 
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fixing  the  tenure  of  all  other  civil  officers  except  the  Secretaries  ;  and  then  had 
proceeded  to  enumerate  the  different  Secretaries  and  fix  for  them  a  different  ten- 
ure from  that  given'  to  the  other  enumerated  officers.  Had  the  section  been  thus 
written,  would  any  one  think,  in  case  a  particular  Secretary  for  some  personal 
reason  was  unable  to  avail  himself  of  the  benefit  of  the  law  securing  to  Secreta- 
ries a  certain  tenure  of  office,  that  he  would  therefore  have  the  right  to  the  ben- 
efit of  the  law  in  which  Secretaries  were  not  mentioned,  securing  to  marshals 
and  others  a  different  tenure  of  office  ?  The  object  of  an  exception  or  proviso  in 
a- statute  is  to  limit  or  take  something  out  of  the  body  of  the  act.  and  is  usually 
resorted  to  for  convenience,  as  a  briefer  mode  of  declaring  the  object  than  to  enu- 
merate everything  embraced  in  the  general  terms  of  the  act,  and  then  provide 
for  the  excepted  matter.  The  fact  that  the  terms  of  the  proviso  which  fix  the 
tenure  of  office  of  all  Secretaries  are  such  that  a  particular  Secretary,  for  reasons 
personal  to  himself,  cannot  take  advantage  of  them,  does  not  operate  to  take  from 
the  proviso  the  office  of  a  Secretary,  and  the  tenure  attached  to  it,  and  transfer 
them  to  the  body  of  the  section  which  provides  a  tenure  for  holding  office  from 
which  the  office  of  Secretary  is  expressly  excepted. 

The  meaning  of  the  first  section  will  be  still  more  apparent  by  supposing  a 
case  involving  the  same  principle  but  wholly  disconnected  with  the  one  under 
consideration.  Suppose  Congress  were  to-day,  May  — ,  1868,  to  pass  an  act 
declaring  that  "two  terms  of  the  district  court  in  every  judicial  district  of  the 
United  States  shall  be  held  during  the  year  1868,  commencing  on  the  first  Mon- 
day of  June  and  November,  except  as  herein  otherwise  provided*;  provided, 
that  two  terms  of  the  district  court  in  each  of  the  judicial  districts  in  the  State 
of  New  York  shall  be  held  during  the  year  1S68,  commencing  on  the  first  Mon- 
day of  April  and  September :"  manifestly  it  would  at  this  time  be  as  impossi- 
ble to  comply  with  so  much  of  the  proviso  as  requires  a  court  to  be  held  in  the 
New  York  districts  in  April,  1868,  as  it  now  is  for  Mr.  Stanton  to  serve  out  the 
term  of  the  President  by  whom  he  was  appointed,  which  ended  March  4,  1S65. 

Would  that  circumstance  take  the  provision  for  the  New  York  districts  out  of 
the  proviso,  and  because,  by  the  body  of  the  act,  two  terms  are  required  to  be 
held  in  every  judicial  district  in  the  United  States  on  the  first  Monday  of  June 
and  November,  authorize  the  holding  of  courts  in  the  New  York  districts  at 
those  periods?  It  is  believed  that  no  judge  would  for  a  moment  think  of  giv- 
ing such  a  construction  to  such  an  act ;  and  yet  this  is  precisely  the  construc- 
tion of  an  act  believed  to  be  analogous  in  principle  which  must  be  resorted  to  to 
bring  Mr.  Stanton  within  the  body  of  the  first  section  of  the  tenure-of  office  act. 

Laying  out  of  view  what  was  said  at  the  time  of  the  passage  of  the  tenure-of- 
office  act,  as  to  its  not  interfering  with  Mr.  Johnson's  right  to  remove  the  Secre- 
taries appointed  by  his  predecessor,  and  the  unreasonableness  of  a  construction 
of  the  act  which  would  secure  them  in  office  longer  than  the  Secretaries  he  had 
himself  appointed,  and  fasten  them  for  life  on  all  future  Presidents,  unless  the 
Senate  consented  to  the  appointment  of  successors,  the  conclusion  seems  inevi- 
table, from  the  terms  of  the  tenure  of- office  act  itself,  that  the  President's  right 
to  remove  Mr.  Stanton,  the  Secretary  of  War  appointed  by  his  predecessor,  ia 
net  affected  by  it,  and  that,  having  the"  authority  to  remove  that  officer  under 
the  act  of  1789,  he  did  not  violate  either  the  Constitution  or  any  statute  in  isau- 
"  ing  the  order  for  that  purpose.  But  even  if  a  different  construction  could  be-. 
put  upon  the  law,  I  could  never  consent  to  convict  the  Chief  Magistrate  of  a. 
great  people  of  a  high  misdemeanor  and  remove  him  from  office  for  a  miscon- 
struction of  what  must  be  admitted  to  be  a  doubtful  statute,  and  particularly 
when  the  misconstruction  was  the  same  put  upon  it  by  the  authors  ojt  the  law  afc 
the  time  of  its  passage. 

The  second  article  charges  that  the  President,  in  violation  of  the  Constitution, 
and  contrary  to  the  tenure-of-office  act,  and  with  intent  to  violate  the  sarae>  issued 
to  Lorenzo  Thomas  a  letter  of  authority  empowering  him  to  act  aa.  Secretjauy  of 
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War  ad  interim,  there  being  no  vacancy  in  the  office  of  Secretary  of  War.  There 
ia  nothing  in  the  tenure-of-office  act,  or  any  other  statute,  prohibiting  the  issuing 
of  such  a  letter,  much  less  making  it  a  crime  or  misdemeanor.  The  most  that 
can  be  said  is  that  it  was  issued  without  authority  of  law. 

The  Senate  is  required  to  pass  judgment  upon  each  article  separately,  and  each 
must  stand  or  fall  by  iteelf.  There  is  no  allegation  in  this  article  of  any  design 
or  attempt  to  use  the, letter  of  authority,  or  that  any  harm  came  from  it;  and 
any  senator  might  well  hesitate  to  find  the  President  guilty  of  a  high  misde- 
meanor for  simply  issuing  such  a  letter,  although  issued  without  authority  of 
law.  The  proof,  however,  shows  that  the  letter  was  issued  by  the  President  in 
connection  with  the  order  for  the  removal  of  Mr.  Stanton,  which,  as  has  already 
been  shown,  was  a  valid  order.  The  question,  then,  arises  whether  the  President 
was  guilty  of  a  high  misdemeanor  in  issuing  to  the  Adjutant  General  of  the 
army  a  letter  authorizing  him,  in  view  of  the  contemplated  vacancy,  temporarily 
to  discharge  the  duties  of  Secretary  of  War. 

Several  statutes  have  been  passed  providing  for  the  temporary  discharge  of 
the  duties  of  an  office  by  some  other  person  in  case  of  a  vacancy,  or  when  the 
officer  himself  is  unable  to  perform  them.  The  first  was  the  eighth  section  of 
the  act  of  May  8,  1792,  and  is  as  follows: 

That  in  case  of  the  death,  absence  from  the  seat  of  government,  or  sickness  of  the  Secre- 
tary of  State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  Department  of  War,  or 
of  any  other  officer  of  either  of  the  said  departments  whose  appointment  is  not  in  the  head 
thereof,  whereby  they  cannot  perform  the  duties  of  their  respective  offices,  it  shall  be  lawful 
for  the  President  of  the  United  States,  in  case  he  shall  think  it  necessary,  to  authorize  any 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a 
successor  be  appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease. 

The  second  act,  passed  February  13,  1795,  declares  : 

That  in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treasury,  or 
of  the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  departments 
whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of 
their  said  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case 
he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perform 
the  duties  of  the  said  respective  offices,  until  a  successor  be  appointed  or  such  vacancy  be 
filled :  Provided,  That  no  one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term 
than  six  months. 

Neither  of  these  acts  provided  for  vacancies  in  the  Navy,  Interior  or  Post 
Office  Department      Mr.  Lincoln,  in   1863,  called  attention  to  this  defect  in  a 
special  message,  as  follows  : 
To  the  Senate  and  House  of  Representatives : 

I  submit  to  Congress  the  expediency  of  extending  to  other  departments  of  the  government 
the  authority  conferred  on  the  President  by  the  eighth  section  of  the  act -of  the  8th  of  May, 
1792,  to  appoint  a  person  to  temporarily  discharge  the  duties  of  Secretary  of  State,  of  the 
Treasury,  and  the  Secretary  of  War,  in  case  of  the  death,  absence  from  the  seat  of  govern* 
•nent,  or  sickness  of  either  of  those  officers. 

ABRAHAM  LINCOLN. 

Washington,  "January  2,  1863. 

February  20, 1863,  Congress  passed  a  third  act  on  this  subject,  which  declares  : 
In  the  case  of  the  death,  resignation,  absence  from  the  seat  of  government,  or  sickness  of 
the  head  of  any  executive  department  of  the  government,  or  of  any  officer  of  either  of  the 
said  departments  whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform 
the  duties  of  their  respective  offices,  it  shall  be' lawful  for  the  President  of  the  United  States,  % 
in  case  he  shall  think  it  necessary,  to  authorize  the  head  of  any  other  executive  department, 
or  other  officer  in  either  of  said  departments  whose  appointment  is  vested  in  the  President, 
at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be 
appointed,  or  until  such  absence  or  disability  by  sickness  shall  cease  :  Provided,  That  no  one 
vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term  than  six  months. 

These  statutes  contain  all  the  legislation  of  Congress  on  the  subject  to  which 
they  relate.  It  has  been  insisted  that,  inasmuch  as  under  the  act  of  1863  the 
President  had  no  authority  to  designate  any  other  person  to  perform  the  duties 
of  Secretary  of  War  than  an  officer  in  that   or   some  of  the  other  executive 
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departments,  and  then  in  case  of  vacancy  to  supply  such  only  as  are  occasioned 
by  death  or  resignation,  his  designation  of  the  Adjutant  General  «tf  the  army  to 
supply  temporarily  a  vacancy  occasioned  by  removal  was  without  authority. 
If  the  act  of  1S63  repealed  the  act  of  1795  this  would  doubtless  be  so  ;  but  if 
it  did  not  repeal  it,  then  the  President  clearly  had  the  right,  under  that  act, 
which  provided  for  the  temporary  discharge  of  the  duties  of  the  Secretary  of 
War  in  any  vacancy  by  any  person,  to  authorize  General  Thomas  temporarily 
to  discharge  those  duties.  The  law  of*1863,  embracing,  as  it  does,  all  the 
departments,  and  containing  provisions  from  both  the  previous  statutes,  may, 
however,  be  construed  to  embrace  the  whole  subject  on  which  it  treats,  and 
operate  as  a  repeal  of  all  prior  laws  on  the  same  subject.  It  must,  however,  be 
admitted  that  it  is  by  no  means  clear  that  the  act  of  1863  does  repeal  so  much 
of  the  act  of  1795  as  authorizes  the  President  to  provide  for  the  temporary  dis- 
charge of  the  duties  of  an  office  from  which  an  incumbent  has  been  removed,  or 
whose  term  of  office  has  expired  by  limitation  before  the  regular  appointment 
of  a  successor. 

It  has  been  argued  that  the  tenurc-of-office  .act  of  March  2,  18G7,  repealed 
both  the  act  of  1795  and  that  of  1863,  authorizing  the  temporary  sup- 
plying of  vacancies  in  the  departments.  This  is  an  entire  misapprehension. 
The  eighth  section  of  the  tenure-of-ofnce  act  recognizes  that  authority  by  making 
it  the  duty  of  the  President,  when  such  designations  are  made,  to  notify  the 
Secretary  of  the  Treasury  thereof;  and  if  any  one  of  the  Secretaries  were  to 
die  or  resign  to-morrow  the  authority  of  the  President  to  detail  an  officer  in  one 
of  the  departments  to  temporarily  perform  the  duties  of  the  vacant  office,  under 
the  act  of  1863,  would  be  unquestioned.  This  would  not  be  the  appointment 
of  an  officer  while  the  Senate  was  in  session  without  its  consent,  but  simply 
directing  a  person  already  in  office  to  discharge  temporarily,  in  no  one  case 
exceeding  six  months,  the  duties  of  another  office  not  then  filled. 

It  is  the  issuing  of  a  letter  of  authority  in  respect  to  a  removal,  appointment, 
or  employment  "  contrary  to  the  provisions"  of  the  tenure-of-qffi.ce  act  that  is 
made  a  high  misdemeanor.  As  the  order  for  the  removal  of  Mr.  Stanton  has 
already  been  shown  not  to  have  been  "  contrary  to  the  provisions  of  this  act," 
any  letter  of  authority  in  regard  to  it  is  not  forbidden  by  the  iixth  section 
thereof. 

Admitting,  however,  that  there  was  no  statute  in  existence  expressly  author- 
izing the  President  to  designate  the  Adjutant  General  of  the  army  temporarily 
to  discharge  the  duties  of  the  office  of  Secretary  of  War,  made  vacant  by  removal, 
till  a  successor,  whose  nomination  was  proposed  the  next  day,  could  be  con- 
firmed, does  it  follow  that  he  was  guilty  of  a  high  misdemeanor  in  making  such 
temporary  designation  when  there  was  no  law  making  it  a  penal  offence  or 
prohibiting  it  ?  Prior  to  1863,  as  Mr.  Lincoln's  message  shows,  there  was  no 
law  authorizing  these  temporary  designations  in  any  other  than  the  three 
Departments  of  State,  Treasury,  and  War ;  and  yet  President  Lincolu  himself, 
on  the  22d  of  September,  1862,  prior  to  any  law  authorizing  it,  issued  the 
following  letter  of  authority,  appointing  a  Postmaster  General  ad  interim  : 

I  hereby  appoint  St.  John  B.  L.  Skinner,  now  acting  First  Assistant  Postmaster  General, 
to  be  acting  Postmaster  General  ad  interim,  in  place  of  Hon.  Montgomery  Blair,  now  tem- 
porarily absent. 

ABRAHAM  LINCOLN. 

Washington,  September  22,  1862. 

To  provide  for  temporary  disabilities  or  vacancies  in  the  Navy  Department, 
and  for  which  no  law  at  the  time  existed,  President  Jackson,  during  his  admin- 
istration, made  ten  different  designations  or  appointments  of  Secretaries  of  the 
Navy  ad  interim.  Similar  ad  interim  designations  in  the  Navy  Department 
were  made  by  Presidents  Van  Buren,  Harrison,  Tyler,  Polk,  Filmore,  and 
others  ;  and  these  appointments  were  made  indiscriminately  during  the  sessions 
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of  the  Senate  as  well  as  during  its  recess.  As  no  law  authorizing  them  existed 
at  ttie  time  these  ad  interim  appointments  were  made  in  the  Navy  and  Post 
Office  Departments,  it  must  be  admitted  that  they  were  made  without  authority 
of  law;  and  yet  who  then  thought,  or  would  now  think,  of  impeaching  for 
high  crimes  and  misdemeanors  the  Presidents  who  made  them?  President 
Buchanan,  in  a  communication  to  the  Senate,  made  January  15,  1861,  on  the 
subject  of  ad  interim  appointments,  used  this  language  : 

Vacancies  may  occur  at  any  time  in  the*most  important  offices  which  cannot  be  imme- 
diately and  permanently  filled  in  a  manner  satisfactory  to  the  appointing  power.  It  was 
wise  to  make  a  provision  which  would  enable  the  President  to  avoid  a  total  suspensjon  of 
business  in  the  interval,  and  equally  wise  so  to  limit  the  executive  discretion  as  to  prevent 
any  serious  abuse  of  it.  This  is  what  the  framers  of  the  act  of  1795  did,  and  neither  the 
policy  nor  the  constitutional  validity  of  their  law  has  been  questioned  for  65  years. 

The  practice  of.making  such  appointments,  whether  in  a  vacation  or  during  the  session  of 
Congress,  has  been  constantly  followed  during  every  administration  from  the  earliest  period 
of  the  government,  and  its  perfect  lawfulness  has  jiever,  to  my  knowledge,  been  questioned 
or  denied.  Without  going  back  further  than  the  year  1829,  and  without  taking  into  the 
calculation  any  but  the  chief  officers  of  the  several  departments,  it  will  be  found  that  provis- 
ional appointments  to  fill  vacancies  were  made  to  the  number  of  179  from  the  commencement 
of  General  Jackson's  administration  to  the  close  of  General  Pierce's.  This  number  would 
probably  be  greatly  increased  if  all  the  cases  which  occurred  in  the  subordinate  offices  and 
bureaus  were  added  to  the  count.  Some  of  them  were  made  while  the  Senate  was  in  session ; 
some  whic*h  were  made  in  vacation  Avere  continued  in  force  long  after  the  Senate  assembled. 
Sometimes  the  temporary  officer  was  the  commissioned  head  of  another  department,  some- 
times a  subordinate  in  the  same  department.  Sometimes  the  affairs  of  the  Navy  Department 
have  been  directed  ad  interim  by  a  commodore,  and  those  of  the  War  Department  by  a 
general.  ' 

Importance  is  sought  to  be  given  to  the  passage  by  the  Senate,  before  the 
impeachment  articles  were  found  by  the  House  of  Representatives,  of  the  fol- 
lowing resolution  : 

Resolved  by  the  Senate  of  the  United  States,  That  under  the  Constitution  and  laws  of  the 
United  States  the  President  has  no  power  to  remove  the  Secretary  of  War  and  designate 
any  other  officer  to  perform  the  duties  of  that  office  ad  interim — 

as  if  senators  sitting  as  a  court  on  the  trial  of  the  President  for  high  crimes  and 
misdemeanors  would  feel  bound  or  influenced  in  any  degree  by  a  resolution 
introduced  and  hastily  passed  before  an  adjournment  on  the  very  day  the  orders 
to  Stanton  and  Thomas  were  issued.  Let  him  who  would  be  governed  by  such 
considerations  in  passing  on  the  guilt  or  innocence  of  the  accused,  and  not  by 
the  law  and  the  facts  as  they  have  been  developed  on  the  trial,  shelter  himself 
under  such  a  resolution.  I  am  sure  no  honest  man  could.  It  is  known,  how- 
ever, that  the  resolution  coupled  the  two  things,  the  removal  of  the  Secretary 
of  War  and  the  designation  of  an  officer  ad  interim,  together,  so  that  those  who 
believed  either  without  authority  were  compelled  to  vote  for  the  resolution. 

My  understanding  at  the  time  was,  that  the  act  of  1863  repealed  that  of  1795 
authorizing  the  designation  of  a  Secretary  of  War  ad  interim  in  the  place  of  a 
Secretary  removed  ;  but  I  never  entertained  the  opinion  that  the  President  had 
not  power  to  remove  the  Secretary  of  War  appointed  by  Mr.  Lincoln  during  his 
first  term.  Believing  the  act  of  1795  to  have  been  repealed,  I  was  bound  to, 
vote  that  the  President  had  no  power  under  the  law  to  designate  a  Secretary  of 
War  ad  interim  to  fill  a  vacancy  caused  by  removal,  just  as  I  would  feel  bound 
to  vote  for  a  resolution  that  neither  President  Jackson  nor  any  of  his  successors 
had  the  power,  under  the  law,  to  designate  ad  interim  Postmasters  General  or 
Secretaries  of  the  Navy  and  Interior  prior  to  the  act  of  1863  ;  but  it  by  no  means 
follows  that  they  were  guilty  of  high  crimes  and  misdemeanors  in  making  such 
temporary  designations.  They  acted  without  the  shadow  of  statutory  authority 
in  making  such  appointments.  Johnson  claims,  and  not  without  plausibility, 
that  he  had  authority,  under  the  act  of  1795  to  authorize  the  Adjutant  General 
of  the  army  to  perform  temporarily  the  duties  of  Secretary  of  War  ;  but  if  that 
act  was  repealed,  even  then  he  simply  acted  as  his  predecessors  had  done  with 
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the  acquiescence  of  the  nation  for  forty  years  before.  Considering  that  the  facts 
charged  against  the  President  in  the  second  article  are  in  no  respect  contrary  to 
any  provision  of  the  tenure-of-office  act ;  that  they  do  not  constitute  a  misde- 
meanor, and  are  not  forbidden  by  any  statute  ;  that  it  is  a  matter  of  grave  doubt 
whether  so  much  of  the  act  of  1795  as  would  expressly  authorize  the  issuiag  of 
the  letter  of  authority  to  General  Thomas  is  not  in  force, .and  if  it  is  not,  that 
President  Johnson  still  had  the  same  authority  for  issuing  it  as  his  predecessors 
had  exercised  for  many  years  in  the  Navy,  Interior,  and  Post  Office  Departments, 
it  is  impossible  for  me  to  hold  him  guilty  of  a  high  misdemeanor  under  that 
article.  To  do  so  would,  in  my  opinion,  be  to  disregard,  rather  than  recognize, 
that  impartial  justice  I  am  sworn  to  administer. 

What  has  been  said  in  regard  to  the  second  article  applies  with  equal  force 
to  the  third  and  eighth  articles  :  there  being  no  proof  of  an  unlawful  intent  to 
control  the  disbursements  of  the  moneys  appropriated  for  the  military  service, 
as  charged  in  the  eighth  article. 

Articles  four,  five,  six,  and  seven,  taken  together,  charge  in  substance  that 
the  President  conspired  with  Lorenzo  Thomas  and  other  persons  with  intent, 
\)y  intimidation  and  threats,  to  prevent  Edwin  M.  Stanton  from  holding  the 
office  of  Secretary  of  War,  and  by  force  to  seize  and  possess  the  property  of  the 
United  States  in  the  Department  of  War;  also  that  he  conspired  to  do  the  same 
things  contrary  to  the  tenure-of-office  act,  without  any  allegation  of  force  or 
threats.  The  record  contains  no  sufficient  proof  of  the  intimidation,  threats,  or 
force  charged ;  'and  as  the  President  had,  in  my  opinion,  the  right  to  remove 
Mr.  Stanton,  his  order  for  tnat  purpose,  as  also  that  to  General  Thomas  to  take 
possession,  both  peacefully  issued,  have,  in  my  judgment,  none  of  the  elements 
of  a  conspiracy  about  them.  * 

The  ninth  article,  known  as  the  Emory  article,  is  wholly  unsupported  by 
evidence. 

The  tenth  article,  relating  to  the  speeches  of  the  President,  is  substantially 
proven,  but  the  speeches,  although  discreditable  to  the  high  office  he  holds,  do 
not,  in  my  opinion,  afford  just  ground  for  impeachment. 

So  much  of  the  eleventh  article  as  relates  to  the  speech  of  the  President  made 
August  IS,  I860,  is  disposed  of  by  what  has  been  said  on  the  tenth  article. 

The  only  proof  to  sustain  the  allegation  of  unlawfully  attempting  to  devise 
means  to  prevent  Edwin  M.  Stanton  from  resuming  the  office  of  Secretary  of 
War  is  to  be  found  in  a  letter  from  the  President  to  General  Grant,  dated  Feb- 
ruary 10, 1S68,  written  long  after  Mr.  Stanton  had  been  restored.  This  letter, 
referring  to  a  controversy  between  the  President  and  General  Grant  in  regard 
to  certain  communications,  oral  and  written,  which  had  passed  between  them, 
shows  that  it  was  the  President's  intent,  in  case  the  Senate  did  not  concur  in 
Stanton's  suspension,  to  compel  him  to  resort  to  the  courts  to  regain  possession 
of  the  War  Department,  with  a  view  of  obtaining  a  judicial  decision  on  the 
validity  of  the  tenure-of-office  act ;  but  the  intention  was  never  carried  out,  and 
Stanton  took  possession  by  the  voluntary  surrender  of  the  office  by  General 
Grant.  Was  this  intent  or  purpose  of  the  President  to  obtain  a  judicial  decision 
in  the  only  way  then  practicable  a  high  misdemeanor? 

It  is  unnecessary  to  inquire  whether  the  President  would  have  been  justified 
in  carrying  his  intention  into  effect.  It  was  not  done,  and  his  entertaining  an 
intention  to  do  it  constituted,  in  my  opinion,  no  offence.  There  is,  however,  to 
my  mind  another  conclusive  answer  to  this  charge  in  the  eleventh  article.  The 
President,  in  my  view,  had  authority  to  remove  Mr.  Stanton,  and  this  being  so, 
he,  could  by  removal  at  any  time  have  lawfully  kept  him  from  again  taking 
possession  of  the  office. 

There  is  no  proof  to  sustain  the  other  charges  of  this  article.  In  coming  to 
the  conclusion  that  the  President  is  not  guilty  of  any  of  the  high  crimes  and 
misdemeanors  with  which  he  stands  charged,  I  have  endeavored  to  be  governed 
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by  the  case  made  without  reference  to  other  acts  of  his  not  contained  in  the 
record,  and  without  giving  the  least  heed  to  the  clamor  of  intemperate  zealots 
who  demand  the  conviction  of  Andrew  Johnson  as  a  test  of  party  faith,  or  seek 
to  identify  with  and  make  responsible  for  his  acts  those  who  from  convictions  of 
duty  feel  compelled  on  the  case  made  to  vote  for  his  acquittal.  His  speeches  and 
the  general  course  of  his  administration  have  been  as  distasteful  to  me  as  to  any 
one,  and  I  should  consider  it  the  great  calamity  of  the  age  if  the  disloyal  ele- 
ment, so  often  encouraged  by  his  measures,  should  gain  political  ascendency. 
If  the  question  was,  Is  Andrew  Johnson  a  fit  person  for  President  1  I  should 
answer,  no;  but  it  is  not  a  party  question,  nor  upon  Andrew  Johnson's  deeds 
and  acts,  except  so  far  as  they  are  made  to  appear  in  the  record,  that  I  am  to 
decide. 

Painful  as  it  is  to  disagree  with  so  many  political  associates  and  friends  whose 
conscientious  convictions  have  led  them  to  a  different  result,  I  must,  neverthe- 
less, in  the  discharge  of  the  high  responsibility  under  which  I  act,  be  governed 
by  what  my  reason  and  judgment  tell  me  is  the  truth  and  the  justice  and  the 
law  of  this  case.  What  law  does  this  record  show  the  President  to  have  violated  1 
Is  it  the  tenure-of-office  act  1  I  believe  in  the  constitutionality  of  that  act,  and 
stand  ready  to  punish  its  violators ;  but  neither  the  removal  of  that  faithful  and 
efficient  officer,  Edwin  M.  Stanton,  which  I  deeply  regret,  nor  the  ad  interim 
designation  of  Lorenzo  Thomas,  were,  as  has  been  shown,  forbidden  by  it.  Is 
it  the  reconstruction  acts  ?  Whatever  the  facts  may  be,  this  record  does  not 
contain  a  particle  of  evidence  of  their  violation.  Is  it  the  conspiracy  act  ]  No 
facts  are  shown  to  sustain  such  a  charge,  and  the  same  may  be  said  of  the  charge 
of  a^  violation  of  the  appropriation  act  of  March  2,  1867 ;  and  these  are  all  the 
laws  alleged  to  have  been  violated.  It  is,  however,  charged  that  Andrew  John- 
son has  violated  the  Constitution.  The  fact  may  be  so,  but  where  is  the  evidence 
of  it  to  be  found  in  this  record  1  Others  may,  but  I  cannot  find  it.  To  convict 
and  depose  the  Chief  Magistrate  of  a  great  nation,  when  his  guilt  was  not  made 
palpable  by  the  record,  and  for  insufficient  cause,  would  be  fraught  with  far 
greater  danger  to  the  future  of  the  country  than  can  arise  from  leaving  Mr. 
Johnson  in  office  for  the  remaining  months  of  his  term,  with  powers  curtailed 
and  limited  as  they  have  been  by  recent  legislation. 

Once  set  the  example  of  impeaching  a  President  for  what,  when  the  excitement 
of  the  hour  shall  have  subsided,  will  be  regarded  as  insufficient  causes,  as  several 
of  those  now  alleged  against  the  President  were  decided  to  be  by  the  House  of 
Representatives  only  a  Jew  months  since,  and  no  future  President  will  be  safe  who 
happens  to  differ  with  a  majority  of  the  House  and  two- thirds  of  the  Senate. on 
any  measure  deemed  by  them  important,  particularly  if  of  a  political  character. 
Blinded  by  partisan  zeal,  with  such  an  example  before  them,  they  will  not 
scruple  to  remove  out  of  the  way  any  obstacle  to  the  accomplishment  of  their 
purposes,  and  what  then  becomes  of  the  checks  and  balances  of  the  Constitution, 
so  carefully  devised  and  so  vital  to  its  perpetuity  ?  They  are  all  gone.  In  view 
of  the  consequences  likely  to  flow  from  this,  day's  proceedings,  should  they 
result  in  conviction  on  what  my  judgment  tells  me  are  insufficient  charges  and 
proofs,  I  tremble  for  the  future  of  my  country.  I  cannot  be  an  instrument  to 
produce  such  a  result ;  and  at  the  hazard  of  the  ties  even  of  friendship  and 
affection,  till  calmer  times  shall  do  justice  to  my  motives,  no  alternative  is  left 
me  but  the  inflexible  discharge  of  duty. 


Opinion  of  Mr.  Senator  Grimes. 

The  President  of  the  United  States  stands ^t  the  bar  of  the  Senate  charged 
with  the  commission  of  high  crimes  and  misdemeanors.     The  principal  offence 
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charged  against  him  is  embodied  in  various  forms  in  the  first  eight  articles  of 
impeachment.  This  offence  is  alleged  to  consist  in  a  violation  of  the  provisions 
of  the  first  section  of  an  act  of  Congress  entitled  "  An  act  regulating  the  tenure 
of  certain  civil  offices,"  approved  March  2,  1S67,  in  this,  that  on  the  21st  day 
of  February,  1868,  the  President  removed,  or  attempted  to  remove,  Edwin  M. 
Stanton  from  the  office  of  Secretary  for  the  Department  of  War,  and  issued 
a  letter  of  authority  to  General  Lorenzo  Thomas  as  Secretary  for  the  Depart- 
ment of  War  ad  interim. 

The  House  of  Representatives  charge  in  their  three  first  articles  that  the 
President  attempted  to  remove  Mr.  Stanton,  and  that  he  issued,  his  letter  of 
authority  to  General  Thomas  with  an  intent  to  violate  the  law  of  Congress,  and 
with  the  further  "  intent  to  violate  the  Constitution  of  the  United  States."  The 
President,  by  his  answer,  admits  that  he  sought  to  substitute  General  Thomas 
for  Mr.  Stanton  at  the  head  of  the  Department  of  War ;  but  insists  that  he 
had  the  right  to  make  such  substitution  under  the  laws  then  and  now  in  force, 
and  denies  that  in  anything  that  he  has  done  or  attempted  to  do,  he  intended 
to  violate  the  laws  or  the  Constitution  of  the  United  States. 

To  this  answer  there  is  a  general  traverse  by  the  House  of  Representatives, 
and  thereon  issue  is  joined;  of  that  issue  we  are  the  triers,  and  have  sworn 
that  in  that  capacity  we  will  do  "  impartial  justice  according  to  the  Constitution 
and  the  laws." 

It  will  be  perceived  that  there  is  nothing  involved  in  the  first  eight  articles  of 
impeachment  but  pure  questions  of  law  growing  out  of  the  construction  of  stat- 
utes. Mr.  Johnson's  guilt  or  innocence  upon  those  articles  depends  wholly  on 
the  fact  whether  or  not  he  had  the  power,  after  the  passage  of  the  tenure-of- 
offiee  act  of  March  2,  1867,  to  remove  Mr.  Stanton  and  issue  the  letter  of 
appointment  to  General  Thomas,  and  upon  the  further  fact,  whether,  having  no 
such  legal  authority,  he  nevertheless  attempted  to  exercise  it  "  with  intent  to 
violate  the  Constitution  of  the  United  States." 

Mr.  Stanton  was  appointed  Secretary  for  the  Department  of  War  by  Mr. 
Lincoln  on  the  15th  day  of  January,  1862,  and  has  not  since  been  reappointed 
or  recommissioned.  His  commission  was  issued  to  continue  "  for  and  during 
the  pleasure  of  the  President."  His  appointment  was  made  under  the  act  of 
August  7,  1789,  the  first  two  sections  of  which  read  as  follows : 

There  shall  be  an  executive  department  to  be  denominated  the  Department  of  War ;  and 
there  shall  be  a  principal  officer  therein,  to  be  called  the  Secretary  for  the  Department  of 
War,  who  shall  perform  and  execute  sucfi  duties  as  shall  from  time  to  time  be  enjoined  on 
or  intrusted  to  him  by  the  President  of  the  United  States,  and  the  said  principal  officer  shall 
conduct  the  business  of  the  said  department  in  such  manner  as  the  President  of  the  United 
States  shall  from  time  to  time  order  and  instruct. 

There  shall  be  in  the  said  department  an  inferior  officer,  to  be  appointed  by  said  principal 
officer,  to  be  employed  therein  as  he  shall  deem  proper,  and  to  be  called  the  chief  clerk  of  the 
Department  of  War  ;  and  whenever  the  said  principal  officer  shall  be  removed  from  office  by  the 
President  of  the  United  States,  and  in  any  other  case  of  vacancy,  shall,  during  the  same, 
have  charge  of  the  records,  books,  &c. 

At  the  same  session  of  Congress  was  passed  the  act  of  July  27,  1789,  creat- 
ing the  Department  of  Foreign  Affairs.  The  first  two  sections  of  the  two  acts 
are  precisely  similar  except  in  the  designations  of  the  two  departments.  Upon 
the  passage  of  this  last  act  occurred  one  of  the  most  memorable  and  one  of  the 
ablest  debates  that  ever  took  place  in  Congress.  The  subject  under  discussion 
was  the  tenure  of  public  officers,  and  especially  the  tenure  by  which  the  Secre- 
taries of  the  executive  departments  should  hold  their  offices.  Without  going 
into  the  particulars  of  that  great  debate,  it  is  sufficient  to  say  that  the  reasons 
assigned  by  Mr.  Madison  and  his  associates  in  favor  of  a  "  tenure  during  the 
pleasure  of  the  President "  were  adopted  as  the  true  constitutional  theory  on 
this  subject.     That  great  man,  with  almost  a  prophetic  anticipation  of  this  case. 
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declared  on  the  16th  June,  1789,  in  his  speech  in  the  House  of  Representatives, 
of  which  he  was  a  member  from  Virginia,  that — 

It  is  evidently  the  intention  of  the  Constitution  that  the  first  magistrate  should  be  respon- 
sible for  the  executive  department.  So  far,  therefore,  as  we  do  not  make  the  officers  who  are 
to  aid  him  in  the  duties  of  that  department  responsible  to  him,  he  is  not  responsible  to  the 
country.  Again,  is  there  no  danger  that  an  officer,  when  he  is  appointed  by  the  concurrence 
of  the  Senate  and  his  friends  in  that  body,  may  choose  rather  to  risk  his  establishment  on 
the  favor  of  that  branch  than  rest  it  upon  the  discharge  of  his  duties  to  the  satisfaction  of  the 
executive  branch,  which  is  constitutionally  authorized  to  inspect  and  control  his  conduct  ? 
And  if  it  should  happen  that  the  officers  connect  themselves  with  the  Senate,  they  may  mutu- 
ally support  each  other,  and  for  want  of  efficacy  reduce  the  power  of  the  President  to  a  mere 
vapor,  in  which  case  his  responsibility  would  be  annihilated,  and  the  expectation  of  it  unjust. 
The  high  executive  officers  joined  in  cabal  with  the  Senate  would  lay  the  foundation  of  dis- 
cord, and  end  in  an  assumption  of  the  executive  power,  only  to  be  removed  by  a  revolution 
of  the  government. 

It  will  be  observed  that  it  is  here  contended  that  it  is  the  Constitution  that 
establishes  the  tenure  of  office.  And  in  order  to  put  this  question  beyond  future 
cavil,  Chief  Justice  Marshall,  in  his  Life  of  Washington,  volume  2,  page  162, 

says  : 

After  an  ardent  discussion,  which  consumed  several  days,  the  committee  divided,  and  the 
amendment  was  negatived  by  a  majority  of  34  to  20.  The  opinion  thus  expressed  by  the 
House  of  Kepresentatives  did  not  explicitly  convey  their  sense  of  the  Constitution.  Indeed, 
the  express  grant  of  the  power  to  the  President  rather  implied  a  right  in  the  legislature  to 
give  or  withhold  it  at  their  discretion.  To  obviate  any  misunderstanding  of  the  principle 
©n  which  the  question  has  been  decided,  Mr.  Benson  moved  in  the  House,  when  the  report 
of  the  Committee  of  the  Whole  was  taken  up,  to  amend  the  second  clause  in  the  bill  so  as 
clearly  to  imply  the  power  of  removal  to  be  solely  in  the  President.  He  gave  notice  that  if 
he  should  succeed  in  this  he  would  move  to  strike  out  the  words  which  had  been  the  subject 
of  debate.  If  those  words  continued,  he  said,  the  power  of  removal  by  the  President  might 
hereafter  appear  to  be  exercised  by  virtue  of  a  legislative  grant  only,  and  consequently  be 
subjected  to  legislative  instability,  when  ke  was  well  satisfied  in  his  own  mind  that  it  was 
by  fair  construction  fixed  in  the  Constitution.  The  motion  was  seconded  by  Mr.  Madison, 
and  both  amendments  were  adopted. 

And  Judge  Marshall  adds  : 

As  the  bill  passed  into  a  law  it  has  ever  been  considered  as  a  full  expression  of  the  sense 
of  the  legislature  on  this  important  part  of  the  American  Constitution. 

And  Chancellor  Kent  says,  when  speaking  of  the  action  of  this  Congi-eas, 
many  of  the  members  of  which  had  been  members  of  the  Convention  that  framed 
the  Constitution,  the  chiefest  among  them,  perhaps,  being  Madison,  who  has 
been  called  the  father  of  that  instrument : 

This  amounted  to  a  legislative  construction  of  the  Constitution,  and  it  has  ever  since 
been  acquiesced  in  and  acted  upon  as  of  decisive  authority  in  the  case.  It  applies  equally 
to  every  other  officer  of  the  government  appointed  by  the  President  and  Senate  whose  term 
of  duration  is  not  specially  declared.  It  is  supported  by  the  weighty  reason  that  the  subor- 
dinate officers  in  the  executive  department  ought  to  hold  at  the  pleasure  of  the  head  of  that 
department,  because  he  is  invested  generally  with  the  executive  authority,  and  every  parti- 
cipation in  that  authority  by  the  Senate  was  an  exception  to  a  general  principle,  and  ought 
to  be  taken  strictly.  The  President  is  the  great  responsible  officer  for  the  faithful  execution 
of  the  law,  and  the  power  of  removal  was  incidental  to  that  duty,  and  might  often  be  requisite 
to  fulfil  it.     (1  Kent.  Com.,  310.) 

Thus  the  Constitution  and  the  law  stood. as  expounded  by  the  courts,  as  con- 
strued by  commentators  and  publicists,  as  acted  on  by  all  the  Presidents,  and 
acquiesced  in  by  all  of  the  Congresses  from  1789  until  the  2d  March,  1867, 
when  the  tenure-of-office  act  was  passed.  The  first  section  of  this  act  reads  as 
follows :       •  * 

That  every  person  holding  any  civil  office  to  which  he  has  been  appointed   by  and  with 

the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 

any  such  office,  and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 

hold  such  office  until  a  successor  shall  have  bee  a  in  a  like  manner  appointed  and  duly  qual- 

d,  except  as  herein  otherwise  provided. 
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Then  comes  what  is  "  otherwise  provided  : " 

Provided,  That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  and  of  the 
Interior,  the  Postmaster  General,  and  the  Attorney  General  shall  hold  their  offices  respectively 
for  and  during  the  terra  of  the  President  by  whom  they  may  have  been  appointed,  and  for 
one  month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate. 

The  controversy  in  this  case  grows  out  of  the  construction  of  this  section.  How 
does  it  affect  the  act  of  1789,  and  does  it  change  the  tenure  of  office  of  the  Sec- 
retary for  the  Department  of  War  as  established  by  that  act  1  To  that  inquiry 
I  propose  to  address  myself.  I  shall  not  deny  the  constitutional  validity  of  the 
act  of  March  2,  1867.     That  question  is  not  necessarily  in  this  case. 

The  first  question  presented  is,  is  Mr.  Stanton's  case  within  the  provisions  of 
the  tenure-of-office  act  of  March  2,  1867  1 

Certainly  it  is  not  within  the  body  of  the  first  section.  The  tenure  which 
that  provides  for  is  not  the  tenure  of  any  secretary.  All  secretaries  whose  tenure 
is  vegulated  by  this  law  at  all  are  to  go  out  of  office  at  the  end  of  the  term  of 
the  President  by  whom  they  shall  be  appointed,  and  one  month  thereafter, 
unless  sooner  removed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  while  all  other  civil  officers  are  to  hold  until  a  successor  shall  be 
appointed  and  duly  qualified.  The  office  of  Secretary  has  attached  to  it  one 
tenure  ;  other  civil  officers  another  and  different  tenure,  and  no  one  who  holds 
the  office  of  Secretary  can,  by  force  of  this  law,  hold  by  any  other  tenure  than 
the  one  which  the  law  specially  assigns  to  that  office.  The  plain  intent  of  the 
proviso  to  the  first  section  is  to  prescribe  a  tenure  for  the  office. of  Secretary 
different. from  the  tenure  fixed  for  other  civil  officers.  This  is  known  to  have 
been  done  on  account  of  the  marked  difference  between  the  heads  of  departments 
and  all  other  officers,  which  made  it  desirable  and  necessary  for  the  public  ser- 
vice that  the  heads  of  departments  should  go  out  of  office  with  the  President 
by  whom  they  were  appointed.  It  would,  indeed,  be  a  strange  result  of  the  law 
if  those  Secretaries  appointed  by  Mr.  Lincoln  should  hold  by  the  tenure  fixed  by 
the  act  for  ordinary  civil  officers,  while  all  the  other  Secretaries  should  hold  by 
a  different  tenure  ;  that  those  appointed  by  the  present  and  all  future  Presidents 
should  hold  only  during  the  term  of  the  President  by  whom  they  may  have 
been  appointed,  while  those  not  appointed  by  him  should  hold  indefinitely ;  and 
this  under  a  law  which  undertakes  to  define  the  tenure  of  all  the  Secretaries 
who  are  to  hold  their  offices  under  the  law.  I  cannot  come  to  that  conclusion. 
My  opinion  is,  that  if  Mr.  Stanton's  tenure  of  office  is  prescribed  by  this  law  at 
all,  it  is  prescribed  to  him  as  Secretary  of  War,  under  and  by  force  of  the  pro- 
viso to  the  first  section  ;  and  if  his  case  is  not  included  in  that  proviso  it  is  not 
included  in  the  law  at  all. 

It  is  clear  to  my  mind  that  the  proviso  does  not  include,  and  was  not  intended 
to  include,  Mr.  Stanton's  case.  It  is  not  possible  to  apply  to  his  case  the  lan- 
guage of  the  proviso  unless  we  suppose  it  to  have  been  intended  to  legislate  him 
out  of  office ;  a  conclusion,  I  consider,  wholly  inadmissible.  He  was  appointed 
by  President  Lincoln  during  his  first  term  of  office.  He  cannot  hereafter  go 
out  of  office  at  the  end  of  the  term  of  the  President  by  whom  he  was  appointed. 
That  term  was  ended  before  the  law  was  passed.  The  proviso,  therefore,  can- 
not have  been  intended  to  make  a  rule  for  his  case;  and  it  is  shown  that  it  was 
not  intended.  This  was  plainly  declared  in  debate  by  the  conference  committee, 
both  in  the  Senate  and  in  the  House  of  Representatives,  when  the  proviso  was 
introduced  and  its  effect  explained.  The  meaning  and  effect  of  the  proviso  were 
then  explained  and  understood  to  be  that  the  only  tenure  of  tlife  Secretaries 
provided  for  by  this  law  was  a  tenure  to  end  with  the  term  of  service  of  the 
President  by  whom  they  were  appointed,  and  as  this  new  tenure  could  not 
include  Mr.  Stanton's  case,  it  was  here  explicitly  declared  that  it  did  not  include 
it.  When  this  subject  was  under  consideration  in  the  House  of  Representatives 
on  the  report  of  the  conference  committee  on  the  disagreeing  votes  of  the  two 


332  IMPEACHMENT    OF    THE    PRESIDENT. 

houses,  Mr.  Sclienck,  of  Ohio,  chairman  of  the  conference  committee  on  the 
part  of  the  House,  said : 

It  will  be  remembered  that  by  the  bill  as  it  passed  the  Senate  it  was  provided  that  the 
concurrence  of  the  Senate  should  be  required  in  all  removals  from  office,  except  in  the  case 
of  the  heads  of  departments.  The  House  amended,  the  bill  of  the  Senate  so  as  to  extend  this 
requirement  to  the  heads  of  departments  as  well  as  to  their  officers* 

The  committee  of  conference  have  agreed  that  the  Senate  shall  accept  the  amendment  of 
the  House.  But  inasmuch  as  this  would  compel  the  President  to  keep  around  him  heads  of 
departments  until  the  end  of  his  term  who  would  hold  over  to  another  term,  a  compromise  was 
made  by  which  a  further  amendment  is  added  to  this  portion  of  the  bill,  so  that  the  term  of  office 
of  the  heads  of  departments  shall  expire  with  the  term  of  the  President  who  appointed  them, 
allowing  these  heads  of  departments  one  month  longer. 

When  the  bill  came  to  the  Senate  and  was  considered  on  the  disagreeing  votes 
of  the  two  houses,  and  Mr.  Doolittle,  of  "Wisconsin,  charged  that  although  the 
purpose  of  the  measure  was,  in  his  opinion,  to  force  the  President  against  his 
will  to  retain  the  Secretaries  appointed  by  Mr.  Lincoln,  yet  that  the  phraseology 
was  such  that  the  bill,  if  passed,  would  not  accomplish  that  object,  Mr.  Sherman, 
of  Ohio,  who  was  a  member  of  the  conference  committee  and  assisted  to  frame 
the  proviso,  said : 

I  do  not  understand  the  logic  of  the  senator  from  Wisconsin.  He  first  attributes  a  pur- 
pose to  the  committee  of  conference  which  I  say  is  not  true.  I  say  that  the  Senate  have  not 
legislated  with  a  view  to  any  persons  or  any  President,  and  therefore  he  commences  by 
asserting  what  is  not  true.  We  do  not  legislate  in  order  to  keep  in  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  or  the  Secretary  of  State. 

Then  a*  conversation  arose  between  the  senator  fromOhio  and  another  senator, 
and  the  senator  from  Ohio  continued  thus  : 

That  the  Senate  had  no  such  purpose  is  shown  by  its  vote  twice  to  make  this  exception. 
That  this  provision  does  not  apply  to  the  present  case  is  shown  by  the  fact  that  its  language 
is  so  framed  as  not  to  apply  to  the  present  President.  The  senator  shows  that  himself,  and 
argues  truly  that  it  would  not  prevent  the  present  President  from  removing  the  Secretary  of 
War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  State.  And  if  I  supposed  that  either 
of  these  gentlemen  was  so  wanting  in  manhood,  in  honor,  as  to  hold  his  place  after  the  politest 
intimation  by  the  President  of  the  United  States  that  his  services  were  no  longer  needed,  I 
certainly,  as  a  senator,  would  consent  to  his  re'moval  at  any  time,  and  so  would  we  all. 

Did  any  one  here'doubt  the  correctness  of  Mr.  Sherman's  interpretation  of  the  act 
when  he  declared  that  it  "would  not  prevent  the  present  President  from  removing 
the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  State  ?" 
Was  there  any  dissent  from  his  position?  Was  there  not  entire  acquiescence 
in  it? 

Again  said  Mr.  Sherman : 

In  this  case  the  committee  of  conference — I  agreed  to  it,  I  confess,  with  some  reluctance — 
came  to  the  conclusion  to  qualify  to  some  extent  the  power  jot  removal  over  a  cabinet  minister. 
We  provide  that  a  cabinet  minister  shall  hold  his  office  not  for  a  fixed  term,  not  until  the 
Senate  shall  consent  to  his  removal,  but  as  long  as  the  power  that  appoints  him  holds  office. 

But  whatever  may  have  been  the  character  of  the  debates  at  the  time  of  the 
passage  of  the  law,  or  whatever  may  have  been  the  contemporaneous  exposition 
of  it,  I  am  clearly  convinced  that  the  three  Secretaries  holding  over  from  Mr. 
Lincoln's  administration  do  not  fall  within  its  provisions  under  any  fair  judicial 
interpretation  of  the  act;  that  Mr.  Stanton  held  his  offiee  under  the  act  of  1789, 
and  under  his  only  commission,  issued  in  1862,  which  was  at  the  pleasure  of  the 
President ;  and  I  am,  consequently,  constrained  to  decide  that  the  order  for  his 
removal  was  a  lawful  order.  Any  other  construction  would  involve  us  in  the 
absurdity  of  ostensibly  attempting  to  limit  the  tenure  of  all  cabinet  officers  to 
the  term  of  the  officer  having  the  power  to  appoint  them,  yet  giving  to  three  of 
the  present  cabinet  ministers  an  unlimited  tenure ;  for,  if  the  construction  con- 
tended for  by  the  managers  be  the  correct  one,  while  four  of  the  present  cabinet 
•fficers  will  go  out  of  office  absolutely,  and  without  any  action  by  the  Senate, 
Oh  the  4th  of  April  next,  they  having  been  appointed  by  Mr.  Johnson,  the  three 
cabinet  officers  appointed  by  Mr.  Lincoln  will  hold  by  another  and   different 
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tenure,  and  cannot  be  removed  until  the  incomlig  President  and  the  Senate 
shall  mutually  agree  to  their  removal. 

If  I  have  not  erred  thus  far  in  my  judgment,  then  it  follows  that  the  order 
for  the  removal  of  Mr.  Stanton  was  not  a  violation  of  the  Constitution  of  the 
United  States  by  reason  of  its  having  been  issued  during  the  session  of  the 
Senate.  If  Mr.  Stanton  held  his  office  at  the  pleasure  of  the  President  alone 
under  the  act  of  17S9,  as  I  think  he  did,  it  necessarily  follows  that  the  Presi- 
dent alone  could  remove  him.  The  Senate  had  no  power  in  reference  to  his 
continuance  in  office.  I  am  wholly  unable  to  perceive,  therefore,  that  the  power 
of  the  President  to  remove  him  was  affected  or  qualified  by  the  fact  that  the 
Senate  was  in  session. 

It  has  sometimes  been  put  forward,  as  it  was  by  Mr.  Webster  in  the  debate  of 
1835,  that  the  usual  mode  of  removal  from  office  by  the  President  during  a  ses- 
sion of  the  Senate  had  been  by  the  nomination  of  a  successor  in  place  of  A  B, 
removed.  This  would  naturally  be  so  in  all  cases  except  the  few  in  which  the 
officer  could  not  be  allowed;  consistently  with  the  public  safety,  to  continue  in 
office  until  his  successor  should  be  appointed  and  qualified  and  also  should  refuse 
to  resign.  Such  cases  cannot  often  have  occurred.  But  when  they  have  occurred 
I  believe  the  President  has  exercised  that  power  which  was  understood  to  belong 
to  him  alone,  and  which  in  the  statute  tenure  of  most  offices  is  recognized  by 
the  acts  of  Congress  creating  them  to  be  the  pleasure  of  the  President  of  the 
United  States.  A  number  of  cases  of  this  kind  have  been  put  in  evidence.  I 
do  not  find,  either  in  the  debates  which  have  been  had  on  the  power  of  removal, 
or  in  the  legislation  of  Congress  on  the  tenure  of  offices,  any  trace  of  a  distinc- 
tion between  the  power  of  the  President  to  remove  in  recess  and  his  power  to 
remove  during  a  session  of  the  Senate  an  officer  who  held  solely  by  his  pleasure 
and  I  do  not  see  how  such  a  distinction  could  exist  without  some  positive  and 
distinct  provision  of  law  to  make  and  define  it.  I  know  of  no  such  provision. 
If  that  was  the  tenure  by  which  Mr.  Stanton  held  the  office  of  Secretary  for 
the  Department  of  War,  and  I  think  it  was,  then  I  am  also  of  the  opinion  that 
it  was  not  a  violation  of  the  Constitution  to  remove  him  during  a  session  of  the 
Senate. 

If  Mr.  Stanton  held  under  the  act  of  1789,  no  permission  of  the  President  to 
continue  in  office,  no  adoption  of  him  as  Secretary  for  the  Department  of  War, 
could  change  the  legal  tenure  of  his  office  as  fixed  by  law  or  deprive  the  Presi- 
dent of  the  power  to  remove  him. 

My  opinion  on  the  matter  of  the  first  article  is  not  affected  "by  the  facts  con- 
tained in  it,  that  the  President  suspended  Mr.  Stanton  and  sent  notice  of  'the 
suspension  to  the  Senate,  and  the  Senate  refused  to  concur  in  that  suspension. 
In  my  opinion  that  action  of  the  President  could  not  and  did  not  change  the 
tenure  of  Mr.  Stanton's  office,  as  it  subsisted  by  law  at  the  pleasure  of  the 
President,  or  deprive  the  President  of  that  authority  to  remove  him  which  neces- 
sarily arose  from  that  tenure  of  office. 

If  the  order  of  the  President  to  Mr.  Stanton  was  a  lawful  order,  as  I  have 
already  said  I  thought  it  was,  the  first  question  under  the  second  article  is  whether 
the  President  did  anything  unlawful  in  giving  the  order  to  General  Thomas  to 
perform  the  duties  of  Secpetary  for  the  Department  of  War  ad  interim. 

This  was  not  an  appointment  to  office.  It  was  a  temporary  designation  of  a 
person  to  discharge  the  duties  of  an  office  until  the  office  could  be  filled.  The 
distinction  between  such  a  designation  and  an  appointment  to  office  is  in  itself 
■clear  enough,  and  has  been  recognized  certainly  since  the  act  of  February  13, 
1795.  Many  cases  have  occurred  in  which  this  authority  has  been  exercised. 
The  necessity  of  some  sucli  provision  of  law,  in  cases  of  vacancy  in  offices 
which  the  Executive  cannot  instantly  fill,  must  be  apparent  to  every  one 
acquainted  with  the  workings  of  our  government,  and  I  do  not  suppose  that  a 
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reasonable  question  can  be  made  of  the  constitutional  validity  of  a  law  providing 
for  such  cases. 

The  law  of  1795  did  provide  tor  such  cases ;  and  the  President,  in  his  answer, 
says  he* was  advised  that  this  was  a  subsisting  law  not  repealed.  It  may  be  a 
question  whether  it  has  been  repealed  ;  but  from  the  best  examination  I  have 
been  able  to  bestow  upon  the  subject  I  am  satisfied  it  has  not  been  repealed. 

I  do  not  propose  to  enter  into  the  technical  rules  as  to  implied  repeals.  It  is 
a  subject  of  great  difficulty,  and  I  do  not  profess  to  be  able  to  apply  those  rules ; 
I  take  only  this  practical  view  of  the  subject :  when  the  act  of  February  20, 
1863,  was  passed,  which  it  is  supposed  may  have  repealed  the  act  of  1795,  it 
is  beyond  all  dispute  tkat  vacancies  in  office  might  be  created  by  the  President  ; 
and  there  might  be  the  same  necessity  for  making  temporary  provision  for  dis- 
charging the  duties  of  such  vacant  offices  as  was  provided  for  by  the  act  of 
1795.  The  act  of  1863  is  wholly  silent  on  this  subject.  Why  should  I  say 
that  a  public  necessity  provided  for  in  1795  and  not  negatived  in  1863,  was  not 
then  recognized  ;  or  why  should  I  say  that,  if  reeognized,itwasintendedby  the  act 
of  1863  that  it  should  not  thereafter  have  any  provision  made  for  it  1  Comparing 
the  act  of  1863  and  the  cases  it  provided  for,  I  see  no  sufficient  reason  to  say 
that  it  was  the  intention  of  Congress  in  1863  to  deprive  the  President  of  the 
power  given  by  the  act  of  1795  to  supply  the  temporary  necessities  of  the  public 
service  in  case  of  vacancy  caused  by  removal. 

But  if  I  thought  otherwise  I  should  be  unable  to  convict  the  President  of  a 
crime  because  he  had  acted  under  the  law  of  1795.  Many  cases  of  ad  interim 
appointments  have  been  brought  before  us  in  evidence.  It  appears  to  have  been 
a  constant  and  frequent  practice  of  the  government,  in  all  cases  when  the  President 
was  not  prepared  to  fill  an  office  at  the  moment  when  the  vacancy  occurred,  to 
make  an  ad  interim  appointment.  ^There  were  179  such  appointments  speci- 
fied in  the  schedule  annexed  to  the  message  of  President  Buchanan,  found  On 
page  584  of  the  printed  record,  as  having  occurred  in  little  more  than  the  .space 
of  30  years.  I  have  not  minutely  examined  the  evidence  to  follow  the  practice 
further,  because  it  seems  to  me  that  if,  as  I  think,  the  President  had  the  power 
to  remove  Mr.  Stanton,  he  might  well  conclude,  and  that  it  cannot  be  attributed 
to  him  as  a  high  crime  and  misdemeanor  that  he  did  conclude,  that  he  might 
designate  some  proper  officer  to  take  charge  of  the  War  Department  until  he 
could  send  a  nomination  of  a  suitable  person  to  be  Secretary ;  and  when  I  add 
that  on  the  next  day  after  this  designation  the  President  did  nominate  for  that 
office  an  eminent' citizen  in  whose  loyalty  to  our  country  and  "in  whose  fitness 
for  any  duties  he  might  be  willing  to  undertake  the  people  would  be  willing  to 
confide,  I  can  find  no  sufficient  reason  to  doubt  that  the  President  acted  in  good 
faith  and  believed  that  he  was  acting  within  the  laws  of  the  United  States. 
Surely  the  mere  signing  of  that  letter  of  appointment,  "neither  attended  or  fol- 
lowed by  the  possession  of  the  offide  named  in  it  or  by  any  act  of  force,  of 
Violence,  of  fraud,  of  corruption,  of  injury,  or  of  evil,  will  not  justify  us  in 
depriving  the  President  of  his  office." 

I  have  omitted'  to  notice  one  fact  stated  in  the  second  article.  It  is  that  the 
designation  of  General  Thomas  to  act  ad  interim  as  Secretary  of  War  was 
made  during  a  session  of  the  Senate.  This  requires  but*  few  words.  The  acts 
of  Congress,  and  the  nature  of  the  cases  to  which  they  apply,  admit  of  no  dis- 
tinction between  ad  interim  appointments  in  the  sessions  or  the  recess  of  the 
Senate.  A  designation  is  to  be  made  when  necessary,  and  the  necessity  may 
occur  either  in  session  or  in  recess. 

I  do  not  deem  it  necessary  to  state  any  additional  views  concerning  the  third 
article,  for  I  find  in  it  no  allegations  upon  which  I  have  not  already  sufficiently 
indicated  my  opinion! 

The  fourth,  fifth,  sixth  and  seventh  articles  charge  a  conspiracy.  I  deem  it 
sufficient  to  say  that,  in  my  judgment,  the  evidence  adduced  by  the  House  of 
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Representatives  not  only  fails  to  prove  a  conspiracy  between  the  President  and 
General  Thomas  to  remove  Mr.  Stanton  from  office  by  force  or  threats,  but  it 
fails  to  prove  any  conspiracy  in  any  sense  I  can  attach  to  that  word. 

The  President,  by  a  written  order  committed  to  General  Thomas,  required 
Mr.  Stanton  to  cease  to  act  as  Secretary  for  the  Department  of  War,  and 
informed  him  that  he  had  empowered  General  Thomas  to  act  as  Secretary  ad 
interim.  The  order  to  General  Thomas  empowered  him  to  enter  on  the  duties 
of  the  office,  and  receive  from  Mr.  Stanton  the  public  property  in  his  charge. 
There  is  no  evidence  that  the  President  contemplated  ,the  use  of  force,  threats, 
or  intimidation  ;  still  less  that  he  authorized  General  Thomas  to  use  any.  I  do 
not  regard  the  declarations  of  General  Thomas,  as  explained  by  himself,  as 
having  any  tendency  even  to  fix  on  the  President  any  purpose  beyond  what  the 
orders  on  their  face  import. 

Believing,  as  I  do,  that  the  orders  of  the  President  for  the  removal  of  Mr. 
Stanton,  and  the  designation  of  General  Thomas  to 'act  ad  interim,  were  legal 
orders,  it  is  manifestly  impossible  for  me  to  attach  to  them  any  idea  of  criminal 
conspiracy.  If  those  orders  had  not  been,  in  my  judgment,  lawful,  I  should 
not  have  come  to  the  conclusion,  upon  the  evidence,  that  any  actual  intent  to  do 
an  unlawful  act  was  proved. 

The  eighth  article  does  not  require  any  particular  notice  after  what  I  have 
said  of  the  first,  second,  and  third  articles,  because  the  only  additional  matter 
contained  in  it  is  the  allegation  of  an  intent  to  unlawfully  control  the  appropria- 
tions made  by  Congress  for  the  military  service  by  unlawfully  removing  Mr. 
Stanton  from  the  office  of  Secretary  for  the  Department  of  War. 

In  my  opinion,  no  evidence  whatever,  tending  to  prove  this  intent,  has  been 
given.  The  managers  offered  some  evidence  which  they  supposed  might  have 
some  tendency  to  prove  this  allegation,  but  it  appeared  to  the  Senate  that  the 
supposed  means  could  not,  under  any  circumstances,  be  adequate  to  the  sup- 
posed end,  and  the  evidence  was  rejected.  Holding  that  the  order  for  the 
removal  of  Mr.  Stanton  was  not  an  infraction  of  the  law,  of  course  thjs  article 
is,  in  my  opinion,  wholly  unsupported. 

I  find  no  evidence  sufficient  to  support  the  ninth  article. 

The  President,  as  Commander-in-chief  of  the  army,  had  a  right  to  be  informed 
of  any  details  of  the  military  service  concerning  which  he  thought  proper  to 
inquire.  His  attention  was  called  by  one  of  his  Secretaries  to  some  unusual 
orders.  He  sent  to  General  Emory  to  make  inquiry  concerning  them.  In  the 
course  of  the  conversation  General  Emory  himself  introduced  the  subject  which 
is  the  gist  of  the  ninth  article,  and  1  find  in  what  the  President  said  to  him 
nothing  which  he  might  not  naturally  say  in  response  to  General  Emory's 
inquiries  and  remarks  without  the  criminal  intent  charged  in  this  ninth  article. 

I  come  now  to  the  question  of  intent.  Admitting  that  the  President  had  no 
power  under  the  law  to  issue  the  order  to  remove  Mr.  Stanton  and  appoint 
General  Thomas  Secretary  for  the  Department  of  War  ad  interim,  did  he  issue 
those  orders  with  a  manifest  intent  to  violate  the  laws  and  "  the  Constitution  of 
the  United  States,"  as  charged  in  the  articles,  or  did  he  issue  them,. as  he  says 
he  did,  with  a  view  to  have  the  constitutionality  of  the  tenure-of- office  act 
judicially  decided  ? 

It  is  apparent  to  my  mind  that  the  President  thoroughly  believed  the  teimre- 
of-office  act  to  be  unconstitutional  and  void.  He  was  sp  advised  by  every  mem- 
ber of  his  cabinet  when  the  bill  was  presented  to  him  for  his  approval  in  Feb- 
ruary, 1867.  The  managers  on  the  part  of  the  House  of  Representatives  have 
put  before  us  and  made  legal  evidence  in  this  case  the  message  of  the  President 
to  the  Senate,  dated  December  12,  1867.  In  that  message  the  President 
declared — 

That  tenure- of-office  law  did  uot  pass  without  notice.  Like  other  acts  it  was.  sent  to  the 
President  for  approval.     As  is  my  custom,  I  submitted  its  consideration  to  my  cabinet  for 
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their  advice  upon  the  question,  whether  I  should  approve  it  or  not.  It  was  a  grave  question 
of  constitutional  law,  in  which  I  would  of  course  rely  most  upon  the  opinion  of  the  Attorney 
General  and  of  Mr.  Stanton,  who  had  once  been  Attorney  General.  Every  member  of  my 
cabinet  advised  me  that  the  proposed  law  was  unconstitutional.  All  spoke  without  doubt  or 
reservation,  but  Mr.  Stanton's  condemnation  of  the  law  was  the  most  elaborate  and  emphatic. 
He  referred  to  the  constitutional  provisions,  the  debates  in  Congress — especially  to  the 
speech  of  Mr.  Buchanan  when  a  senator — to  the  decisions  of  the  Supreme  Court,  and  to  the 
usage  from  the  beginning  of  the  government  through  every  successive  administration,  all 
concurring  to  establish  the  right  of  removal  as  vested  by  the  Constitution  in  the  President. 
To  all  these  he  added  the  weight  of  his  own  deliberate  judgment,  and  advised  me  that  it 
was  my  duty  to  defend  the  power  of  the  President  from  usurpation  and  to  veto  the  law. 

The  counsel  for  the  respondent  not  only  offered  to  prove  the  truth  of  this 
statement  of  the  President  by  members  of  the  cabinet,  but  they  tendered  in 
addition  thereto  the  proof  "  that  the  duty  of  preparing  a  message,  setting  forth 
the  objections  to  the  constitutionality,  of  the  bill,  was  devolved  on  Mr.  Seward 
and  Mr.  Stanton."     They  also  offered  to  prove  : 

That  at  the  meetings  of  the  cabinet,  at  which  Mr.  Stanton  was  present,  held  while  the 
tenure-of-office  bill  was  before  the  President  for  approval,  the  advice  of  the  cabinet  in  regard 
to  the  same  was  asked  by  the  President  and  given  by  the  cabinet ;  and  thereupon  the  ques- 
tion whether  Mr.  Stanton  and  the  other  Secretaries  who  had  received  their  appointment  from 
Mr.  Lincoln  were  within  the  restrictions  upon  the  President's  power  of  removal  from  office 
created  by  said  act  was  considered,  and  the  opinion  expressed  that  the  Secretaries  appointed 
by  Mr.  Lincoln  were  not  within  such  restrictions. 

And, 

That  at  the  cabinet  meetings  between  the  passage  of  the  tenure-of-civil-office  bill  and  the 
order  of  the  21st  of  February,  1868,  for  the  removal  of  Mr.  Stanton,  upon  occasions  when 
the  condition  of  the  public  service  as  affected  by  the  operation  of  that  bill  came  up  for  the 
consideration  and  advice  of  the  cabinet,  it  was  considered  by  the  President  and  cabinet  that 
a  proper  regard  to  the  public  service  made  it  desirable  that  upon  some  proper  case  a  judicial 
determination  on  the  constitutionality  of  the  law  should  be  obtained. 

This  evidence  was,  in  my  opinion,  clearly  admissible  as  cumulative  of,  or  te 
explain  or  disprove,  the  message  of  the  President,  which  narrates  substantially 
the  same  facts,  and  which  the  managers  have  introduced  and  made  a  part  of  their 
case;  but  it  was  rejected  as  incompetent  testimony  by  a  vote  of  the  Senate.  I 
believe  that  decision  was  erroneous  ;  and  inasmuch  as  there  is  no  tribunal  to 
revise  the  errors  of  this,  and  it  is  impossible  to  order  a  new  trial  of  this  case,  I 
deem  it  proper  to  regard  these  offers  to  prove  as  having  been  proved. 

We  have  in  addition  to  this  testimony,  as  to  the  intent  of  the  President,  the 
evidence  of  General  Sherman.  The  President  desired  to  appoint  General  Sher- 
man Secretary  ad  interim  for  the  Department  of  War,  and  tendered  to  him  the 
office.  The  complications  in  which  the  office  was  then  involved  were  talked  over 
between  them.  General  Sherman  says  that  the  subject  of  using  force  to  eject 
Mr.  Stanton  from  the  office  was  only  mentioned  by  the  President  to  repel  the 
idea.  When  General  Sherman  asked  him  why  the  lawyers  could  not  make  up 
a  case  and  have  the  conflicting  questions  decided  by  the  courts,  his  reply  was 
"  that  it  was  found  impossible,  or  a  case  could  not  be  made  up ;  but,"  said  he, 
•'  if  we  can  bring  the  case  to  the  courts  it  would  not  stand  half  an  hour." 

Here,  then,  we  have  the  President  advised  by  all  of  the  members  of  his  cabinet, 
including  the  Attorney  General,  whose  duty  it  is  made  by  law  to  give  legal 
advice  to  him,  including  the  Secretary  for  the  Department  of  War,  also  an  eminent 
lawyer  and  an  Attorney  General  of  the  United  States  under  a  former  adminis- 
tration, that  the  act  of  March  2,  1867,  was  unconstitutional  and  void,  that  the 
three  members  of  the  cabinet  holding  over  from  Mr.  Lincoln's  administration 
were  not  included  within  its  provisions,  and  that  it  was  desirable  that  upon  some 
proper  case  a  judicial  determination  on  the  constitutionality  of  the  law  should 
be  obtained. 

Now,  when  it  is  remembered  that,  according  to  Chief  Justice  Marshall,  the 
act  of  1789,  creating  the  Department  of  War,  was  intentionally  framed  "  so  as 
to  clearly  imply  the  power  of  removal  to  be  solely  in  the  President,"  and  that 
"as  the  bill  passed  into  a  law,  it  has  ever  been  considered  as  a  full  expression 
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of  the  sense  of  the  legislature  on  this  important  part  of  the  American  Constitu- 
tion ;"  when  it  is  remembered  that  thi3  construction  has  been  acquiesced  in  and 
acted  on  by  every  President  from  Washington  to  Johnson,  by  the  Supreme 
Court,  by  every  Congress  of  the  United  States  from  the'first  that  ever  assembled 
under  the  Constitution  down  to  the  39th  ;  and  when  it  is  remembered  that  all 
of  the  President's  cabinet  and  the  most  eminent  counsellors  within  his  reach 
advised  him  that  the  preceding  Congresses,  the  past  Presidents  and  statesmen, 
and  Story  and  Kent  and  Thompson  and  Marshall  were  right  in  their  construc- 
tion of  the  Constitution,  and  the  39th  Congress  wrong,  is  it  strange  that  he 
should  doubt  or  dispute  the  constitutionality  of  the  tenure-of-office  act  1 

But  all  this  is  aside  from  the  question  whether  Mr.  Stanton's  case  is  included 
in  the  provisions  of  that  act.  If  it  was  not,  as  I  think  it  clearly  was  not,  then 
the  question  of  intent  is  not  in  issue,  for  he  did  no  unlawful  act.  If  it  was  in- 
cluded, then  I  ask  whether,  in  view  of  those  facts,  the  President's  guilty  intent 
to  do  an  unlawful  act  "  shines  with  such  a  clear  and  certain  light "  as  to  justify, 
to  require  us  to  pronounce  him  guilty  of  a  high  constitutional  crime  or  misde- 
meanor 1     The  manager,  Mr.  Boutwell,  admits  that — 

If  a  law  passed  by  Congress  be  equivocal  or  ambiguous  in  its  terms,  the  Executive,  being 
called  upon  to  administer  it,  may  apply  his  own  best  judgment  to  the  difficulties  before  him, 
or  he  may  seek  counsel  of  his  advisers  or  other  persons;  and  acting  thereupon  without  evil  in- 
tent or  purpose,  he  would  be  fully  justified,  and  upon  no  principle  of  right  could  he  be  held 
to  answer,  as  for  a  misdemeanor  in  office. 

Does  not  this  admission  cover  this  case  ?  Is  there  not  doubt  about  the  legal 
construction  of  the  tenure-of  office  act  1  Shall  we  condemn  the  President  for 
following  the  counsel  of  his  advisers  and  for  putting  precisely  the  same  construc- 
tion upon  the  first  section  of  $e  act  that  we  put  upon  it  when  we  enacted  it 
into  a  law  ? 

It  is  not  necessary  for  me  to  refer  to  another  statement  made  by  a  manager 
in  order  to  sustain  my  view  of  this  case ;  but  I  allude  to  it  only  to  put  on  record 
my  reprobation  of  the  doctrine  announced.     It  was  said  that — 

The  Senate,  for  the  purpose  of  deciding  whether  the  respondent  is  innocent  or  guilty,  can% 
enter  info  no  inquiry  as  to  the  constitutionality  of  the  act,  which  it  was  the  President's  duty 
to  execute,  and  which,  upon  his  own  answer,  and  by  repeated  official  confessions  and  admis- 
sions, he  intentionally,  wilfully,  deliberately  set  aside  and  violated. 

I  cannot  believe  it  to  be  our  duty  to  convict  the  President  of  an  infraction  of 
a  law  when,  in  our  consciences,  we  believe  the  law  itself  to  be  invalid,  and 
therefore  having  no  binding  effect.  If  the  law  is  unconstitutional  it  is  null  and 
void,  and  the  President  has  committed  no  offence  and  done  no  act  deserving  of 
impeachment. 

Again,  the  manager  said  : 

The  constitutional  duty  of  the  President  is  to  obey  and  execute  the  laws.  He  has  no 
authority  under  the  Constitution  or  by  any  law  to  enter  into  any  schemes  or  plans  for  the  pur- 
pose of  testing  the  validity  of  the  laws  of  the  country,  either  judicially  or  otherwise. 
Every  law  of  Congress  may  be  tested  in  the  courts,,  tato^-is  not  made  the  duty  of  any  per- 
son to  so  test  the  laws. 

Is  this  so  1  It  is  not  denied,  I  think,  that  the  constitutional  validity  of  this 
law  could  not  be  tested  before  the  courts  unless  a  case  was  made  and  presented 
to  them.  No  such  case  could  be  made  unless  the  President  made  a  removal. 
That  act  of  his  would  necessarily  be  the  basis  on  which  the  case  would  rest. 
He  is  sworn  to  "preserve,  protect,  and  defend  the  Constitution  of  the  United 
States."  He  must  defend  it  against  all  encroachments  from  whatever  quarter. 
A  question  arose  between  the  legislative  and  executive  departments  as  to  their 
relative  powers  in  the  matter  of  removals  and  appointments  to  office.  That 
question  was,  Does  the  Constitution  confer  on  the  President  the  power  which 
the  tenure-of-office  act  seeks  to  take  away?  It  was  a  question  manifestly  of 
construction  and  interpretation.  The  Constitution  has  provided 'a  common  arbi- 
ter in  such  cases  of  controversy — the  Supreme  Court  of  the  Uniled  States.  Before 
22  I  P — Vol.  iii 
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that  tribunal  can  take  jurisdiction  a  removal  must  be  made.  The  President 
attempted  to  give  the  court  jurisdiction  in  that  way.  For  doing  so  he  is 
impeached,  and  for  the  reason,  as  the  managers  say,  that — 

He  has  no  authority  under  the  Constitution,  or  by  any  law,  to  enter  into  any  schemes  or 
plans  for  the  purpose  of  testing  the  validity  of  the  laws  of  the  country,  either  judicially  or 
otherwise. 

If  this  be  true,  then  if  the  two  houses  of  Congress  should  pass  by  a  two- 
thirds  vote  over  the  President's  veto  an  act  depriving  the  President  of  the  right 
to  exercise  the  pardoning  power,  and  he  should  exercise  that  power  neverthe- 
less, or  if  he  should  exercise  it  only  in  a  single  case  for  the  purpose  of  testing 
the  constitutionality  of  the  law,  he  would  be  guilty  of  a  high  crime  and  misde- 
meanor and  impeachable  accordingly.  The  managers'  theory  establishes  at 
once  the  complete  supremacy  of  Congress  over  the  other  branches  of  govern- 
ment.    I  can  give  my  assent  to  no  such  doctrine. 

This  was  a  ptinitive  statute.  It  was  directed  against  the  President  alone. 
It  interfered  with  the  prerogatives  of  his  department  as  recognized  from  the 
foundation  of  the  government.  It  wrested  from  him  powers  which,  according 
to  the  legislative  and  judicial  construction  of  80  years,  had  been  bestowed  upon 
him  by  the  Constitution  itself.  In  my  opinion  it  was  not  only  proper,  but  it  was  his 
duty  to  cause  the  disputed  question  to  be  determined  in  the  manner  and  by  the 
tribunal  established  for  such  purposes.  This  government  can  only  be  preserved 
and  the  liberty  of  the  people  maintained  by  preserving  intact  the  co-ordinate 
branches  of  it — legislative,  executive,  judicial — alike.  I  am  no  convert  to  any 
doctrine  of  the  omnipotence  of  Congress. 

But  it  is  said  that  in  our  legislative  capacity  we  have  several  times  decided 
this  question-  and  that  our  judgments  on  this  trfal  are  therefore  foreclosed.  As 
for  myself,  I  have  done  no  act,  given  no  vote,  uttered  no  word  inconsistent  with 
my  present  position.  I  never  believed  Mr.  Stanton  came  within  the  provisions  of 
the  tenure  of-office  act,  and  I  never  did  any  act  or  gave  any  vote  indicating  such 
a  belief.  If  I  had  done  so,  I  should  not  consider  myself  precluded  from  revis- 
ing any  judgment  then  expressed,  for  I  am  now  acting  in  another  capacity, 
under  the  sanction  of  a  new  oath,  after  a  full  examination  of  the  facts,  and  with 
the  aid  of  a  thorough  discussion  of  the  law  as  applicable  to  them.  The  hasty 
and  inconsiderate  action  of  the  Senate  on  the  21st  February  may  have  been, 
and  probably  was,  a  sufficient  justification  for  the  action  of  the  House  of  Rep- 
resentatives, as  the  grand  inquest  of  the  nation,  in  presenting  their  articles  of 
impeachment,  but  it  furnishes  no  reason  or  apology  to  us  for  acting  otherwise 
than  under  the  responsibilities  of  our  judicial  oath,  since  assumed. 

The  tenth  article  charges  that,  in  order  to 

Bring  into  disgrace,  ridicule,  hatred,  contempt,  and  reproach,  the  Congress  of  the  United 
States,  and  the  several  branches  thereof,  to  impair  and  destroy  the  regard  and  respect  of  all 
the  good  people  of  the  United  States  for  the  Congress  and  legislative  power  thereof,  (which 
all  officers  of  the  government  ought  inviolably  to  preserve  and  maintain,)  and  to  excite  the 
odium  and  resentment  of  all  the  good  people  of  the  United  States  against  Congress,  and  the 
laws  by  it  duly  and  constitutionally  enacted ;  and  in  pursuance  of  his  said  design  and 
intent,  openly  and  publicly,  and  before  divers  assemblages  of  the  citizens  of  the  United 
States  convened  in  divers  parts  thereof  to  meet  and  receive  said  Andrew  Johnson  as  the 
Chief  Magistrate  of  the  United  States,  did,  on  the  J 8th  day  of  August,  in  the  year  of  our 
Lord  186R,  and  on  divers  other  days  and  times,  as  well  before  as  afterward,  make  and  deliver 
with  a  loud*  voice  certain  intemperate,  inflammatory,  and  scandalous  harangues,  and  did 
therein  utter  loud  threats  and  bitter  menaces. 

These  speeches  were  made  in  1866.  They  were  addressed  to  promiscuous 
popular  assemblies,  and  w«e  unattended  by  any  official  act.  They  were  made 
by  the  President  in  his  character  of  a  citizen.  They  were  uttered  against  the 
39th  Congress,  which  teased  to  exist  more  than  a  year  ago.  That  body  deemed 
them  to  be  unworthy  of  their  attention,  and  the  present  House  of  Representatives 
decided  by  an  overwhelming  majority  that  they,  too,  did  not  consider  them 
worthy  to  be  made  the  ground  of  impeachment. 
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The  first  amendment  to  the  Constitution  of  the  United  States  declares  that 
"Congress  shall  make  no  law"  "abridging  the  freedom  «f  speech."  Congress, 
therefore,  could  pass  no  law  to  punish  the  utterance  of  those  speeches  before 
their  delivery;  but  according  to  the  theory  of  this  prosecution,  we,  sitting  as  a 
court  after  their  delivery,  can  make  a  law,  each  for  himself,  to  govern  this  case 
and  to  punish  the  President. 

I  have  no  apology  to  make  for  the  President's  speeches.  Grant  that  they 
were  indiscreet,  indecorous,  improper,  vulgar,  shall  we  not,  by  his  conviction  on 
this  article,  violate  the  spirit  of  the  Constitution  which  guarantees  to  him  the 
freedom  of  speech  ?  And  would  we  not  also  violate  the  spirit  #f  that  other  clause 
of  the  Constitution  which  forbids  the  passage  of  ex  post  facto  laws  ?  We  are 
sworn  to  render  impartial  justice  in  this  case  according  to  the  Constitution  and 
the  laws.  According  to  what  laws?  Is  it  to  be,  in  the  absence  of  any  written 
law  on  the  subject,  according  to  the  law  of  each  senator's  judgment,  enacted  in 
his  own  bosom,  after  the  alleged  commission  of  the  offence?  To  what  absurd 
violations  of  the  rights  of  the  citizen  would  this  theory  lead  us?  For  my  own 
part  I  cannot  consent  to  go  beyond  the  worst  British  Parliaments  in  the  time  of 
the  Plantagenets  in  attempts  to  repress  the  freedom  of  speech. 

The  eleventh  article  contains  no  matter  not  already  included  in  one  or  more  of 
the  preceding  articles,  except  the  allegation  of  an  intent  to  prevent  the  execution 
of  the  act  of  March  2, 1867,  for  the  more  efficient  government  of  the  rebel  States. 

Concerning  this  a  telegraphic  despatch  from  Governor  Parsons,  of  Alabama, 
and  the  reply  of  the  President  thereto,  each  dated  in  January  preceding  the 
passage  of  the  law,  appears  to  be  the  only  evidence  adduced.  These  despatches 
are  as  follows :  % 

Montgomery,  Alabama,  January  17,  1867. 
Legislature  in  session.     Efforts  making  to  reconsider  vote  on  constitutional  amendment. 
Report  from  Washington  says  it  is  probable  an  enabling-  act  will  pass.     We  do  not  know 
what  to  believe.     I  find  nothing  here. 

LEWIS  E.  PARSONS, 

Exchange  Hotel. 
His  Excellency  Andrew  Johnson,  President. 

The  response  is : 

United  States  Military  Telegraph,  Executive  Office, 

Washington,  D.  C,  January  17,  1867. 
What  possible  good  can  be  obtained  by  reconsidering  the  constitutional  amendment?  I 
know  of  none  in  the  present  posture  of  affairs ;  and  I  do  not  believe  the  people  of  the  whole 
country  will  sustain  any  set  or  individuals  in  attempts  to  change  the  whole  character  of  our 
government  by  enabling  acts  or  otherwise.  I  believe,  on  the  coutrary,  that  they  will  event- 
ually uphold  all  who  have  patriotism  and  courage  to  stand  by  the  Constitution,  and  who 
place  their  confidence  in  the  people.  There  should  be  no  falteriag  on  the  part  of  those  who 
are  honest  in  their  determination  to  sustain  the  several  co-ordinate  departments  of  the  gov- 
ernment in  accordance  with  its  original  design. 

ANDREW  JOHNSON. 
Hon.  Lewis  E.  Parsons,  Montgomery,  Alabama. 

I  am  wholly  unable,  from  these  despatches,  to  deduce  any  criminal  intent. 
•They  manifest  a  diversity  of  political  views  between  the  President  .and  Con- 
gress. The  case  contains  ample  evidence  outside  of  these  despatches  of  that 
diversity  of  opinion.  I  do  not  perceive  that  these  despatches  change  the  nature 
of  that  well-known  and,  in  my  opinion,  much  to  be  deplored  diversity. 

I  have  thus,  a3  briefly  as  possible,  stated  my  views  of  this  case  I  have 
expressed  no  views  upon  any  of  the  questions  upon  which  the  President  has 
been  arraigned  at  the  bar  of  public  opinion  outside  of  the  charges.  I  have  no 
right  to  travel  out  of  the  record. 

Mr.  Johnson's  character  as  a  statesman,  his  relations  to  political  parties,  his 
conduct  as  a  citizen,  his  efforts  at  reconstruction,  the  exercise  of  his  pardoning 
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power,  the  character  of  his  appointments,  and  the  influences  under  which  they 
were  made,  are  not  before  us  on  any  charges,  and  are  not  impugned  by  any 
testimony. 

Nor  can  I  suffer  my  judgment  of  the  law  governing  this  case  to  be  influenced 
by  political  considerations.  I  cannot  agree  to  destroy  the  harmonious  working 
of  the  Constitution  for  the  sake  of  getting  rid  of  an  unacceptable  President. 
Whatever  may  be  my  opinion  of  the  incumbent,  I  cannot  consent  to  trifle  with 
the  high  office  he  holds.  I  can  do  nothing  which,  by  implication,  may  be  con- 
strued into  an  approval  of  impeachments  as  a  part  of  future  political  machinery. 

However  widely,  therefore,  I  may  and  do  differ  with  the  President  respecting 
his  political  views  and  measures,  and  however  deeply  I  have  regretted,  and  do 
regret,  the  differences  between  himself  and  the  Congress  of  the  United  States, 
I  am  not  able  to  record  my  vote  that  he  is  guilty  of  high  crimes  and  misde- 
meanors by  reason  of  those  differences.  I  am  acting  in  a  judicial  capacity,  under 
conditions  whose  binding  obligation  can  hardly  be  exceeded,  and  I  must  act 
according  to  the  best  of  my  ability  and  judgment,  and  as  they  require.  If, 
according  to  their  dictates,  the  President  is  guilty,  I  must  say  so;  if,  according 
to  their  dictates,  the  President  is  not  guilty,  I  must  say  so. 

In  my  opinion  tne  President  has  not  been  guilty  of  an  impeachable  offence 
by  reason  of  anything  alleged  in  either  of  the  articles  preferred  against  him  at 
the  bar  of  the  Senate  by  the  House  of  Representatives. 


Opinion  of  Mr.  Senator  Pomeroy. 

As  no  man  can  see  with  the  eyes  of  another,  so  no  one  can  control  his  judg- 
ment upon  the  precise  views  and  opinions  of  others.  And  although  other  sena- 
tors may  and  have  given  better  and  perhaps  more  logical  reasons  for  their  votes 
upon  questions  involved  in  this  great  trial  of  impeachment  of  the  President, 
still,  as  my  own  judgment  must  be  controlled  by  my  own  views  and  opinions,  I 
propose  to  set  them  forth,  as  briefly  as  possible,  in  the  opinion  and  views  I  now 
submit. 

The  people  of  the  United  States,  through  the  House  of  Representatives  in 
Congress  assembled,  have,  in  constitutional  form,  presented  at  the  bar  of  the 
Senate  11  articles  of  impeachment  against  Andrew  Johnson,  President  of  the 
United  States,  for  high  crimes  and  misdemeanors  in  office.  The  charges  have 
been  answered  by  him  ;  and  after  over  40  days  of  patient  trial,  the  time  has 
come  when  senators  are  required  or  allowed  to  state  their  conclusions  upon  the 
pleadings  and  proofs.  This  brief  statement  will  explain  the  reasons  of  the  judg- 
ment I  am  prepared  to  give  by  my  response  to  each  article. 

In  considering  the  questions  to  be  decided,  it  is  to  be  borne  in  mind  that  this 
proceeding  is  not  a  suit  between  Andrew  Johnson  and  Edwin  M.  Stanton,  or 
between  the  persons  appearing  here  as  managers  and  Andrew  Johnson. 

The  Senate  of  the  United  States  has  no  jurisdiction  of  such  controversies, 
nor  should  they  be  influenced  by  considerations  relating  to  individual  persons. 

The  proceeding  is  national;  the  people  of  the  United  States  impeaching^, 
through  their  constitutional  agents,  a  public  officer,  high  in  place  and  power,  for 
his  public  acts,  and  demanding  judgment  against  him,  not  for  a  private  injury, 
but  for  public  wrongs,  violations  of  the  Constitution,  which  they  formed  and 
adopted  for  the  general  welfare,  and  transgressing  laws  enacted  by  them  through 
their  constitutional  representatives  in  Congress  assembled.  If  these  violations 
are  set  forth  in  the  articles  of  impeachment,  and  admitted  in  the  answer,  or 
proven  on  the  trial,  then  the  verdict  of  conviction  must  not  be  withheld.  To 
this  point  I  now  address  myself. 

The  first,  second,  and  third  articles  of  impeachment  relate  to  the  removal  of 
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Mr.  Stanton  from  the  office  of  Secretary  of  War  and  the  appointment  of  Lorenzo 
Thomas  as  Secretary  of  War  ad  interim  on  the  21st  day  of  February,  1868, 
without  the  advice  and  consent  of  the  Senate,  then  in  session,  there  being  no 
vacancy  in  the  office  of  Secretary,  and  having  been  none  during  the  recess  of  the 
Senate. 

These  official  acts  of  Mr.  Johnson  are  averred  to  be  in  violation  of  the  tenure- 
of-office  act,  and  of  the  Constitution  of  the  United  States. 

It  is  set  up  in  defence  or  excuse — 

1.  That  Mr.  Stanton  was  not  removed  on  the  21st  day  of  February,  and  is 
still  Secretary  of  War. 

2.  That  Mr.  Stanton  is  not  Secretary  of  War,  because  his  term  expired  at  the 
death  of  Mr.  Lincoln. 

3.  That  Lorenzo  Thomas  was  not  appointed  Secretary  of  War  ad  interim  on 
the  2 1  st  day  of  February. 

4.  That  Lorenzo  Thomas  was  lawfully  appointed  Secretary  of  War  ad  interim, 
Mr.  Johnson  having  the  constitutional  power  to  appoint  him  without  the  advice 
and  consent  of  the  Senate. 

5.  That  the  act  regulating  the  tenure  of  office  is  unconstitutional. 

6.  That  Mr.  Johnson  has  the  "power  at  any  and  all  times  of  removing  from 
office  all  executive  officers,  for  cause  to  be  judged  of  by  the  President  alone." 

7.  That  the  removal  and  appointment  were  made  only  to  test  the  validity  of 
the  tenure-of-office  act  before  the  judicial  tribunals. 

It  needs  but  a  glance  to  see  that  the  grounds  of  defence  are  absolutely  incon- 
sistent with  each  other,  conflict  with  the  Constitution  and  act  of  Congress,  and 
tend  to  overthrow  the  form  and  spirit  of  republican  government. 

No  question  has  been  discussed  so  fully  since  the  foundation  of  the  govern- 
ment as  the  constitutionality  of  the  tenure-of-office  act,  and  four  successive  times 
the  Senate's  judgment  pronounced  the  act  to  be  in  conformity  with  the  Consti- 
tution, and  that  judgment  of  the  Senate  was  pronounced  deliberately  by  senators 
upon  their  official  oaths  ;  no  less  solemnly  than  the  oath  under  which  they  have 
conducted  this  trial.  No  new  view  or  argument  has  been  presented  on  this 
trial  to  shake  the  validity  of  that  act. 

The  effort,  on  the  ground  of  former  precedents,  to  excuse  the  removal  of  Stan- 
ton and  the  ad  interim  appointment  of  Thomas  without  the  advice  and  consent 
of  the  Senate. in  session,  and  no  vacancy  existing  in  the  office,  fails,  because  no 
similar  instance  can  be  found,  but  in  every  case  save  one*  there  was  an  existing 
vacancy  ;  .and  in  that  one  the  removal  was  accomplished  by  the  submission  of 
an  appointment  to  the  Senate,  and  a  distinct  recognition  of  its  constitutional 
authority.  The  President  on  the  21st  of  February,  by  an  .order  of  that  date, 
declared  that  Mr.  Stanton  was  thereby  removed  from  the  office  of  Secretary  of 
War;  and  by  another  order  of  the  same  date,  "on  that  day  Mr.  Stanton  was 
removed  from  the  office  of  Secretary  of  War,  and  Lorenzo  Thomas  appointed 
Secretary  of  War  ad  interim."  And  also,  on  the  same  day,  by  an  official  mes- 
sage to  the  Senate,  announced  the  removal  and  the  appointment. 

If  in  the  face  of  his  own  official  acts  and  records  he  can  send  lawyers  to  the 
bar  of  the  Senate  to  plead  and  pretend  there  was  no  removal,  and  that  his  mes- 
sage to  the  Senate  was  false,  it  would  be  an  example  of  official  prevarication 
without  a  parallel  in  the  history  of  mankind ! 

Finally,  the  claim  set  up  in  Mr.  Johnson's  answer  of  power  at  any  and  all 
times  to  remove  executive  officers,  for  cause  to  be  judged  of  by  him  alone,  effect- 
ually abrogates  the  constitutional  authority  of  the  Senate  in  respect  to  official 
appointments,  subverts  the  principles  of  republican  government,  and  usurps  the 
unlimited  authority  of  an  autocrat.  It  moreover  puts  to  flight  the  ridiculous 
pretense  that  the  President  designed  only  to  submit  the  tenure-of-office  act  to 
the  test  of  judicial  decision. 

In  my  deliberate  judgment,  therefore,  I  must  believe  the  people  of  the  United 
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States  have  clearly  maintained  and  substantiated  the  allegations  contained  in 
the  first,  second,  and  third  articles  of  impeachment. 

But  to  be  more  particular,  I  will  for  a  few  moments  consider  these  first  three 
articles  separately  and  in  detail,  as  we  must  answer,  in  our  judgment,  of  guilty 
or  not  guilty  upon  each  one  separately. 

The  first'  article  charges  a  violation  of  the  act  of  Congress  regulating  the 
tenure  of  civil  offices  by  the  unlawful  removing  of  Edwin  M.  Stanton  from  the 
office  of  Secretary  of  War. 

The  fact  of  removal,  as  I  have  said,  is  fully  established  by  official  acts  and 
records,  namely  : 

1.  The  President's  order  of  removal  on  the  21st  day  of  February,  1868,  which 
states  that  Mr.  Stanton  is  "hereby  removed  from,  the  office  as  Secretary  for  the 
Department  of  War,"  and  that  his  functions  as  such  would  terminate  upon  the 
receipt  of  said  communication,  and  directs  him  to  transfer  to  Lorenzo  Thomas, 
as  Secretary  of  War  ad  interim,  "  all  records,  books,  papers,"  &c. 

2.  The  order  of  the  same  date  to  said  Lorenzo  Thomas,  declaring  that  Edwin 
M.  Stanton  "  having  been  this  day  removed  from  the  office  as  Secretary  for  the 
Department  of  War,"  he,  the  said  Thomas,  was  authorized  and  empowered  to 
act  as  Secrerary  of  War  ad  interim,  and  directed  immediately  to  enter  upon  the 
discharge  of  the  duties  pertaining  to  that  office. 

3.  By  the  message  of  the  same  date  to  the  President  of  the  Senate  announc- 
ing that  he  had  removed  Mr.  Stanton. 

4.  By  the  continual  recognition  of  Mr.  Thomas  as  Secretary  of  War  ad 
interim  from  that  until  the  present  day. 

The  fact  of  removal  being  thus  established,  it  is  sought  to  justify  it  on  two 
grounds  :  first,  that  the  tenure-of-office  act  is  unconstitutional ;  and  second,  that 
if  valid,  its  provisions  do  not  restrict  the  President  from  removing  Mr.  Stanton. 
Without  entering  into  a  protracted  discussion,  it  is  sufficient  to  say  that  the  con- 
stitutionality of  the  "  tenure  act"  was  fully  discussed  in  the  Senate  before  its 
original  passage,  and  by  a  large  and  solemn  vote  it  was  held  to  be  constitutional. 

The  objection  was  again  specifically  made  by  the  President  in  his  veto  mes- 
sage, and  the  act  was  again  held  to  be  constitutional  by  a  vote  exceeding  two- 
thirds  of  the  senators  present.  The  question  was  a  third  time  made  in  the 
Senate  by  the  President  in  his  message  relating  to  Mr.  Stanton's  suspension  ; 
and  was  a  fourth  time  decided  upon  the  consideration  of  the  message  of  the 
21st  of  February  announcing  Mr.  Stanton's  removal.  No  question,  1  repeat, 
has  been  so  fully  and  thoroughly  considered  or  so  often  deliberately  decided  as 
the  constitutionality  of  the  tenure-of-office  act.  And  in  the  discussion  during 
this  trial  the  counsel  for  the  President  have  advanced  no  new  views  or  argu- 
ments which  had  not  been  several  times  considered  in  the  Senate.  So  that  if 
any  question  can  be  settled  by  this  Senate  and,  put  by  us  at  least  forever  at  rest, 
so  that  there  is  no  room  for  further  dispute,  it  is  the  constitutionality  of  the 
tenure-ofojfi.ee  act.  That  Mr.  Stanton's  tenure  of  office  as  Secretary  of  War 
was  at  the  time  of  his  removal  within  the  provisions  of  that  act,  and  hence  his 
removal  was  a  violation  of  the  act,  is  also  equally  plain. 

The  first  clause  of*  the  first  section  of  the  act  applies  to  all  civil  officers,  and 
prohibits  their  removal  without  the  advice  and  consent  of  the  Senate.  The 
proviso  makes  an  exception  and  limitation  in  respect  to  cabinet  officers.  It  was 
admitted  that  Mr.  Stanton  had  been  duly  appointed  Secretary  of  War  by  Mr. 
Lincoln,  and  was  serving  out,  as  was  Mr.  Johnson,  the  residue  of  Mr.  Lincoln's 
term.  If  the  cabinet  were  jjot  within  the  proviso,  then  by  the  first  clause  of 
the  first  section  of  the  act  tliey  were  not  subject  to  removal  or  suspension  with- 
out the  sanction  of  the  Senate.  If  within  the  proviso,  they  could  not  be  removed 
•without  such  sanction  until  the  expiration  of  thirty  days  after  the  term  of 
appointment.  So  that  it  makes  no  difference  which  horn  of  the  dilemma  Mr. 
Johnson  selects,  for  in  either  case  he  transgressed  the  law.     Mr.  Johnson  is, 
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moreover,  concluded  absolutely  on  this  point  by  his  own  official  acts  and  records. 
During  his  administration  treaties  with  foreign  nations  have  been  made,  foreign 
territory  has  been  purchased.  Every  civilized  nation  of  the  globe  has  been 
dealt  and  negotiated  with  by  Mr.  Seward  as  Secretary  of  State.  Loans  have 
been  contracted,  revenues  collected,  taxes  imposed,  thousands  of  millions  of 
dollars  in  money  or  public  credit  have  been  expended  or  invested  by  Mr.  McCul- 
loch  as  Secretary  of  the  Treasury.  Fleets  have  been  dismantled,  naval  vessels 
and  armaments  sold  by  Mr.  Welles  as  Secretary  of  the  Navy.  Armies  have 
been  disbanded,  a  new  army  raised  and  organized,  and  millions  of  dollars  of 
military  disbursements  expended  every  month  under  the  direction  of  Mr.  Stan- 
ton as  Secretary  of  War.  The  Departments  of  State,  Treasury,  War,  and 
Navy  for  three  years  have  been  held  under  the  same  tenure.  How,  then,  can 
it  now  be  pretended  by  Mr.  Johnson  thfct  the  term  of  these  officers  expired  at 
the  death  of  Mr.  Lincoln,  or  that  a  new  appointment  was  necessary,  when  none 
was  made  ?  What,  in  such  a  view,  would  be  the  condition  of  our  foreign  rela- 
tions or  national  credit  1  But  the  objection  now  raised  by  or  in  behalf  of  Mr. 
Johnson  is  not  only  answered  by  these  acts  done  under  his  authority,  but  it  is 
also  repelled  by  the  most  solemn  records  under  his  own  hand.  The  order  sus- 
pending Mr.  Stanton  was  addressed  to  him  as  "  Secretary  of  War,"  and  pro- 
fessed to  suspend  him  from  that  office.  The  veto  message  of  the  tenure  act 
insisted  that  its  operations  extended  to  cabinet  officers.  The  annual  message 
urged  that  specific  objection.  The  message  to  the  Senate  relating  to  the  sus- 
pension of  Mr.  Stanton  again  pressed  that  point.  And  the  order  of  removal 
specially  stated  that  he  was  on  that  day  (February  21, 1868)  removed  from  office 
as  Secretary  for  the  Department  of  War.  The  ad  interim  appointment  of 
Thomas,  the  appointments  of  Ewing  and  Schofield,  declare  Mr.  Stanton 
"  removed,"  not.  pretending  that  his  office  had  expired  by  the  death  of  Mr. 
Lincoln. 

Without  pursuing  the  subject  further,  the  terms  of  the  Constitution,  the 
plain  words  of  the  act  of  Congress,  the  acts  and  the  official  records  of  the  Pres- 
ident, and  the  solemn  judgment  of  the  Senate,  determine  clearly  as  human 
understanding  can  comprehend  that  the  tenure-of- office  act  is  constitutional,  and. 
that  Mr.  Stanton  did  lawfully  hold  the  office  of  Secretary  of  War  on  the  21st 
day  of  February  last  by  the  tenure-of-office  act  beyond  removal  without  the 
advice  and  consent  of  the  Senate  ;  and  that  his  removal  "  on  that  day  "  by 
Andrew  Johnson  was  in  contemptuous  disobedience  and  flagrant  violation  of 
the  law,  constituting  a  high  misdemeanor ;  and,  consequent^,  that  Andrew 
Johnson  is  guilty  in  manner  and  form  as  charged  in  the  first  article  of  impeach- 
ment. 

The  second  article  charges  that  on  the  21st  day  of  February,  1868,  the  Senate 
being  in  session,  and  there  being  no  vacancy  in  the  office  of  Secretary  #f  War, 
with  intent  to  violate  the  Constitution  of  the  United  States  and  the  act  of  Con- 
gress regulating  the  tenure  of  certain  civil  offices.  Andrew  Johnson,  President, 
&c,  did  issue  and  deliver  to  Lorenzo  Thomas  a  letter  of  authority,  set  forth  in 
the  article  of  impeachment,  whereby  Thomas  was  authorized  and  empowered 
to  act  as  Secretary  of  War  ad  interim,  and  directed  immediately  to  enter  upon 
the  discharge  of  the  duties  pertaining  to  that  office ;  that  the  Senate  was  in  ses- 
sion on  the  21st  day  of  February  last;  that  there  was  no  vacanty  in  the  office 
of  Secretary  of  War,  and  that  the  President  on  that  day  did  issue  the  letter  of 
authority  as  charged,  are  fully  proved  ;  first,  by  the  letter  of  authority  having 
the  genuine  signature  of  Andrew  Johnson  ;  second,  by  the  statement  in  the  said 
letter  of  authority  that  Edwin  M.  Stanton  had  "  been  this  day  removed  from 
office  as  Secretary  of  War ;"  and,  third,  by  the  President's  message  of  the  same 
date  to  the  Senate. 

Issuing  this  letter  of  authority  to  Lorenzo  Thomas,  was  a  direct  violation  of 
the  tenure-of-office  act.     Now,  if  that  act  be  constitutional — as  I  have  shown — 
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then  the  President's  guilt  tinder  the  second,  as  well  as  the  first,  article  stands 
without  defence ;  and  hence  I  am  forced  to  the  conclusion  that  the  President  is 
guilty  as  he  stands  charged  in  the  second  article  of  impeachment. 

The  third  article  charges  that  on  the  21st  of  February  last,  while  the  Senate 
was  in  session,  Andrew  Johnson,  President,  &c,  without  authority  of  law,  did 
appoint  one  Lorenzo  Thomas  Secretary  of  War  ad  interim,  without  the  advice 
and  consent  of  the  Senate,  with  the  intent  to  violate  the  Constitution  of  the 
United  States,  no  vacancy  in  said  office  having  happened  during  the  recess  of 
the  Senate,  and  no  vacancy  existing  at  the  time  of  the  appointment  of  the  said 
Thomas.  That  the  President  did  make  the  appointment,  that  the  Senate  was 
in  session,  that  no  vacancy  existed  at  the  time  of  the  appointment,  are  all  facts 
undenied  and  fully  proved  by  the  evidence  referred  to  in  the  preceding  article. 

But  the  President  sets  up  in  defence  that  similar  appointments  were  made  by 
his  predecessors,  and  that  he  is  vested,  as  President,  with  "  the  power  at  any 
and  all  times  of  removing  from  office  all  executive  officers  for  cause  to  be  judged 
©f  by  the  President  alone."  .  This  ground  of  defence  fails,  because  no  tenure- 
of-office  law  prohibited  his  predecessors  from  making  such  appointments  ;  and 
because  no  case  has  been  found  in  which  a  President  assumed  the  right  to  create 
a  vacancy  by  removal,  and  then  make  an  appointment  without  the  advice  and 
consent  of  the  Senate,  when  this  body  was  in  session. 

Before  Mr.  Johnson  usurped  authority  independent  of  the  Senate,  removals 
during  the  session  recognized  in  every  instance  the  constitutional  authority  of 
the  Senate  over  the  proposed  appointment.  Its  denial  would  deprive  the  Senate 
of  that  constitutional  check  which  constitutes  one  of  its  most  important  functions, 
and  would  establish  the  distinctive  claim  of  independent,  exclusive  executive 
power,  now,  for  the  first  time  in  our  national  history,  boldly  and  defiantly 
avowed. 

The  act  of  President  Johnson  is  no.t  only  unsanctioned  by  precedent,  but  on 
principle  the  claim  of  power  set  up  is  contrary  to  the  Constitution,  which  says 
"  the  President  may  nominate,  and  by  and  with  the  advice  and  consent  of  the 
Senate  appoint,"  &c,  but  it  is  also  incompatible  with  the  honor,  safety,  and 
existence  of  our  form  of  government. 

Regarding  the  act  of  the  President,  in  appointing  Lorenzo  Tkomas  Secretary 
of  War  ad  interim,  as  an  unlawful  usurpation  of  power,  violating  the  Constitu- 
tion and  an  act  of  Congress,  the  President  is  guilty,  in  my  judgment,  in  manner 
and  form  as  charged  in  the  third  article  of  impeachment. 

The  fourth,  fifth,  sixth,  and  seventh  articles  of  impeachment  charge  an  unlaw- 
ful conspiracy  by  Mr.  Johnson  with  Lorenzo  Thomas,  to  accomplish  the  unlaw- 
ful object  specially  set  forth  in  each  of  the  before-named  articles.  Whatever 
conclusion  might  be  formed  on  these  articles,  if  they  stood  alone,  unaccompanied 
by  any  overt  acts,  in  furtherance  of  the  objects  stated,  the  evidence  in  this  case, 
taken  in  connection  with  the  several  acts  named,  compels  the  belief  that  there 
was  a  clear,  distinct  understanding,  combination,  and  conspiracy  between  John- 
son and  Thomas,  with,  the  intent  and  purpose  set  forth  in  the  several  articles. 
His  efforts  to  have  orders  issued  and  obeyed  without  (as  provided  by  law)  their 
going  through  the  office  of  the  general  of  the  army;  his  finding  a  man  who 
"  would  obey  his  orders  without  regard  to  the  law,"  and  appointing  him  for  the 
time  being ;  his  reappointment  of  Colonel  Cooper  as  Assistant  Secretary  of  the 
Treasury  after  he  had  been  rejected  by  the  Senate  at  this  very  session  ;  all  these 
acts  taken  together,  and  others  of  the  same  character,  compel  in  me  the  belief 
that  the  President  did  unlawfully  conspire  with  others  to  violate  the  law,  and 
hence  is  guilty  in  manner  and  form  as  charged  in  the  fourth,  fifth,  sixth,  and 
seventh  articles  of  impeachment. 

The  eighth  article  charges  that  the  letter  of  authority  of  February  21,  1868, 
was  issued  by  President  Johnson  to  Lorenzo  Thomas  with  intent  to  control  the 
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moneys  appropriated  to  be  disbursed  for  the  military  service  in  violation  of  the 
Constitution  and  of  the  civil-tenure  act. 

It  is  not  denied  that  the  appointment  of  Lorenzo  Thomas  Secretary  of  War 
ad  interim  would  give  him,  while  he  acted  under  such  appointment,  the  same 
control  exercised  by  a  Secretary  of  War  duly  nominated  and  confirmed  by  the 
Senate.  The  military  disbursements,  amounting  to  many  millions  of  dollars,  were 
placed  in  the  hands  and  at  the  power  of  a  mere  appointee  of  the  President  and 
the  creature  of  his  will,  made  and  unmade  by  the  breath  of  his  power  alone* 

It  is  an  invariable  maxim  that  every  man — and  especially  every  high  official — 
intends  the  consequences  of  his  own  acts ;  and  hence  that  Mr.  Johnson  desigued 
to  invest  Lorenzo  Thomas  with  power  over  the  military  disbursements — espe- 
cially when  aided  by  Cooper,  unlawfully  in  the  door  of  the  treasury — thus  put- 
ting the  treasury  within  reach  of  the  arm  of  the  President  alone.  This  is  both 
a  crime  and  a  misdemeanor ;  and,  therefore,  he  is  guilty  in  manner  and  form  as 
charged  in  the  eighth  article  of  impeachment. 

The  ninth  article  charges  that  the  President  instructed  General  Emory,  com- 
mander of  the  military  department  of  the  District  of  Columbia,  that  the  law 
which  required  all  orders  and  instructions  relating  to  military  operations  be 
issued  through  the  General  of  the  army,  was  unconstitutional  and  in  contraven- 
tion with  General  Emory's  commission,  and  this  was  done  with  intent  to  induce 
General  Emory,  in  his  official  capacity  as  commander  of  the  department,  to  vio- 
late the  provisions  of  the  act  of  Congress  aforesaid,  and  with  further  intent  to 
prevent  the  execution  of  the  tenure  of- office  act,  and  to  prevent  Mr.  Stanton  from 
holding  and  executing  the  duties  of  the  office  of  Secretary  of  War. 

The  fact  that  the  President  did  instruct  the  military  commander  of  this  depart- 
ment that  the  law  requiring  military  orders  to  be  issued  by  the  President  through 
the  General  of  the  army  was  unconstitutional,  is  distinctly  proved  by  General 
Emory.  Why  was  such  instruction  given  at  that  time,  and  why  were  there 
such  suspicions  aroused  because  officers  were  called  at  General  Emory's  head- 
quarters ?  It  was  only  on  account  of  what  the  President  had  decided  to  do — to 
control  the  Department  of  War !  It  was  in  furtherance  of  what  he  had  said  to 
General  Grant — "  that  as  early  as  last  August  he  had  determined  to  dispossess 
Mr.  Stanton  of  the  War  Office  at  all  hazards."  These  whisperings  to  General 
Emory  have  a  peculiar  significance  to  my  mind,  when  I  remember  what  was  at 
that  moment  in  the  mind  of  the  President  relating  to  getting  possession  of  the 
Department  of  War  and  dispossessing  Mr.  Stanton  and  getting  around  General 
Grant  by  issuing  orders  direct  to  his  subordinate  officers. 

It,  to  my  mind,  admits  of  no  other  motive  or  intention  than  that  which  is 
charged,  and,  taken  with  all  attendant  circumstances,  forces  the  conclusion  that 
the  President  is  guilty  in  manner  and  form  as  charged  in  the  ninth  article  of 
impeachment. 

The  tenth  article  charges  that  at  sundry  times  and  places  therein  set  forth, 
Andrew  Johnson,  President,  &c,  made  certain  intemperate,  inflammatory,  and 
scandalous  harangues,  and  uttered  loud  threats  and  bitter  menances  as  well 
against  Congress  as  the  laws  of  the  United  States,  with  intent  and  design  to  set 
aiside  the  powers  of  Congress,  and  to  bring  the  legislature  and  the  several 
branches  thereof  into  disgrace,  ridicule,  hatred,  and  reproach,  and  to  impair  and 
destroy  the  regard  and  respect  of  the  good  people  of  the  United  States  for  Con- 
gress and  the  legislative  powers  thereof,  and  to  excite  odium  and  resentment 
against  Congress  and  the  laws  duly  and  constitutionally  enacted.  And  all  this 
while  the  President  was  under  his  oath  to  see  that  the  laws  were  faithfully 
executed.  It  has  been  established  beyond  dispute  that  the  scandalous  harangues 
set  forth  in  this  article  were  made  by  the  President  at  the  times  and  places 
stated.  Their  intent  is  manifest  as  plainly  as  human  speech  can  exhibit  the 
motive  and  impulse  of  man's  heart.  And  these  denunciations,  threatening  to 
"  veto  their  bills,"  were  spoken  out  of  the  M  abundance  of  the  heart "  which  led 
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hira  thus  to  "  impromptu  ypeak,"  aud  to  defy  the  very  laavs  he  was  sworn  to 
execute. 

Our  government  was  framed  to  rest  upon  opinion  and  reason,  and  not  upon 
force.  The  good  will  of  the  nation  toward  the  laws  and  the  law-makers  ia  of 
the  highest  importance  to  secure  obedience,  and  the  man  or  the  public  officer 
who,  by  act  or  speech,  strikes  at  this  foundation  does  an  irreparable  injury. 

The  history  of  republican  governments  shows  that  the  first  efforts  of  tyrants 
and  usurpers  has  been  directed  to  undermining  and  destroying  the  faith  of  the 
people  in  their  representative  and  legislative  bodies. 

In  his  harangues,  Andrew  Johnson  followed  with  more  than  usual  directness 
t*he  beaten  path  towards  the  overthrow  of  constitutional  government ;  a  gov- 
ernment which  encourages  and  secures  the  largest  freedom  of  speech  consistent 
with  its  own  perpetuity ;  a  government,  too,  that  has  provided  for  striking  down 
the  sappers  and  miners  who  work  at  its  own  foundations.  Urfder  this  charge 
and  by  the  proofs  the  President  must  stand  guilty  of  the  high  misdemeanor 
charged  in  this  tenth  article  of  impeachment. 

The  eleventh  and  last  article  charges  that,  on  the  18th  day  of  August,  1866, 
Andrew  Johnson,  President,  &c,  did,  by  a  public  speech,  declare  and  affirm 
that  the  thirty-ninth  Congress  was  not  a  Congress  authorized  by  the  Consti- 
tution to  exercise  legislative  powers ;  that  its  legislation  was  not  valid  or  oblig- 
atory upon  him,  except  so  far  as  he  might  approve  the  same  ;  and  also  denied 
its  power  to  propose  amendments  to  the  Constitution.  This  article  further 
specifies  certain  of  his  official  acts,  done  in  pursuance  of  that  declaration,  devis- 
ing and  contriving,  among  other  things,  to  prevent  the  execution  of  the  tenure- 
of-office  act,  and  to  prevent  the  execution  of  other  laws,  especially  the  "  acts  to 
provide  for  the  more  efficient  government  of  the  rebel  States." 

The  public  speech  referred  to  in  this  article  was  made  before  a  large  assem- 
blage at  the  Executive  Mansion,  and  clearly  proved  as  well  as  substantially 
admitted.  It  imports  nothing  less  than  a  total  denial  of  the  constitutional  power 
of  Congress  to  pass  any  laws  but  such  as  he  approves.  It  usurps  the  whole 
law-making  power,  and  vests  its  validity  absolutely  in  his  approval.  The 
powers  of  Congress  are  thus  abrogated,  and  the  government  of  the  United  States 
is  practically  vested  in  Andrew  Johnson  ! 

It  is  vain  to  treat  this  and  the  preceding  article  with  levity  or  to  affect  to  pass 
them  over  with  contemptuous  indifference  or  frivolous  excuse.  They  are  public 
declarations  by  the  Chief  Executive,  preceded,  accompanied,  and  followed  by 
acts  in  strict  accordance  with  the  same.  They  have  thus  become  significant 
facts,  full  of  enormity  in  themselves,  and  boldly  threatening  the  peace,  welfare, 
and  existence  of  constitutional  government. 

While  some  of  the  articles  which  would  seem  to  operate  in  the  first  instance 
only  on  an  individual,  the  offences  charged  in  the  tenth  and  eleventh  articles 
embrace  in  their  range  all  the  powers  of  the  government,  and  the  validity  of  all 
the  legislation  of  Congress  since  the  rebellion  began.  The  national  debt,  the 
taxes  imposed  and  collected  by  acts  of  Cougress,  the  collection  of  the  revenue — 
in  short,  every  operation  of  the  government  depending  upon  the  action  of  Con- 
gress during  and  since  the  rebellion,  are  struck  at  by  the  hand  of  the  President . 
And  if  I  was  to  declare,  on  my  oath,  for  the  acquittal  of  the  President  under 
these  articles,  charged  and  proved,  then  indeed  would  I  feel  myself  to  be  guilty 
of  perverting  the  trust  imposed  upon  me  under  the  Constitution  of  the  United 
States  as  a  member  of  this  high  court  of  impeachment.  . 

If  I  am  to  vote  for  acquittal  I  shall  sanction  these  new  violations  of  law  and 
of  the  Constitution ;  I  shall  consent  that  the  President  may  possess  himself  of 
each  and  all  departments  of  this  government,  and  merge  into  one  head  all  the 
independent  prerogatives  of  each  of  the  departments,  as  were  wisely  provided  by 
the  early  framers  of  our  representative  government. 

I  cannot  be  thus  false  to  my  convictions  of  duty,  false  to  the  trusts  imposed 
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by  my  position  as  a  senator  sitting  upon  this  great  trial,  nor  false  to  ray  loyal, 
earnest,  and  devoted  constituency,  whose  every  impulse  I  feel,  nor  false  to  my 
anxious  countrymen,  whose  eyes  are  upon  me.  Conviction  to  my  mind  is  a 
duty,  ay,  a  necessity  under  my  oath  as  a  senator  trying  this  cause.  I  cannot 
escape,  if  I  would,  the  conviction  which  the  evidence  in  this  case  forces  upon 
me.  And  conviction  is,  to  my  vision,  peace.  It  is  quiet  to  our  long-distracted 
country.  It  means  restoration  upon  the  basis  of  loyalty,  liberty,  and  equal 
suffrage,  which  secures  and  perpetuates  equal  rights  to  all  American  freemen — 
now,  thank  God,  American  citizens  ! 

Charged  by  the  Constitution  with  a  share  in  this  trial,  I  cannot  shut  my  eyes 
to  the  crimes  and  misdemeauors  charged,  and  proved  also,  in  this  the  eleventh 
article  of  impeachment ;  and  with  uplifted  hand  and  heart  I  declare  my  belief 
to  be  that  the  President  is  guilty  ! 


Opinion  of  Mr,  Senator  Williams. 

Mr.  President  :  Deeply  impressed  with  a  sense  of  my  responsibility  and 
duty  in  the  case  now  before  the  Senate,  I  shall  vote  for  the  conviction  of  the 
President  upon  the  first  three  articles  of  impeachment,  upon  the  ground 
that  the  removal  of  Secretary  Stanton,  and  the  appointment  of  Adjutant  Gen- 
eral Thomas,  as  charged  in  said  articles,  were  in  violation  of  the  Constitution 
of  the  United  States. 

To  decide  otherwise  would  be  to  say  that  the  President  has  the  absolute  and 
unlimited  power  at  all  times  and  under  all  circumstances  to  remove  from  and 
appoint  to  office  and,  that  so  much  of  the  Constitution  as  provides  that  the 
President  "  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
Senate,  appoint,"  is  of  no  effect.  Nothing  would  be  necessary  to  annihilate  all 
participation  by  the  Senate  in  appointments,  except  to  call  the  appointee  in  case 
of  removal ;  an  officer  ad  interim — that,  is  an  officer  to  hold  until  it  suits  the  pur- 
poses of  the  President  to  send  a  nomination  to  the  Senate  to  which  it  is  willing 
to  agree. 

Untiring  and  exhaustive  researches,  on  behalf  of  the  President,  do  not  show, 
and  I  venture  to  assert  that  not  one  single  instance  can  be  found  in  the  history 
of  the  government,  where-  the  head  of  a  department  has  been  removed  and  a 
successor  appointed  while  the  Senate  was  in  session,  without  the  advice  and 
consent  ef  that  body.  Nothing  is  clearer  to  my  mind  than  that  the  power  of 
the  President  over  the  offices  of  the  country,  during  the  session  of  the  Senate, 
is  one  thing,  and  his  power  during  the  recess  of  the  Senate  is  another  and  a 
different  thing. 

When  the  Constitution  says  that  the  President  may  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  Senate,  it  certainly  confers  upon  him  a 
power  which  he  jloes  not  possess  and  cannot  exercise  while  the  Senate  is  in 
session. 

When  removals  have  been  made  during  the  recess  of  the  Senate,  it  has  been 
argued  that  vacancies  made  in  this  way  have  happened  ;  therefore  they  could  be 
filled  temporarily  by  the  President ;  but  now  it  is  proposed,  by  building  one 
inference  upon  another,  to  include  a  session  as  well  as  a  recess,  and  so  abrogate 
the  authority  of  the  Senate  and  invest  the  executive  with  absolute  and  despotic 
power.  I  am  very  certain  that  the  practice  of  removals  and  temporary  appoint- 
ments stands  upon  that  clause  of  the  Constitution  which  refers  to  the  recess  of 
the  Senate,  and  in  my  judgment  it  is  not  only  a  total  departure  from  the  prece- 
dents, but  a  plain  violation  of  the  Constitution,  to  make  one  of  its  sections  which 
applies  exclusively  to  a  recess  apply  also  and  equally  to  a  session  of  the  Senate. 

Congress,  if  it  should  try,  could  not  delegate  any  such  power  to  the  President. 
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Congress  may  vest  the  appointment  of  certain  inferior  officers  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments  ;  but  Congress  can  no 
more  vest  the  power  in  the  President  of  removing  and  appointing  the  head  of  a 
department,  without  the  advice  of  the  Senate,  than  it  aan  vest  the  power  in  the 
President  to  make  a  treaty  without  the  concurrence  of  the  Senate. 

The  practice  of  the  government  has  not  been  inconsistent  with  this  view  of 
the  Constitution.  Pickering's  case,  in  1800,  is  cited,  but  there  the  removal  and 
nomination  to  the  Senate  were  simultaneous  acts.  President  Adams  did  not 
attempt  to  make  any  appointment. 

Some  cases  of  ad  interim  appointments,  to  provide  for  casualties,  have  been 
produced,  but  no  case  can  be  found  where  the  President,  uno  Jlatu,  removed 
and  appointed  the  head  of  a  department  while  the  Senate  was  in  session  with- 
out its  consent. 

President  Johnson  cannot  say  that  he  was  mistaken  as  to  this  point,  for,  in 
addition  to  what  he  must  have  learned  from  many  years  of  public  service,  he 
declared  in  a  speech  which  he  delivered  in  the  Senate  on  the  10th  day  of  Jan- 
uary, 1861,  in  the  most  emphatic  manner,  that  the  President  had  no  such  power 
as  he  has  exercised  in  the  removal  of  Stanton  and  the  appointment  of'  Thomas. 

I  do  not  find  that  the  act  of  1789,  or  subsequent  acts  upon  this  subject,  have 
ever  been  so  construed  as  to  warrant  the  executive  acts  in  question,  and  they 
could  not  be  so  construed  without  ignoring  the  clear  distinction  which  the  Con- 
stitution makes  between  a  recess  and  a  session  of  the  Senate.  Concerning  the 
•decision  of  1789,  which  is  made  the  head  and  front  of  the  defence  in  this  case, 
it  may  be  said  that  it  was  brought  about  by  the  arguments  of  James  Madison 
in  the  House  and  the  casting  vote  of  Vice-President  Adams  in  the  Senate,  both 
of  whom  at  the  time  expected  to  fill  the  executive  office,  and  both  of  whom,  it 
has  been  said,  looked  upon  a  contrary  decision  as  expressing  a  want  of  confi- 
dence in  the  then  administration  of  Washington.  Most  if  not  all  of  the  distin- 
guished legislators  and  judges  of  the  nation,  such  as  Webster,  Ciay,  Calhoun, 
Kent,  Story,  and  the  Supreme  Court  of  the  United  States,  with  Marshall  at  its 
head,  have  affirmed  the  incorrectness  of  that  decision,  and  experience  has  dem- 
onstrated its  mischievous  and  corrupting  tendencies  and  effects.  Webster,  com- 
menting upon  this  decision,  and  speaking  of  the  framers  of  the  Constitution,  in 
1835,  said  :  "  I  have  the  clearest  conviction  that  they  looked  to  no  other  mode 
of  displacing  an  officer  than  by  impeachment,  or  by  the  regular  appointment  of 
another  person  to  the  same  place." 

I  think  it  wholly  unnecessary  to  discuss  the  acts  of  1792,  1795,  and  1863, 
because  they  have  been  swept  out  of  existence  by  the  tenure-of-office  act  of 
March  2,  1867.  This  is  established  by  the  application  of  two  fa  miliar  iules  of 
law.  One  is,  that  the  act  of  March  2,  1867,  embraced  and  provided  for  the 
temporary  and  permanent  appointment  and  removal  of  every  officer  whose 
appointment  is  vested  in  the  President  and  the  Senate ;  and  the  other  is,  its 
clear  repugnancy  to  all  preceding  legislation  on  the  subject. 

Great  effort  has  been  made  to  show  that  the  removal  of.  Stanton  and  the 
appointment  of  Thomas  were  unimportant  infractions  of  the  statute,  and  there- 
fore the  President  ought  to  be  acquitted. 

Adopting  the  views  of  the  President  that  this  Senate  is  a  court,  and  finding 
that  the  accused  has  committed  an  act  which  the  law  declares  to  be  a  high  mis- 
demeanor, then  it  follows,  according  to  all  rules  governing  judicial  tribunals, 
that  a  judgment  fbr  conviction  must  be  given,  no  matter  what  senators  may 
think  of  the  wisdom  of  the  law,  or  the  nature  of  the  offence.  Much  of  the  argu- 
ment for  the  defence  proceeds  upon  the  ground  that  the  President  has  a  right  to 
decide  for  himself  as  to  the  constitutionality  of  an  act  of  Congress.  Whatever 
may  be  the  corrept  view  of  this  question,  it  must  be  admitted  that  if  the  Presi- 
dent violates  a  penal  law  of  Congress  he  does  so  at  his  peril.  When  impeached 
for  such  an  act,  if  the  Senate  upon  the  trial  holds  the  law  to  be  unconstitutional 


IMPEACHMENT    OF    THE    PRESIDENT.  349 

and  void,  he  must,  of  course,  be  acquitted;  but  if  the  Senate  holds  the  law  to 
be  constitutional  and  valid,  it  must  necessarily  convict.  Any  public  officer  or 
private  citizen  may  test  the  validity  of  a  criminal  statute  by  its  violation,  but  in 
so  doing:  he  undertakes  to  suffer  its  penalties,  if,  upon  his  trial,  it  is  upheld  and 
enforced  by  judicial  authority. 

To  allow  any  person  not  acting  judicially  when  arraigned  for  crime  to  plead, 
in  bar  of  the  prosecution,  his  mistaken  opinion  of  the  justice  or  validity  of  the 
law,  would  be  to  deliver  over  the  land  to  auarchy  and  crime. 

Two  questions  only  as  to  this  law  are  before  the  Senate.  One  is,  Is  it  con- 
stitutional ?  and  the  other  is,  Has  it  been  violated  by  the  President  ?  Webster 
said,  in  one  of  his  great  speeches,  that  "  the  regulation  of  the  tenure  of  office  is 
a  common  exercise  of  legislative  authority,  and  the  power  of  Congress  in  this 
particular  is  not  at  all  restrained  or  limited  by  anything  contained  in  the  Con- 
stitution, except  as  to  judicial  officers;"  and  I  am  very  sure  that  the  Senate, 
after  having  three  times  decided  by  more  than  a  two-thirds  vote  of  the  members 
present  each  time  that  the  tenure-of-office  act  is  constitutional,  will  now  regard 
that  question  as  res  adjudicata. 

Has  the  President  broken  any  of  the  provisions  of  the  act  1  Nobody  denies 
that  the  body  of  the  first  section,  which  provides  that  every  person  appointed 
to  office  by  and  with  the  advice  and  consent  of  the  Senate,  shall  hold  until  his 
successor  is  in  like  manner  appointed  and  qualified,  embraces  the  Secretary  of 
War ;  but  an  attempt  is  made  to  construe  the  proviso  to  the  section,  so  as  to 
exclude  that  officer  from  the  protection  of  the  act.  To  maintain  this  construc- 
tion reliance  is  chiefly  placed  upon  some  remarks  of  Senator  Sherman,  in  con- 
nection with  the  bill.  I  presume,  on  this  account  it  may  be  proper  for  me  to 
say  that  I  introduced  the  original  bill,  and  had  the  honor  to  be  chairman  of  the 
committee  of  conference  by  whom  this  proviso  was  reported.  When  the  bill 
passed  the  Senate  the  heads  of  departments  were  expressly  excepted,  but  the 
House  of  Representatives  amended  it  by  striking  out  that  exception,  and  the 
conference  committee  agreed  to  the  House  amendment,  with  a  modification  as 
to  the  time  during  which  such  officers  should  be  under  the  protection  of  the  law. 
There  was  no  suggestion  or  intimation  in  the  committee  that  the  act  did  not 
apply  to  Mr.  Johnson's  cabinet,  and  the  only  purpose  of  the  proviso  was  to  put 
a  limitation  upon  the  holding  of  cabinet  officers,  and  that  is  its  fair  construction. 

Great  stress  has*  been  put  upon  the  words  "  except  as  herein  otherwise  pro- 
vided "  just  preceding  the  proviso,  but  the  fact  is  that  these  words  were  in  the 
bill  before  the  proviso  was  attached  and  refer  to  the  fourth  section,  and  there- 
fore, instead  of  being  an  exception,  the  proviso  is  a  mere  qualification  of  the 
general  words  of  the  section.  I  do  not  see  how  it  is  possible  to  conclude  that 
Mr.  Stanton  is  not  protected  by  the  body  of  the  section  or  the  proviso.  If  he 
is  within  the  proviso,  then  he  has  a  right  to  hold  for  one  month  after  the  end  of 
some  presidential  term,  and  cannot  in  the  mean  time  be  removed  without  the  con- 
sent of  the  Senate.  That  is  the  time  expressly  fixed  by  the  proviso  when  a 
Secretary  ceases  to  be  under  the  protection  of  the  Senate,  and  it  makes  no  differ- 
ence whether  the  present  is  Lincoln's  or  Johnson's  presidential  term.  If  Mr. 
Stanton  is  not  affected  by  the  proviso,  then  he  is  necessarily  within  the  body  of 
the  section,  for  that  includes  every  officer  in  the  United  States  appointed  by  and 
with  the  advice  and  consent  of  the  Senate,  which  is  exactly  Stanton's  case. 

The  idea  that  this  act  took  effect  two  years  before  it  was  enacted,  so  as  to 
remove  anybody  from  office  at  that  time,  is  a  simple  absurdity.  Considerable 
discussion  has  taken  place  as  to  whether  or  not  the  present  is  Mr.  Lincoln's  or 
Mr.  Johnson's  presidential  term.  This,  as  it  seems  to  me,  is  an  unimportant 
but  not  doubtful  question.  When  the  Constitution  speaks  of  the  term  of  the 
President  it  means  a  definite  period  of  four  years,  not  an  uncertain  time  depend- 
ant upon  the  death,  resignation  or  removal  of  the  person  who  takes  possession 
of  the  office ;  and  therefore  the  present  is  Mr.  Lincoln's  term,  unless  there  can  be 
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two  presidential  terms  between  the  4th  of  March,  1865,  and  the  4th  of  March, 
1869. 

Let  ns  look  at  the  2d  section  ©f  the  tenure-of-office  act.  That  provides  that 
when  any  officer  appointed  as  aforesaid,  that  is,  by  and  with  the  advice  and 
consent  of  the  Senate,  is  suspended,  and  the  Senate  do  not  concur  in  the  sus- 
pension, such  officer  shall  forthwith  resume  the  functions  of  his  office. 

E.  M.  Stanton  was  appointed  by  and  with  the  advice  and  consent  of  the 
Senate.  He  was  suspended.  The  Senate  did  not  concur  in  his  suspension. 
It  was  then  his  right  and  duty  forthwith  to  resume  the  functions  of  his  office; 
but  the  President  would  not  allow  him  so  to  do,  for  he  not  only  cut  off  all 
•fficial  relations  with  Mr.  Stanton,  but  appointed,  received,  and  recognized 
another  person  as  Secretary  of  War.  What  quibble  can  be  found  to  excuse 
this  plain  violation  of  the  law  ?  Admitting,  for  the  sake  of  argument,  thatthe 
President  could  legally  remove  Mr.  Stanton,  then  I  deny  that  he  could  legally 
appoint  Thomas  ad  interim,  for  the  reason  that  the  2d  section  of  the  tenure-of- 
office  act  declares  that  upon  the  suspension  of  an  officer  an  ad  interim  appoint- 
ment may  be  made,  "  and  in  no  other  case."  When  Stanton  was  suspended, 
the  ad  interim  appointment  of  General  Grant  was  legal ;  but  any  ad  interim 
appointment  upon  a  removal  is  absolutely  prohibited.  Vacancies  in  office  can 
only  be  filled  in  two  ways  under  the  tenure-of-office  act.  One  is  by  temporary 
appointment,  as  provided  in  the  Constitution,  during  the  recess  of  the  Senate, 
and  the  other  is  by  an  appointment  by  and  with  the  advice  and  consent  of  the 
Senate  during  the  session. 

One  might  reasonably  suppose  that  the  construction  of  this  act  was  settled  so 
far  as  the  Senate  was  concerned. 

On  the  12th  of  December  the  President  communicated  to  the  Senate  the  fact 
that,  on  the  12th  of  the  preceding  August,  he  had  suspended  Mr.  Stanton,  and 
gave  his  reasons  therefor ;  and  the  Senate,  assuming  that  Mr.  Stanton  was 
within  the  protection  of  the  tenure- of- office  act,  proceeded  to  consider  the  Pres- 
ident's reasons,  and,  under  the  leadership  of  the  distinguished  senator  from 
Maine,  [Mr.  Fessenden,]  refused,  by  an  overwhelming  vote  of  thirty- five  to  six, 
to  concur  in  the  suspension.  Every  one  of  the  majority  then  understood  that 
the  effect  of  that  vote  was  to  re-establish  Mr.  Stanton  in  his  office,  under  the 
provisions  of  the  tenure-of-office  act. 

On  the  21st  of  February,  1868,  the  President  inf  )rmed  the  Senate  that  he 
had  removed  Mr.  Stanton  and  appointed  Adjutant  General  Thomas  Secretary 
of  War  ad  interim,  and  the  Senate  proceeded  to  consider  that  communication, 
and,  after  protracted  argument,  decided,  by  a  vote  of  twenty-seven  to  six,  "that, 
under  the  Constitution  and  laws  of  the  United  States,  the  President  has  no 
power  to  remove  the  Secretary  of  War  and  to  d-esignate  any  other  officer  to 
perform  the  duties  of  that  office  ad  interim." 

Among  those  who  voted  to  affirm  this  doctrine  was  the  distinguished  senator 
fr«m  Illinois,  [Mr.  Trumbull.] 

Now,  after  these  proceedings,  which  go  upon  the  express  ground  that  Mr. 
Stanton  is  within  the  proyisions  of  the  tenure-of-office  act,  we  are  asked  to  eat  up 
our  own  words  and  resolutions  and  stultify  ourselves  by  holding  that  the  act 
did  not  apply  to  Mr.  Stanton. 

President  Johnson  is  also  fully  committed  to  the  same  construction  of  the  act. 
On  the  12th  of  August  he  suspended  Mr.  Stanton,  a  proceeding  provided  for 
by  said  act,  but  otherwise  unwarranted  by  law  and  unknown  to  the  practice  of 
the  government. 

On  the  14th  day  of  August,  1867,  he  notified  the  Secretary  of  the  Treasury 
as  follows : 

Sir:  In  compliance  with  the  requirements  of  the  act  entitled  "An  act  to  regulate  the  ten- 
ure of  certain  civil  offices, "  you  are  hereby  notified  that,  on  the  12th  instant,  Hon.  Edwin  M. 
Stanton  was  suspended  from  his  office  as  Secretary  of  War  and  General  U.  S.  Grant  author- 
ized and  empowered  to  act  as  Secretary  ad  interim. 
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He  also  reported  his  reasons  to  the  Senate  for  the  suspension  of  Mr.  Stanton 
within  20  days  from  its  meeting,  as  required  by  said  act.  Having  vainly  tried 
to  oust  Mr.  Stanton  by  an  observance  of  the  act,  he  boldly  determined  upon  its 
violation  by  Stanton's  removal.  This  he  admits,  but  says  it  was  with  a  view 
to  test  the  constitutionality  of  the  act,  forgetting,  as  it  seems,  that  such  a  ques- 
tion could  not  possibly  arise  if  the  act  did  not  apply  to  Mr.  Stanton.  To  argue, 
in  view  of  these  facts,  that  the  President  removed  Stanton  through  a  mistaken 
idea  that  the  law  did  not  apply  to  hiin,  is  trifling  with  common  sense. 

Taking  the  ground  of  the  President  that  the  present  is  his  presidential  term, 
then,  I  say,  to  all  intents  and  purposes,  he  has  app»inted  Stanton  Secretary  of 
War.  Time  and  a«"ain,  in  official  communications  to  the  Senate,  he  has  declared 
Mr.  Stanton  to  be  Secretary  of  War,  and  in  his  message  of  December  12,  1867, 
he  submitted  to  the  Senate  the  question  as  to  whether  or  not  Mr.  Stanton  should 
continue  to  be  Secretary  of  War,  and  the  Senate  confirmed  him  in  that  position; 
so  that,  without  the  usual  forms,  there  has  been  that  concurrence  between  the 
Executive  and  the  Senate  as  to  the  secretaryship  of  Mr.  Stanton  which  the 
Constitution  contemplates.  The  commission  is  no  part  of  the  appointment. 
The  President  cannot  hold  and  treat  Mr.  Stanton  as  his  Secretary  of  War  for 
two  or  three  years,  and  then,  when  questioned  for  an  illegal  act  upon  or  through 
such  Secretary,  deny  his  official  character  and  relations.  If  he  was  the  Presi- 
dent's Secretary  of  War  for  executive  purposes,  he  was  such  Secretary  of  War 
for  the  purposes  of  Congress. 

Much  discussion  has  taken  place  in  this  case  as  to  the  intent  of  the  President. 
There  is  nothing  of  this  question.  His  intent  was  to  transfer  the  War 
Department  from  E.  M.  Stanton  to  some  other  person  of  his  choice  without  the 
consent  and  in  defiance  of  the  will  of  the  Senate.  This  is  obvious  and  undeni- 
able, and  every  senator  must  believe  it.  The  pretext  that  all  his  proceedings 
for  the  removal  of  Stanton  and  the  appointment  of  Thomas  were  to  get  up  a 
law-suit,  is  a  shallow  and  miserable  subterfuge. 

One  question  made  is  that  the  President  has  not  removed  Mr.  Stanton. 
Stanton  was  either  removed  or  he  was  not.  If  he  was  not  removed,  then  the 
appointment  of  Thomas  was  a  clear  violation  of  the  sixth  section  of  the  tenure- 
of-office  act,  for  it  was  an  appointment  to  fill  a  vacancy  where  no  vacancy 
existed. 

Assuming  that  the  tenure-of-office  act  is  valid  and  applicable  to  Mr.  Stanton, 
then  the  President  could  not  remove  him. 

Suppose  Stanton,  to  avoid  conflict  under  the  orders  of  the  21st  of  February; 
had  given  possession  of  the  War  Office  to  Thomas.  He  would  still  have  been 
Secretary  of  War,  because  those  orders  were  illegal  and  void.  What  the  tenure- 
«f-office  law  intended  to  prohibit  and  punish  was  the  action  of  the  President  as 
to  removals  and  appointments  without  the  consent  of  the  Senate,  though  of 
course  such  action,  being  in  contravention  of  law,  would  have  no  force.  Great 
effort  has  been  made  to  show  that  the  removal  of  Stanton  and  the  appointment 
of  Thomas  were  insignificant  acts.  They  might  possibly  be  so  regarded  if  there 
was  harmony  and  peace  in  the  country. 

Congress  has  passed  laws  for  the  reconstruction  of  the  States  lately  in  rebel- 
lion, and  the  execution  of  these  falls  within  the  jurisdiction  of  the  War  Depart- 
ment. The  President  holds  them  to  be  unconstitutional,  and  is  bitterly  opposed 
to  their  existence.  Stanton  is  understood  to  be  friendly  to  this  legislation. 
He  stands,  therefore,  in  the  way  of  the  President,  and  his  removal  and  the 
appointment  of  an  executive  puppet  in  kis  place  may  involve  the  lives  aud  lib- 
erties of  thousands  of  citizens,  and  perchance  the  peace  and  integrity  «f  the 
nation. 
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During  this  trial  we  have  been  treated  to  much  from  the  writings  of  James 
Madison.     Arguing  about  executive  power  in  the  Congress  of  1789,  he  said  : 

If  an  unworthy  officer  be  continued  in  office  by  an  unworthy  President,  the  House  of  Rep- 
resentatives can  at  any  time  impeach  him,  and  the  Senate  can  remove  him  whether  the 
President  chooses  or  not. 

Speaking  again  of  the  President,  he  says  : 

I  contend  that  the  wanton  removal  of  meritorious  officers  would  subject  him  to  impeach- 
ment and  removal  from  his  high  trust." 

No  man  can  deny  that  E.  M.  Stanton,  by  his  ability  and  experience,  his 
patriotism  and  personal  integrity,  is  eminently  fitted  for  the  head  of  the  War 
Department. 

Andrew  Johnson  has  removed  him  because  his  unbending  loyalty  made  him 
an  obstacle  to  the  President's  ambitious  and  partisan  purposes,  and  appointed 
to  his  place  a  man  wholly  incompetent,  whose  only  mevlt  is  abject  servility  to 
the  will  of  his  master.  If  James  Madison  was  a  judge  here  to-day  he  would 
vote  for  impeachment  upon  that  ground  alone. 

We  have  been  earnestly  warned  by  the  President's  counsel  not  to  encroach 
upon  the  execuiive  department  of  the  government.  Considering  that  the 
President  usurped  the  legislative  control  and  reconstruction  of  the  States  lately 
in  rebellion  ;  that  he  has  vetoed  fifteen  acts  of  Congress,  to  say  nothing  of  those 
he  has  pocketed  ;  that  he  comes  now  by  his  confidential  counsel  to  say  what  he 
has  before  said,  that  there  is  no  Congress,  and  we  are  no  Senate  ;  that  without 
acknowledging  our  authority,  he  appears  simply  to  avoid  civil  commotion,  and 
we  are  prepared  to  appreciate  the  modesty  and  grace  of  this  admonition. 

I  am  surprised  to  find  so  many  holding  the  opinion  that  the  President  is  not 
impeachable  for  anything  that  the  law  does  not  declare  a  crime  or  a  misdemeanor. 
Cannot  he  be  impeached  for  a  violation  of  the  Constitution  1  Suppose  he 
should  declare  war,  or  borrow  money,  or  levy  taxes  without  authority  of  law  1 
Is  there  no  remedy  ?  Suppose,  for  partisan  purposes,  he  should  veto  all  the 
acts  of  Congress,  or  in  some  mad  freak  •pardon  aM  the  criminals  of  the  United 
States.  Suppose  by  drunkenness  and  debauchery  he  should  become  incompe- 
tent to  perform  the  duties  of  the  office.  Is  Congress  bound  to  tolerate  wicked- 
ness, corruption,  and  treachery  in  the  executive  office,  so  long  as  there  is  no 
violation  of  a  penal  statute  ? 

I  shall  vote  for  conviction  on  the  tenth  article. 

Whenever  the  Chief  Magistrate  of  this  country,  whose  wisdom  and  virtue 
ought  to  exalt  the  nation,  makes  a  public  blasphemer  of  himself,  and  going 
about  the  country  in  speeches  excites  resistance  to  law,  and  defends  mob  violence 
and  murder,  I  think  he  ought  to  be  removed  from  office. 

This  is  no  question  of  taste  or  good  manners,  or  of  unfriendly  criticism  upon 
Congress.  Those  speeches  were  crimes.  When  they  were  delivered  they  took 
the  wings  of  the  wind  They  were  published  and  read  throughout  the  turbu- 
lant  south.  They  imparted  boldness  to  violence  and  revenge,  and  I  have  little 
doubt  that  many  a  poor  man  is  sleeping  in  a  bloody  grave  in  consequence  of 
those  speeches.  Official  duties  and  relations  impose  restraint  upon  freedom  of 
speech  as  well  as  upon  freedom  of  action. 

Suppose  a  judge  of  the  Supreme  Court  should  go  about  making  speeches  and 
telling  the  people  that  the  reconstruction  or  other  acts  of  Congress  were  void, 
and  that  he  would  so  decide  when  opportunity  should  arise.  Is  there  any 
doubt  that  he  could  be  impeached  for  conduct  so  indecent  and  so  disastrous  to 
the  peace  and  good  order  of  society  ? 

West  H.  Humphreys,  United  States  district  judge  for  Tennessee,  was  con- 
victed by  the  unanimous  vote  of  this  Senate  of  high  crimes  and  misdemeanors 
for  what  he  said  in  a  public  speech  in  the  city  of  Nashville,  on  the  29th  Decem- 
ber, 1860. 

Whether  Andrew  Johnson  shall  be  removed  from  office  or  not  is  the  least 
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To  acquit  is  to  hold  that  the  laws  of  the  land  are  not  what  they  are  written 
down  in  the  statute-books  of  the  country  to  be,  but  are  the  unwritten  and,  it 
may  be,  unknown  will  of  one  man  who  happens  to  fill  the  executive  office  of 
the  nation. 

All  courts  may  take  judicial  notice  of  history,  and  by  what  I  have  a  right  to 
know  in  this  case  I  have  been  sorrowfully  and  reluctantly  brought  to  the  con- 
clusion that  Andrew  Johnson  is  a  bad  man ;  that  the  policy  of  his  administra- 
tion has  been  to  rule  or  ruin ;  that  he  has  endeavored  by  usurpation  and  the 
abuse  of  his  veto  to  subordinate  the  legislative  power  to  his  personal  views  and 
purposes,  and  that  his  official  career  and  example  have  been  to  injure,  degrade, 
and  demoralize  the  country ;  and  I  believe  that  his  removal  from  office  will  invigo- 
rate the  laws,  vindicate  the  Constitution,  and  tend  greatly  to  restore  unity  and 
peace  to  the  nation. 

23  I  P— Vol.  iii 


APPENDIX. 


ADDITIONAL  NOTES  TO  THE  BRIEF  OF  THE  AUTHORITIES  ON  THE  LAW 
OF  IMPEACHABLE  CRIMES  AND  MISDEMEANORS. 

Judge  Lawrence,  who  prepared  the  "Brief  of  the  Authorities  upon  the  Law 
of  Impeachable  Crimes  and  Misdemeanors,"  found  in  the  body  of  this  work, 
(p.  82,)  has  furnished  the  following  additional  notes  to  the  brief: 


Addition  to  first  note,  on  page  lf  125,  ante. 

Cicero,  prosecuting  the  Praetor  Verres  before  the  Roman  Senate  for  acts  done 
during  his  praetorship  in  Sicily,  said: 

The  mischiefs  done  by  him  in  that  unhappy  country  during  the  three  years  of  his  iniquitous 
administration  are  such  that  many  years  under  the  wisest  and  best  of  praetors  will  not  be 
sufficient  to  restore  things  to  the  condition  in  which  he  found  them;  for  it  is  notorious  that 
during  the  time  of  his  tyranny  the  Sicilians  enjoyed  neither  the  protection  of  their  own 
original  laws,  of  the  regulations  made  for  their  benefit  by  the  Roman  Senate  upon  their 
coming  under  the  protection  of  the  Commonwealth,  nor  of  the  natural  or  inalienable  rights 
of  men. 

The  following  is  the  substance  of  the  charges  upon  which  Charles  I  of  Eng- 
land was  arraigned : 

That  he,  the  said  Charles  Stuart,  being  admitted  king  of  England,  and  therein  trusted  with 
a  limited  power  to  govern  by  and  according  to  the  laws  of  the  land,  and  NOT  OTHERWISE:  and 
by  his  trust,  oath,  and  office  being  obliged  (that  is,  under  obligation)  to  use  the  power  com- 
mitted to  him  for  the  good  and  benefit  of  the  people,  and  for  the  preservation  of  their  rights 
and  liberties  ;  yet,  nevertheless,  out  of  a  wicked  design  to  erect  and  uphold  in  himself  an 
unlimited  and  tyrannical  power,  to  rule  according  to  his  will,  and  to  overthrow  the  rights 
and  liberties  of  the  people;  yea,  to  take  away  and  make  void  the  foundations  thereof,  and 
of  all  redress  and  remedy  of  misgovernment,  which,  by  the  fundamental  constitutions  of  this 
kingdom,  were  reserved  on  the  people's  behalf,  in  the  right  and  power  of  frequent  and  suc- 
cessive Parliaments,  or  national  meetings  in  council;  lie,  the  said  Charles  Stuart,  for  the 
accomplishment  of  such,  his  designs,  and  for  the  protecting  of  himself  and  his  adherents,  in 
his  and  their  wicked  practices,  to  the  same  end,  hath  traitorously  and  maliciously  levied  war 
against  the  Parliament  and  the  people  therein  represented. 

In  his  reply  Charles  persistently  asserted  the  rightfulness  and  constitution- 
ality of  all  that  he  had  done,  and  denied  the  authority  and  jurisdiction  of  the 
court  or  commission  that  tried  him,  as  well  as  of  the  House  of  Commons  that 
created  said  court  and  designated  its  members.     He  said : 

I  am  most  confident  this  day's  proceeding  cannot  be  warranted  by  God's  law  ;  for,  on  the 
contrary,  the  authority  and  obedience  unto  kings  is  clearly  warranted  and  strictly  commanded, 
bo+h  in  the  Old  and  New  Testament ;  which,  if  denied,  I  am  ready  instantly  to  prove.  And 
for  the  question  now  in  hand,  there  it  is  said  :  that  where  the  word  of  a  king  is,  there  is  power; 
and  who  may  say  unto  him,  What  doest  thou  ?  (Eccles.  viii,  4. )  Then  for  the  law  of  this 
land,  I  am  no  less  confident  that  no  learned  lawyer  will  affirm  that  an  impeachment  can  lie 
against  the  king,  they  all  going  in  his  name.  Besides,  the  law  upon  which  you  ground  your 
proceedings  must  either  be  old  or  new  :  if  old,  show  it ;  if  new,  tell  what  authority  warranted 
by  the  fundamental  laws  of  the  land  hath  made  it,  and  when. 

During  the  trial,  when  the  solicitor  for  the  Commons  arraigned  him  "  in  the 
name  of  the  people  of  England,"  Lady  Fairfax,  who  was  among  the  spectators, 
cried  out,  "Not  one  half  of  them!"  and  some  said  she  exclaimed,  "Not  one- 
tenth  of  them !" 

Charles's  trial  lasted  but  eight  days — having  been  commenced  January  20, 
1648,  (old  reckoning,  properly  1649,)  and  finished  January  28;  and  the  29th 
being  Sunday,  his  head  was  cut  off  on  Monday,  the  30th. 
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Addition  to  first  note  on  page  1,  130,  ante. 

In  the  Convention  the  plan  of  the  Committee  of  the  Whole  referred  the  trial 
of  impeachments  to  the  Supreme  Court.  This  was  changed  so  as  to  give  the 
jurisdiction  to  the  Senate.     Curtis,  in  referring  to  this,  says : 

The  cognizance  of  impeachments  of  national  officers  was  taken  from,  their  [the  Supreme 
Court]  jurisdiction,  and  the  principle  was  adopted  which  extended  that  jurisdiction  to  "all 
cases  arising-  under  the  national  laws,  and  to  such  other  questions  as  may  involve  the  national 
peace  and  harmony." — 2  Curtis  Hist.  Const.,  p.  176. 

Hon.  John  C.  Hamilton,  in  an  able  article,  says: 

It  is  urged  on  behalf  of  the  President  that  it  was  with  much  doubt  and  hesitation  that  the 
jurisdiction  to  try  impeachment  at  all  was  intrusted  to  the  Senate  of  the  United  States.  The 
grant  of  jurisdiction  to  the  Senate  was  deferred  to  the  last  moment. 

The  intrustment  of  this  power  to  the  Senate  was  not  delayed  because  of  any  doubt  or  hesi- 
tation ;  nor  was  it  deferred.  The  proposed  intrusting  this  power  to  the  Supreme  Court  Avas 
before  it  was  determined  that  the  appointment  of  the  judges  should  be  made  by  the  President 
with  the  consent  of  the  Senate.  This  mode  of  appointment  was  agreed  to  unanimously  in 
the  Convention  on  the  7th  of  September,  1787  ;  and  the  next  day,  the  8th  of  September, 
Roger  Sherman  raised  the  objection  that  the  Supreme  Court  was  "improper to  try  the  Pres- 
ident, because  the  judges  would  be  appointed  by  him."  This  objection  prevailed,  and  the 
trial  was  intrusted  to  the  Senate  by  the  vote  of  all  the  States  with  one  exception ;  and  thus, 
on  the  same  day,  immediately  after,  the  subjects  of  impeachment  were  extended  from  treason 
and  bribery  to  '"'■other  high  crimes  and  misdemeanors,''1  and  thus  intrusted  and  thus  enlarged, 
it  was  on  the  same  day  made  to  embrace  "  the  Vice-President  and  other  civil  officers  of  the 
United  States." 

Thus  it  is  seen  that  while  the  Supreme  Court — a  judicial  body— ^was  contemplated  as  the 
court  for  the  trial  of  impeachments,  its  jurisdiction  was  proposed  to  be  limited  to  two  crimes — 
statutory  offences — and  therefore  to  be  governed  by  "  strict  rules  "  of  law ;  but  when  confided 
to  the  Senate — a  political  body — the  jurisdiction  was  extended  to  political  offences,  in  the 
trial  of  which,  from  "the  nature  of  the  proceeding  a  national  inquest,"  a  commensurate  dis- 
cretion necessarily  followed.  Thus  it  is  a  strange  venture  for  any  man  to  declare  in  the 
presence  of  this  whole  country  "that  it  is  impossible  to  observe  the  progress  of  the  delibera- 
tions of  that  Convention  upon  this  single  question,  beginning  with  the  briefest  and  most  open 
jurisdiction  and  ending  in  a  jurisdiction  confined  in  its  terms,  without  coming  to  the  conclu- 
sion that  it  was  their  determination  that  the  jurisdiction  should  be  circumscribed  and  limited." 

It  is  here  averred,  and  the  evidence  is  positive,  that  from  the  progress  of  the  deliberations 
of  the  Convention,  the  opposite  conclusion  is  the  only  one  to  come  to. 


Addition  to  second  note  on  page  I,  131,  ante. 

The  question  of  the  power  to  suspend  the  President  is  discussed  in  speeches 
of  December  13,  1867,  February  24  and  29,  1868,  in  the  House  of  Representa- 
tives.    (See  Congressional  Globe) 


Addition  to  third  note  on  page  1,  131,  ante. 
On  these  citations  from  the  Federalist  Hon.  John  C.  Hamilton  remarks : 
This  quotation  exhibits  three  most  important  facts:  first,  that  the  subjects  of  the  jurisdic- 
tion "  of  the  court  for  the  trial  of  impeachments"  are  those  offences  which  proceed  from  the 
misconduct  of  public  men,  or,  in  other  words,  from  the  abuse  or  violation  of  some  public 
trust.  Second,  that  in  the  delineation  and  construction  of  those  offences  the  nature  of  the 
proceeding — 

Mark  the  words,  "  nature  of" — 
can  never  be  tied  down  by  the  strict  rules  which,  in  common  cases,  limit  the  discretion  of 
courts ;  that  the  discretion  of  the  court  for  the  trial  of  impeachments,  thus  unlimited  in  its 
proceedings,  is  "an  awful  discretion,"  and  that  its  exercise  was  contemplated  to  be  applied 
toward  the  most  confidential  and  the  most  distinguished  characters  of  the  community. 

And  how  high  the  discretion  of  this  national  inquest  it  was  expected  might 
reach  is  seen  in  these  words,  vindicating  the  constitution  of  the  executive  depart- 
ment from  popular  distrust : 

The  President  of  the  United  States  would  be  liable  to  be  impeached,  tried,  and,  upon  con- 
viction of  treason,  bribery,  or  other  high  crimes  or  misdemeanors,  removed  from  office. 
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Addition  to  third  note  on  page  I,  136,  ante. 

In  England  and  the  United  States  there  are  different  systems  of  law,  each 
with  its  appropriate  tribunals,  jurisdiction,  and  mode  of  procedure  established. 
The  judicial  courts  have  a  jurisdiction  and  procedure  well  understood.  They 
are  governed  by  the  Constitution,  statutory  and  common  law.  Military  law 
is  a  branch  of  the  law  of  nations  recognized  in  and  adopted  by  the  Constitution; 
has  its  tribunals,  with  their  appropriate  jurisdiction  and  procedure.  They  try 
and  punish  offences  relating  to  the  army  and  navy  and  the  military  and  naval 
service  defined  mainly  by  common,  unwritten  military  law,  and  only  to  a  limited 
extent  by  statute.  (Attorney  General  Speed's  opinion  of  July,  1865,  on  the 
trial  of  the  assassins  )  Parliamentary  law  has  its  tribunals,  with  legislative, 
and,  for  some  purposes,  a  judicial  power,  including  the  right  to  summon  witnesses 
before  committees  of  investigation,  punish  and  even  imprison  for  contempt  of  its 
powers  or  privileges,  expel  or  otherwise  punish  its  members,  and  with  the  power 
of  impeachment.  These  different  tribunals  do  not  administer  the  same  law  nor 
for  the  same  purposes.  Each  has  its  own  independent  law,  governed  by  its  own 
principles  and  reasons. 

The  same  reasons  which  enable  military  tribunals  to  try  offences  undefined  by 
statute  authorize  impeachment  for  misdemeanors  defined  by  no  written  law.  The 
Senate  administers  the  common  parliamentary  law  of  impeachable  misdemeanors, 
and  establishes  its  procedure  on  principles  peculiar  to  its  organization  and  objects, 
uncontrolled  by  the  powers  of  either  judicial  or  military  tribunals. 


Additional  note  to  page  I,  141,  ante. 

The  following  charges,  among  others,  were  drawn  up  by  Hon.  John  Minor 
Botts  against  John  Tyler,  in  1842  : 

I  charge  John  Tyler  with  a  gross  usurpation  of  power  and  violation  of  law. 

I  charge  him  with  the  high  crime  and  misdemeanor  of  endeavoring  to  excite  a  disorganiz 
ing  and  revolutionary  spirit  in  the  country,  by  inviting  a  disregard  of  and  disobediency  to  a 
law  of  Congress,  which  law  he  has  himself  sworn  to  see  faithfully  executed. 

I  charge  him  with  the  high  crime  and  misdemeanor  in  office  of  withholding  his  assent  to 
laws  indispensable  to  the  operations  of  government. 

I  charge  him  with  gross  official  misconduct  in  having  been  guilty  of  a  shameless  duplicity, 
equivocation,  and  falsehood,  with  Congress,  such  as  has  brought  him  into  disgrace  and  con- 
tempt with  the  whole  American  people,  and  has  disqualified  him  from  administering  this  gov- 
ernment with  advantage,  honor,  or  virtue. 

I  charge  him  with  an  arbitrary  and  despotic  abuse  of  the  veto  power,  to  gratify  his  per- 
sonal and  political  resentment,  with  such  evident  marks  of  inconsistency  and  duplicity  as  to 
leave  no  room  to  doubt  his  total  disregard  of  the  interests  of  the  people,  and  of  his  duty  to 
the  country. 

I  charge  him  with  the  high  misdemeanor  of  arraying  himself  in  open  hostility  to  the  legis- 
lative department  of  the  government,  by  the  publication  of  slanderous  and  libellous  letters 
over  his  own  signature,  with  a  view  of  creating  false  and  unmerited  sympathy  for  himself, 
and  bringing  Congress  into  disrepute  and  odium  with  the  people,  by  which  means  that 
harmony  between  the  executive  and  legislative  departments,  so  essential  to  good  government 
and  the  welfare  of  the  people,  has  been  utterly  destroyed. 

I  charge  him  with  pursuing  such  a  course  of  vacillation,  weakness,  and  folly,  as  must,  if 
he  is  permitted  to  remain  longer  at  the  head  of  the  government,  bring  the  country  into  dis- 
honor and  disgrace  abroad,  and  force  the  people  into  a  state  of  abject  misery  and  distress 
at  home. 

I  charge  him  with  beiug  utterly  unworthy  and  unfit  to  have  the  destinies  of  this  nation  in 
his  hands  as  Chief  Magistrate,  and  with  having  brought  upon  the  representatives  of  the 
people  the  imperious  necessity  of  exercising  the  constitutional  prerogative  of  impeachment. 
(Congressional  Globe,  vol.  12,  p.  144,  third  session  27th  Congress.) 
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*  Additional  note  to  page  1,  142,  ante. 

Only  two  of  the  acts  charged  against  West  W.  Humphreys  could  be  deemed 
treason.     The  authorities  which  define  that  crime  are  conclusive  on  that  subject. 

A  mere  conspiring-  and  a  mere  assemblage  is  not  treason.  (4  Cranch,  75;  1  Dallas,  35; 
2  Wallace,  jr.,  139;  2  Bishop,  Crim.  Law,  1186  and  1204.) 

The  overt  act  must  be  one  which  in  itself  pertains  to  warlike  operations.  It  must  in  some 
sense  be  an  act  of  war.     (23  Boston  Law  Reporter,  597,  705. ) 

If  a  convention,  legislature,  junto,  or  other  assemblage,  entertain  the  purpose  of  subvert- 
ing the  government,  and  to  that  end  pass  acts,  resolves,  ordinances,  or  decrees,  even  with  a 
view  of  raising  a  military  force  to  carry  their  purpose  into  effect,  this  alone  does  not  con- 
stitute a  levying  war.  (Sprague,  J.,  charge  to  grand  jury;  23  Law  Reporter,  705;  ibid., 
597,  601.) 

If  war  be  actually  levied,  that  is,  if  a  body  of  men  be  actually  assembled  for  the  purpose 
of  effecting  by  force  a  treasonable  purpose,  all  those  who  perform  any  part,  however  minute 
or  however  remote  from  the  scene  of  action,  and  who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  traitors.  (Per  Marshall;  4  Cranch,  75,  126;  Burr's  Trial, 
Coombs's  ed.r  322;  1  Bishop,  54.) 


Additional  note  to  page  I,  145,  ante. 

In  the  case  of  The  State  of  Mississippi  vs.  Andreiv  Johnson,  President  of 
the  United  States,  before  the  Supreme  Court  of  the  United  States,  April  11, 
1867,  a  motion  was  made  for  leave  to  file  a  bill  praying  for  an  injunction  to 
restrain  the  President  and  his  military  officers  from  executing  the  "reconstruc- 
tion acts"  of  Congress.  Henry  Stanbery,  then  Attorney  General,  (but  now  of 
counsel  for  the  President  on  the  impeachment  trial,)  appeared  on  behalf  of  the 
President  to  resist  the  motion  for  leave  to  file  the  bill,  and  in  argument  said : 

The  President  of  the  United  States  is  above  the  process  of  any  court  or  the  jurisdiction  of 
any  court  to  bring  him  to  account  as  President. 

There  is  only  one  court  or  quasi  court  that  he  can  be  called  upon  to  answer  to  for  any 
dereliction  of  duty,  for  doing  anything  that  is  contrary  to  law  or  failing  to  do  anything  which 
is  according  to  law  and  that  is  not  this  tribunal,  but  one  that  sits  in  another  chamber  of  the 
Capitol.  There  he  can  be  called  and  tried  and  punished,  but  not  here  while  he  is  President; 
and  after  he  has  been  dealt  with  in  that  chamber  and  stripped  of  the  robes  of  office,  and  he 
no  longer  stands  as  the  representative  of  the  government,  then  for  any  wrong  he  has  done  to 
any  individual,  for  any  murder  or  any  crime  of  any  sort  which  he  has  committed  as  President, 
then,  and  not  till  then,  can  he  be  subjected  to  the  jurisdiction  of  the  courts.  (The  Reporter, 
Washington,  1867,  vol.  3,  p.  13.) 


Additional  note  to  page  I,  146,  ante. 

It  has  been  said  that — 

If  a  law  passed  by  Congress  be  equivocal  or  ambiguous  in  its  terms,  the  Executive,  being 
called  upon  to  administer  it,  may  apply  his  own  best  judgment  to  the  difficulties  before  him, 
or  he  may  seek  counsel  of  his  advisers  or  other  persons :  and  acting  thereupon  without  evil 
intent  or  purpose,  he  would  be  fully  justified,  and  upon  no  principle  of  right  could  he  be  held 
to  answer  as  for  a  misdemeanor  in  office. 

But  this  standing  alone  and  unqualified  is  not  sound  law,  if  construed  to  mean 
that  the  President  is  not  guilty  of  an  impeachable  misdemeanor  in  case  he 
honestly  misinterprets  a  law  and  executes  it  according  to  his  construction  in  a 
mode  subversive  of  some  fundamental  or  essential  principle  of  government  or 
highly  prejudicial  to  the  public  interest. 

It  is  a  very  plausible  view  that  punishment  should  not  be  inflicted  on  any 
person  who,  in  good  faith,  does  what  he  believes  the  law  authorizes.  But  such 
a  rule  has  never  been  applied  in  any  court  or  tribunal — civil,  criminal,  military, 
or  parliamentary — except  in  certain  cases  for  the  protection  of  judges  of  courts. 
At  common  law  he  who  violates  any  civil  right  of  another  is  liable  to  an  action,  no 
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matter  how  much  the  violation  may  have  resulted  from  the  mistaken  belief  that 
it  was  justified  by  law.  In  the  criminal  jurisprudence  of  every  country  it  is 
no  excuse  for  a  party  indicted  that  his  act  is  only  criminal  by  the  construction 
given  by  the  court  to  a  statute  "equivocal  or  ambiguous  in  its  terms."  To  hold 
otherwise  would  be  to  make  the  law  depend  on  the  opinion  of  the  accused,  and 
not  on  the  determination  of  the  court.  The  eourt  is  the  sole  judge  of  what  the 
law  is,  and  the  rule  applies — 

Good  faith  is  no  excuse  for  the  violation  of  statutes.  Ignorance  of  the  law  cannot  be  set 
up  in  defence,  and  this  rule  holds  good  in  civil  as  well  as  in  criminal  cases.    ( 1  Sedgwick,  100. ) 

(See  Kent's  Com.,  529 ;  3  Greenleaf 's  Evidence,  15.) 

And  this  is  so  in  parliamentary  impeachments,  as  has  already  been  shown. 

The  power  of  impeachment  may  frequently  be  exerted  not  for  any  purpose 
of  punishment,  but  as  protection  to  the  public.  If  the  President  should  err  in 
the  assertion  of  a  constitutional  power,  or  in  the  interpretation  of  a  statute,  so 
as  to  establish  a  principle  dangerous  to  the  public  interests,  impeachment  is  a 
mode,  and  often  the  only  one,  of  correcting  his  error,  and  of  protecting  the  rights 
of  the  people. 

If  the  Supreme  Court  should,  however,  honestly  interpret  the  Constitution  or 
laws,  even  upon  words  "  equivocal  or  ambiguous,"  so  as  to  settle  a  principle 
dangerous  to  public  liberty,  there  is  a  remedy  by  impeachment,  employed  not 
for  punishment,  but  for  protection,  exercised  in  the  nature  of  a  writ  of  error,  to 
reverse  a  decision  subversive  of  civil  liberty  and  republican  government.  The 
Supreme  Court  is  not  a  court  of  last  resort.  The  high  court  of  impeach- 
ment is  the  only  court  of  last  resort,  and  its  decisions  can  only  be  reviewed  and 
reversed  by  the  people  in  the  selection  of  a  Congress  holding  different  views  ; 
so  that  at  last  the  Senate,  as  the  Constitution  declares  in  effect,  is  "the  sole 
judge  of  the  law  and  the  facts "  in  every  case  of  impeachment,  subject  to 
reversal  by  successors  chosen  in  the  constitutional  mode. 

If  a  public  officer  should  misinterpret  a  law  in  a  case  where  adequate  remedy 
could  be  had  without  resort  to  impeachment,  or  on  a  question  not  vital  to  any 
fundamental  principle  of  government  or  of  the  public  interests,  the  House  of 
Representatives  would  never  prefer  articles  to  invoke  the  judicial  powers  of  the 
Senate. 

The  House  of  Representatives  in  some  sense  and  in  proper  cases  may  exercise 
a  pardoning  power  by  withholding  articles,  or  by  a  failure  or  refusal  to  demand 
judgment  after  conviction  when  its  purposes  may  be  practically  accomplished, 
but  it  never  can  be  tolerated  that  the  high  conservative  power  of  impeachment, 
so  essential  to  finally  settle  great  questions  of  constitutional  law,  can  be  stricken 
down  or  its  jurisdiction  destroyed  by  the  state  of  mind  or  the  mental  idiosyn- 
cracies  or  mistaken  opinions  of  an  officer  who  violates  the  Constitution  or  laws 
as  construed  by  the  sole  and  final  judges  thereof  in  the  high  court  of  impeach- 
ment.    The  words  of  Pym,  on  the  trial  of  Strafford,  may  be  well  applied : 

To  subvert  laws  and  government — they  can  never  be  justified  by  any  intentions,  how  good 
soever  they  be  pretended. 

This  view  of  the  law  of  impeachment  popularizes  our  institutions,  and  makes 
the  people  at  last  the  great  depositaries  of  power,  clothed  with  the  ultimate 
right  of  interpreting  their  own  Constitution  in  their  own  interests,  and  herein 
rests  the  greatest  security  for  popular  liberty. 

While  any  citizen  upon  whom  a  statute  is  to  be  executed  may  rightfully  take 
measures  to  test  its  constitutionality,  the  executive  officer  of  the  law  can  never 
be  permitted  to  do  so,  because  as  to  him  the  presumption  of  the  constitutionality 
of  a  law  is  incontrovertible  and  conclusive,  at  least  until  reversed  by  a  court  of 
competent  authority,  if  such  there  be. 


DEBATE 

ON  THE 

RIGHT  OF  SENATOR  WADE  TO  SIT  AS  A  MEMBER  OF  THE  COURT. 


In  Senate,  March  5,  1868. 
[For  the  proceedings  see  volume  1,  page  11.] 

The  Chief  Justice.  Senators,  the  oath  will  now  be  administered  to  the  sen- 
ators as  they  will  be  called  by  the  Secretary  in  succession.  (To  the  Secretary.) 
Call  the  roll. 

The  Secretary  proceeded  to  call  the  roll  alphabetically,  and  the  Chief  Justice 
administered  the  oath  to  Senators  Anthony,  Bayard,  Buckalew,  Cameron,  Cattell, 
Chandler,  Cole,  Conkling,  Conness,  Corbett,  Cragin,  Davis,  Dixon,  Drake,  Ferry, 
Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Harlan,  Henderson,  Hendricks, 
Howard,  Howe,  Johnson,  McCreery,  Morgan,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Morton,  Norton,  Nye,  Patterson  of  Tennessee,  Pomeroy,  Ramsey,  Ross, 
Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Trumbull,  and  Van  Winkle. 

The  Secretary  then  calle'd  the  name  of  Mr.  Wade,  who  rose  from  his  seat  in 
the  Senate  and  advanced  toward  the  Chair. 

Mr.  Hendricks.  Before  the  senator  just  called  takes  the  oath  I  wish  to  sub- 
mit to  the  presiding  officer  and  to  the  Senate  a  question.  The  senator  just  called 
is  the  presiding  officer  of  this  body,  and  under  the  Constitution  and  laws  will 
become  the  President  of  the  United  States  should  the  proceeding  of  impeach- 
ment, now  to  be  tried,  be  sustained.  The  Constitution  providing  that  in  such  a 
case  the  possible  successor  cannot  even  preside  in  the  body  during  the  trial,  I 
submit  for  the  consideration  of  the  presiding  officer  and  of  the  Senate  the  ques- 
tion whether,  being  a  senator,  representing  a  State,  it  is  competent  for  him,  not- 
withstanding that,  to  take  the  oath  and  become  thereby  a  part  of  the  court  ?  I 
submit  that  upon  two  grounds — first,  the  ground  that  the  Constitution  does  not 
allow  him  to  preside  during  these  deliberations  because  of  his  possible  succession, 
and  second,  the  parliamentary  or  legal  ground  that  he  is  interested,  in  view  of 
his  possible  connection  with  the  office,  in  the  result  of  the  proceedings — he  is  not 
competent  to  sit  as  a  member  of  the  court. 

Mr.  Sherman.  Mr.  President,  this  question,  I  think,  is  answered  by  the 
Constitution  of  the  United  States,  which  declares  that  each  State  shall  be  enti- 
tled to  two  senators  on  this  floor,  and  that  the  court  or  tribunal  for  the  trial  of 
all  impeachments  shall  be  the  Senate  of  the  United  States.  My  colleague  is 
one  of  the  senators  from  the  State  of  Ohio ;  he  is  a  member  of  th,is  Serrate,  and 
is  therefore  made  one  of  the  tribunal  to  try  all  cases  of  impeachment.  This 
tribunal  is  not  to  be  tested  by  the  ordinary  rules  that  may  apply  in  cases  at 
civil  law ;  for  the  mere  interest  of  the  party  does  not  exclude  a  person  from 
sitting  as  a  member  of  the  Senate  for  the  trial  of  impeachment,  nor  does  mere 
affinity  or  relation  by  blood  or  marriage.  The  tribunal  is  constituted  by  the 
Constitution  of  the  United  States,  an2  is  composed  of  two  senators  from  each 
State,  and  Ohio  is  entitled  to  two  voices  upon  the  trial  of  this  case.  It  seems 
to  me,  therefore,  that  the  question  ought  not  to  be  made. 

If  this  were  to  be  tested  by  the  rule  in  ordinary  civil  tribunals  the  same  objec- 
tion might  have  been  made  to  one  other  senator,  who  has  already  taken  the  oath 
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without  objection,  being  connected  by  ties  of  marriage  with  the  person  accused 
before  us.  It  is,  therefore,  perfectly  clear  that  while  the  rule  might  exclude  the 
senator  from  Ohio  in  deciding  in  ordinary  cases,  or  he  might  retire  from  exer- 
cising his  right  to  vote,  that  is  a  question  for  him  alone  to  determine.  So  far  as 
the  court  is  concerned  he  is  entitled  to  be  sworn  as  one  of  the  triers  in  this  case 
as  senator  from  the  State  of  Ohio,  without  regard  to  his  interest  in  the  result  of 
the  trial. 

I  have,  as  a  matter  of  course,  as  the  colleague  of  the  senator  who  is  now  pro- 
posed to  be  sworn,  looked  into  this  matter,  and  I  have  no  doubt  of  it.  I  was 
prepared,  to  some  extent,  for  the  raising  of  this  question,  though  I  hoped  it  would 
not  be  presented.  How  far  the  senator  from  Ohio,  my  colleague,  may  partici- 
pate in  the  proceedings  of  impeachment,  how  far  he  shall  vote,  when  he  shall 
vote,  and  upon  what  questions  he  shall  vote,  are  matters  that  must  be  left  to 
him,  and  not  for  the  tribunal  or  any  senator  to  make  against  him.  His  right  as 
a  senator  from  the  State  of  Ohio  is  complete  and  perfect,  and  there  is  no  exclu- 
sion of  him  on  account  of  interest,  affinity,  blood  relationship,  or  for  any  other 
cause. 

Mr.  Howard.  Mr.  President,  I  do  not  suppose  that  under  the  Constitution 
any  senator  is  to  be  challenged,  even  for  cause,  upon  the  trial  of  an  impeachment. 
I  concur  entirely  with  the  view  presented  by  the  honorable  senator  from  Ohio 
[Mr.  Sherman]  which  he  has  just  expressed.  The  objection  raised  by  the  hon- 
orable senator  from  Indiana  [Mr.  Hendricks]  is  in  the  nature  of  a  challenge,  if 
I  understand  it  properly,  upon  the  ground  of  interest  in  the  question  about  to  be 
decided  by  the  Senate  sitting  for  the  trial  of  an  impeachment.  Now,  sir,  as  has 
been  very  justly  remarked,  each  State  has  the  right  to  send  to  the  Senate  two 
members,  and  the  Constitution  declares,  whatever  may  be  the  character  of  those 
members,  whatever  may  be  their  relation  to  the  accused  or  their  interest  in  the 
question  involved,  that  they  shall  be  component  parts  of  the  body  trying  the 
impeachment.  If  an  objection  upon  the  ground  of  interest  is  tenable  an  objec- 
tion upon  the  ground  of  affinity  must  also  be  available.  The  Senate  has  already 
seen  one  member  of  its  body  proceed  to  take  the  oath  prescribed  in  our  rule3 
who  is  known  to  be  related  by  affinity  to  the  accused.  I  can  see  no  distinction 
between  an  objection  resting  upon  interest  and  one  resting  upon  affinity. 

Besides,  sir,  the  honorable  senator  from  Ohio  who  now  offers  to  take  the  oath 
is  but  the  President  pro  tempore  of  the  Senate.  It  is  possible,  and  merely  pos- 
sible, that  he  may  remain  in  that  capacity  until  the  conclusion  of  these  proceed- 
ings ;  but  at  the  same  time  it  is  not  to  be  overlooked  that  it  is  but  a  possibility. 
The  Senate  has  in  its  power  at  all  times  to  choose  another  President  pro  tempore 
to  preside  over  its  proceedings.  I  cannot,  therefore,  see  any  such  interest  in  the 
question  as  would  seem  to  justify  the  objection  which  is  taken  by  the  honorable 
senator  from  Indiana.  I  hope  the  senator  from  Ohio,  the  President  pro  tempore 
of  this  body,  will  proceed  to  take  the  oath. 

Mr.  Johnson.  Mr.  President,  the  question  is  a  purely  legal  one,  and  is  to  be 
decided  upon  principle.  I  have  no  doubt  that  the  honorable  member  from  Ohio 
will,  as  far  as  he  may  be  able  under  the  temptations  to  which  he'  may  be  sub- 
jected unknowingly  to  himself,  decide  upon  the  issues  which  are  involved  in  the 
impeachment  trial  with  as  much  impartiality  as  any  of  us.  It  is  not,  therefore, 
any  objection  to  the  honorable  member  which  induces  me  to  say  a  word  to  the 
Senate  on  the  subject. 

The  general  rule,  we  all  know,  is  applicable  to  a  jury  as  well  as  to  a  court, 
that  no  one  should  s^rve  in  either  tribunal  who  has  a  clear  interest  in  the  result 
of  the  trial.  The  honorable  member  from  Ohio  [Mr.  Sherman]  and  the  honora- 
ble member  from  Michigan  [Mr.  Howard]  tell  us  that  the  Constitution  provides 
that  the  court  in  this  instance  is  to  consist  of  the  senators  of  the  several  States. 
That  is  true ;  but  that  does  not  prove  that  a  senator  may  not  be  in  a  situation 
which  should  exclude  him  from  the  privilege  of  being  a  member  of  the  court. 
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The  Constitution  of  the  United  States  provides  that  the  Supreme  Court  shall 
consist  of  a  Chief  Justice  and  associate  justices ;  the  law  from  time  to  time  has 
regulated  their  number ;  but  I  never  heard  it  questioned  that,  although  by  the 
Constitution  and  the  laws  cases  within  the  jurisdiction  of  that  tribunal  are  to  be 
tried  by  them,  a  judge  would  not  be  permitted  to  sit  in  a  case  in  which  he  had 
a  direct  interest.  It  by  no  means  follows,  therefore,  that  because  the  honorable 
member  from  Ohio  [Mr.  WadeJ  is  a  senator,  and  as  such  entitled  to  be  a  mem- 
ber of  this  court,  he  is  not  as  liable  to  the  objection  of  interest  in  the  result  which 
your  honor,  the  Chief  Justice  of  the  Supreme  Court,  would  be  liable  to  in  a  case 
before  your  high  tribunal  in  which  you  had  a  direct  interest  in  the  possible  result. 

This  is,  as  the  honorable  member  from  Ohio  [Mr.  Sherman]  says,  the  only 
tribunal  to  try  such  a  case  as  is  now  before  us.  That  is  true ;  but  if  the  hon- 
orable member  and  the  Senate  will  look  to  the  sixty-fifth  number  of  the  Feder- 
alist they  will  find  why  it  was  that  the  court  was  constituted  when  the  President 
is  to  be  on  trial  as  it  is  constitued  by  the  Constitution.  It  was  because  of  the 
manner  in  which  impeachments  are  tried  in  the  mother  country.  There  they 
are  tried  in  the  House  of  Lords.  And  I  have  a  recollection,  not  altogether  dis- 
tinct— I  did  not  know  that  the  question  was  to  be  raised  to-day,  or  I  should  have 
refreshed  my  recollection — that  when  in  the  case  of  the  senator  from  New  Jersey, 
Hon.  Mr.  Stockton,  who  had  been  received  as  a  senator  on  this  floor  upon  his 
credentials,  and  it  was  proposed  to  exclude  him,  which  required  a  majority  vote, 
the  honorable  member  from  Massachusetts,  [Mr.  Sumner,]  and  I  think  several 
other  members,  but  particularly  the  honorable  member  from  Massachusetts,  in 
order  to  satisfy  the  Senate  that  Mr.  Stockton  had  no  right  to  vote  in  his  own 
case,  cited  many  instances  in  the  House  of  Lords  in  which  it  had  been  held  that 
a  member  of  the  House  of  Lords  was  not  competent  to  decide  in  a  case  in  which 
he  had  an  interest.  It  was  upon  the  authority  of  those  cases,  as  well  as  upon 
the  general  ground  which  runs  through  the  whole  of  our  jurisprudence  and  the 
jurisprudence  of  the  mother  country,  and  is  founded  in  the  nature  of  things,  that 
Mr.  Stockton  was  denied  the  privilege  of  voting  in  his  own  case. 

Now  what  was  his  case  compared  in  point  of  supposed  influence  to  the  case 
of  the  honorable  member  from  Ohio  1  He  was  to  have  a  temporary  seat  in  this 
body,  invested  only  with  that  proportion  of  the  power  of  the  legislative  depart- 
ment of  the  government  which  one  member  of  this  body  has  in  reference  to  the 
whole  number  composing  the  body  and  the  numbers  which  compose  the  House 
of  Representatives.  His  voice,  therefore,  would  be  comparatively  unimportant. 
And  yet  it  was  adjudged  by  the  Senate,  as  well  as  I  remember,  and  almost  with 
unanimity,  especially  by  those  who  thought  Mr.  Stockton  was  not  entitled  to 
his  seat,  that  he  should  not  be  permitted  to  vote  upon  that  question.  How  does 
his  case  compare  with  that  of  the  honorable  member  from  Ohio  ?  The  honora- 
ble member  becomes,  in  a  contingency  which  this  impeachment  seeks  to  bring 
about,  a  judgment  of  guilty,  the  President  of  the  United  States,  invested  with 
all  the  executive  power  of  the  government.  Is  it  right,  would  anybody  desire, 
to  be  subjected  to  such  a  temptation,  which  might  lead  him,  unknowingly  to 
himself,  into  an  erroneous  judgment  ?  The  whole  executive  powers  of  the 
United  States,  to  say  nothing  of  the  pecuniary  compensation  belonging  to  the 
office  $25,000  a  year,  are  to  be  his  in  a  certain  result  of  the  prosecution;  and  his 
vote  may  produce  that  result. 

I  submit,  then,  and  certainly  without  the  slightest  feeling  of  disrespect  for 
the  honorable  member  from  Ohio,  that  it  is  due  to  the  caus^  of  impartial  justice, 
it  is  due  to  the  character  of  the  Senate,  in  it3  management  of  this  proceeding, 
that  there  should  not  be  established  a  precedent  which  may  in  the  end  produce 
excitement  and  bring  into  disrepute  the  Senate  itself.  The  reason  why  it  is, 
Mr.  Chief  Justice,  that  you  are  here  to  preside  over  the  deliberations  of  this 
court,  shows  that,  in  the  judgment  of  our  fathers,  it  was  improper  that  any  man 
should  be  placed  in  the  situation  in  which  the  honorable  member  from  Ohio  will 
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be  placed  if  he  is  admitted  to  be  a  member  of  this  court  and  exercise  that  func- 
tion. Our  fathers  thought,  and  they  have  incorporated  the  thought  into  the 
Constitution,  that  he  who  is  to  be  benefited  by  the  result  should  not  be  permitted 
even  to  preside  over  the  deliberations  of  this  court  when  the  President  of  the 
United  States  is  on  trial ;  that  the  Vice-President  of  the  United  States,  who  is 
entitled  only  to  vote  in  case  of  a  tie,  of  an  equal  division  of  the  Senate,  should 
not  be  permitted  even  to  be  a  member  of  a  court  to  preside  over  its  deliberations. 
It  was,  Mr.  Chief  Justice,  because  our  fathers  were  deeply  versed  in  the  history 
of  the  world,  perfectly  acquainted  with  the  frailties  of  man's  nature,  as  exhibited 
in  the  history  of  all  political  bodies,  that  they  denied,  in  a  case  of  this  description, 
to  the  Vice-President  of  the  United  States  the  privilege  even  of  presiding  over 
the  deliberations  of  such  a  court,  much  less  of  voting,  and  by  his  vote  bringing 
about  the  judgment  which  was  to  make  him  President. 

Mr.  President,  I  do  not  know  that  we  are  able  to  decide  this  question  at  once. 
My  impression  is  such  as  I  have  stated ;  but  it  is  a  grave  question,  an  important 
question.  It  will  be  considered  a  grave  and  important  question  in  the  eyes  of 
the  country,  and  it  should  be  by  the  Senate  of  the  United  States  so  esteemed. 
It  is  a  new  question  ;  and  I  submit  to  you  and  the  Senate  whether  it  is  not  bet- 
ter to  postpone  the  decision  of  it  in  ths  case  until  to  morrow,  above  all  for  the 
purpose  of  ascertaining  what  are  the  precedents  of  the  House  of  Lords.  Should 
they  prove  to  be  what  I  think  they  are,  then,  unless  we  are  disposed  to  depart 
from  the  model  upon  which  was  formed  this  high  tribunal,  I  am  sure  the 
Senate  ought  to  decide — and  I  have  no  doubt  the  honorable  member  from  Ohio 
will  acquiesce  cheerfully  in  that  decision,  and  will  himself  see  the  propriety  of 
so  acting — that  he  is  not  entitled  to  take  his  seat  as  a  member  of  this  court. 
I  move,  therefore,  that  the  question  be  postponed  until  to-morrow. 

Mr.  Davis.  Mr.  President,  I  will  make  a  remark  on  this  question  before  the 
vote  is  taken.  If  the  senator  from  Ohio  [Mr.  Wade]  asks  to  be  excused  from 
taking  any  part  in  this  trial,  it  must  be  upon  some  principle  established  by  the 
Constitution.  The  Vice-President  presides  in  every  case  of  impeachment, 
except  upon  the  trial  of  the  President,  and  there  he  is  expressly  excluded  by  a 
provision  of  the  Constitution — upon  what  reason  ?  Because  of  his  interest  in 
the  question  from  the  fact  that  if  there  is  a  judgment  of  a  motion  from  office 
against  the  President  the  Vice-President  is  to  succeed  to  his  place.  The  Con- 
stitution thus  establishes  a  principle,  and  that  principle  is  this  :  that  when  the 
President  of  the  United  States,  whether  he  has  been  elected  by  the  electoral 
vote  or  has  succeeded  to  the  office  by  the  amotion  of  the  President  from  office — 
when  a  President  who  actually  holds  the  office  is  under  trial,  the  man  who  is  to 
take  the  place,  if  he  be  removed  upon  that  trial  by  the  judgment  of  the  court 
which  is  to  try  him,  is  disqualified  from  forming  a  part  of  the  court.  That  is 
the  principle.  Now,  can  the  senator  from  Michigan  or  any  other  senator 
adduce  any  principle  that  would  reqiiire  the  exclusion  of  the  Vice-President  from 
presiding  over  a  court  of  impeachment  of  the  President  of  the  United  States 
that  will  not  apply  to  the  President  pro  tempore  of  the  Senate  when  there  is 
no  Vice-President,  when  the  President  pro  tempore  is  presiding  officer  of  the 
Senate,  and  when  by  the  Constitution  and  laws  of  the  United  States,  if  the  act- 
ing President,  as  lie  is  sometimes  called,  is  removed,  the  President  pro  tempore 
of  the  Senate  is  to  take  his  place  % 

Mr.  President,  my  argument  is  that  the  Constitution  itself,  in  relation  to  this 
court,  has  established  a  principle,  and  that  principle  is  that  any 'man  standing 
in  a  position  where  he  is  to  succeed  to  the  office  of  the  President  in  the  event 
of  his  conviction  cannot  form  a  part  of  the  court  of  impeachment  that  is  to  try 
whether  the  President  shall  be  removed  or  not.  It  seems  to  me  clearly  that, 
although  the  exclusion  of  the  President  pro  tempore  of  the  Senate  does  not 
come  within  the  strict  letter  of  the  Constitution,  it  does  plainly  and  unequivo- 
cally within  its  principle  and  spirit.     To  every  lawyer  it  is  a  familiar  principle 
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that  where  a  law  by  its  language  and  express  terms  does  not  include  a  case, 
but  that  case  comes  clearly  within  its  principle  and  meaning,  the  law  shall  be 
extended  by  force  of  its  spirit  to  comprehend  the  case  that  it  is  not  strictly 
within  its  letter  but  is  clearly  and  undeniably  within  its  principles. 

It  seems  to  me,  therefore,  clear  as  a  constitutional  principle  that  the  President 
pro  tempore  of  the  Senate,  on  the  occasion  of  the  impeachment  trial,  occupies 
the  same  position  in  relation  to  the  office  of  President  that  the  Vice-President 
would  if  he  was  here  and  was  the  presiding  officer  of  the  Senate  ;  and  the  Vice- 
President  being  excluded  for  the  reason  and  upon  the  principle  that  he  is  to  take 
no  part  in  the  trial  because  he  is  to  succeed  to  the  vacant  place  if  there  be  a 
judgment  of  amotion  from  office,  the  same  principle,  clearly,  undeniably,  in  its 
full  force  and  reason,  applies  to  the  President  pro  teinpore  of  the  Senate,  and 
therefore  he  is  excluded  by  the  spirit  and  by  the  principle  of  the  Constitution. 

Mr.  Morrill,  of  Maine.  Mr.  Chief  Justice,  it  strikes  me  that  the  whole  pro- 
ceeding is  premature,  for  the  obvious  reason  that  there  is  no  party  here  to  take 
the  objection.  If  this  is  a  court  there  is  no  party  before  the  court  to  raise  this 
objection.  It  certainly  does  not  lie  in  the  mouth  of  any  member  of  this  court, 
of  any  senator,  to  raise  the  objection  of  disqualification  against  any  other  sen- 
ator ;  and,  therefore,  there  is  no  party  here  properly  to  raise  the  objection  against 
the  administration  of  the  oath.  Whenever  the  proper  parties  appear  here  on 
the  one  side  and  the  other,  either  for  the  people  or  for  the  respondent,  then  the 
court  will  be  in  a  condition  to  hear  objections  to  the  constitution  of  the  body ; 
then  the  people  will  be  represented,  and  may  put  the  inquiry  as  to  the  constitution 
of  this  court,  and  then,  also,  the  respondent  may  institute  the  same  inquiry.  It 
may  turn  out  that  we  are  so  constituted  that  it  will  be  necessary  to  raise  this 
question  and  to  determine  it ;  but  at  the  present  moment  it  seems  to  me  that 
there  is  no  option  and  no  discretion  but  to  administer  the  oath  to  all  those  who, 
by  the  Constitution,  are  senators  representing  the  States. 

Mr.  Hendricks.  Mr.  President,  I  do  not  propose  at  this  time  to  protract  the 
debate ;  but  I  wish  to  reply  to  the  technical  point  made  by  the  senator  from 
Maine.  It  is  inherent  in  a  court  to  judge  of  its  own  organization  ;  it  is  a  power 
necessarily  possessed  by  the  court  itself;  and  it  is  not  for  the  suitors  to  present  the 
question  whether  a  party  claiming  a  seat  in  a  court  composed  of  more  than  one 
member  is  justly  and  legally  entitled  to  that  seat.  It  is  for  the  court  itself  to 
decide  whether  a  member  proposing  to  exercise  the  right  to  sit  in  that  court  is 
entitled  to  that  right.    Therefore,  sir,  the  question  is  not  prematurely  presented. 

To  the  point  made  by  the  senator  from  Michigan,  which  is  not  upon  the 
•merits,  I  have  just  this  to  reply;  that  the  possibility  that  the  senator  now  pro- 
posing to  be  sworn  may  cease  to  be  President  of  the  Senate  j>ro  tempore  is  not 
an  answer  to  the  objection.  He  is  now  the  presiding  officer  of  the  Senate,  and 
as  such  will  become  the  President  of  the  United  States  if  the  impeachment  be  sus- 
tained and  he  continue  to  be  the  President  pro  tempore  until  the  termination  of  the 
trial.  If  he  ceases,  during  the  progress  of  the  trial,  to  be  the  presiding  officer 
of  this  body,  then  he  becomes  competent,  and  under  the  second  rule  which  has 
been  adopted,  if  the  rules  should  be  recognized  by  the  court,  he  will  be  sworn 
in  as  a  member  of  the  court.  The  point  I  make  is,  that  now  being  the  presid- 
ing officer  of  the  Senate,  and  now  being  competent  to  become  the  President  in 
case  impeachment  be  sustained,  he  is  now  incompetent  to  participate  in  the 
trial. 

The  substantial  merits  of  this  question  were  settled  in  the  case  referred  to  by . 
the  senator  from  Maryland — the  case  of  Senator  Stockton,  from   New  Jersey. 
There  the  Senate  decided  that  a  member  of  the  body  could  not  be  a  party  to  a 
decision  in  the  Senate  in  which  he  is  interested  ;  and  the  possibility  of  holding 
an  office  was  regarded  as  an  interest  by  the  Senate. 

Nor  do  I  think  the  point  made  by  the  senator  from  Ohio  [Mr.  Sherman]  a 
good  one,  that,  being  a  senator  from  a  State,  the  presiding  officer  has  the  right 
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to  participate  in  all  the  proceedings  of  the  Senate.  The  standing  rules  of  this 
body  as  a  Senate  contradict  that  argument.  One  of  the  standing  rules  of  the 
Senate  is  that  a  senator  shall  not  vote  when  he  has  an  interest  in  the  result  of 
the  vote  ;  so  that  the  Senate  itself  has  restricted  those  general  rights  and  powers 
which  the  senator  from  Ohio  thinks  belongs  to  each  senator  as  a  representative 
of  a  State.  The  Senate  has  said,  by  its  standing  rules,  that  neither  one  of  us 
can  vote  if  we  have  an  interest  in  the  result  of  that  vote.  But,  sir,  in  my  judg- 
ment, the  constitutional  ground  is  higher  than  this  ground  of  interest.  The 
presiding  officer  has  an  interest  in  the  result  of  an  impeachment  trial ;  he  shall 
not  even  preside  ;  he  shall  not  even  maintain  order  and  decorum  in  the  body  during 
the  progress  of  the  trial ;  he  shall  vacate  his  seat  that  the  Chief  Justice  may  pre- 
side ;  and  what  does  that  mean  ?  It  means  something,  sir.  It  means  that  the 
relation  which  the  Vice-President  of  the  United  States  sustains  by  possibility 
to  the  office  of  President  of  the  United  States  is  such  that  he  shall  take  no  part 
in  the  great  trial.  That  is  what  the  Constitution  means.  It  is  not  a  matter  of 
form  and  ceremony  and  dignity  that  the  Chief  Justice  shall  preside  here.  It  is 
of  the  very  substance  that  he  who,  by  possibility,  can  fill  the  office  if  the  Senate 
shall  make  it  vacant,  shall  not  sit  here  even  to  preserve  order  and  decorum  while 
the  great  proceeding  is  going  on. 

I  hope,  sir  that  I  need  not  disclaim  any  personal  feeling  in  this  matter.  I 
make  the  point  now  because  I  think  that  the  Constitution  itself  controls  the 
organization  of  this  court.  '  I  think  that  the  Constitution  itself  does  settle  it,  that 
no  man  shall  help  to  take  from  the  President  his  office  when  that  man  is  to  fill 
the  office  if  the  proceeding  succeed.  There  is  no  analogy  between  this  and  the 
case  suggested  by  the  senator  from  Michigan.  Affinity  does  not  of  itself  by  com- 
mon and  universal  law  exclude  a  man  from  presiding  in  court ;  it  must  be  done 
by  express  statute,  and  it  is  so  provided  in  the  codes  of  the  different  States. 
But  here  the  Constitution  itself  says  that  no  man  shall  preside  who  may  suc- 
ceed to  the  office.  I  hope,  sir,  in  view  of  the  importance  of  this  question,  that 
the  motion  made  by  the  senator  from  Maryland,  to  postpone  its  consideration 
until  to-morrow,  will  prevail. 

Mr.  Williams.  Mr.  Chief  Justice,  I  submit  that  the  motion  or  question  made 
by  the  senator  from  Indiana  is  altogether  premature,  for  this  reason  :  it  is  either 
addressed  to  the  Senate  of  the  United  States  or  to  the  court  for  the  trial  of  an 
impeachment.  If  it  be  to  the  Senate,  then  I  respectfully  submit  that  the  pre- 
siding officer  of  the  Senate  should  occupy  the  chair ;  if  to  a  court,  then  there  is 
no  court  organized  competent  to  pass  or  decide  upon  this  question.  Some  of 
the  members  here  have  been  sworn,  others  have  not.  Am  I  to  be  called  upon 
to  decide  on  this  question  which,  perhaps,  relates  to  the  merits  of  the  case  to  be 
determined,  without  having  had  an  oath  administered  to  me  like  other  members  1 
Is  this  question  to  be  decided  at  this  time  ?  Is  there  any  court  organized  that 
can  decide  this  question  1  I  do  not  know  exactly  what  the  question  is.  Is  it 
a  challenge  that  has  been  submitted  by  a  senator  to  a  fellow-senator  ?  If  that 
be  so  it  is  an  extraordinary  proceeding.  I  never  heard  that  one  juror  could 
challenge  another  juror;  I  never  heard  that  one  judge  could  challenge  another 
judge.  When  the  necessary  preparations  are  made  for  the  trial,  it  may  be  that 
the  managers  on  the  part  of  the  House  of  Representatives  and  the  accused  will 
be  willing  and  desire  to  have  the  senator  from  Ohio  participate  in  this  trial.  Is 
it  not  their  privilege  ?  Suppose  they  both  agree  to  that  and  to  waive  all  objec- 
tions 1  Then  I  am  confident  that  they  have  the  right  to  make  this  question, 
and  not  any  senator. 

The  senator  from  Indiana  suggests  that  no  judge  who  is  interested  in  a  ques- 
tion was  ever  known  to  preside  when  that  question  was  considered.  Is  not 
that  altogether  a  matter  left  to  the  judge  ?  Did  the  honorable  senator  ever 
know  a  court  to  adopt  a  rule  and  declare  that  a  member  of  that  court  should 
not  participate  in  any  decision  ?     Whenever  a  question  is  presented  to  a  court, 
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the  judge  decides  for  himself  as  to  whether  or  not  it  is  a  case  in  which  he  can 
take  any  part  1  If  he  decides  that  he  cannot  participate  in  the  trial,  he  with- 
draws from  the  bench  ;  but  the  court  never  undertakes  to  prescribe  the  rule  for 
his  action,  to  say  that  he  shall  or  shall  not  participate  in  the  decision.  But  I 
do  not  propose  to  discuss  the  question.  I  make  this  point,  however,  that  at 
this  time  this  body,  with  a  part  of  the  members  sworn  and  apart  unsworn,  can- 
not decide  the  question,  because  it  is  a  question  that  relates  to  the  rights  of  the 
country  and  of  the  accused ;  and  before  I  am  called  upon  to  pass  upon  this 
question,  it  is  necessary,  it  seems  to  me,  that  I  should  be  sworn  as  well  as  the 
other  members  who  have  not  been  called  upon  to  take  the  oath. 

Mr.  Davis.  Will  the  honorable  senator  answer  me  a  question  ? 

Mr.  Williams.  Certainly. 

Mr.  Davis.  Suppose  this  was  a  trial  of  articles  of  impeachmeut  against  the 
President  of  the  United  States  when  there  was  a  Vice-President  in  being,  and 
suppose  that  Vice-President  was  to  present  himself  here  and  offer  to  become  a 
part  of  the  court,  could  not  the  senators  exclude  him  from  that  position  ] 

Mr.  Williams.  Mr.  Chief  Justice,  I  do  not  propose  to  argue  that  question ; 
but  the  case  propounded  by  the  senator  is  not  parallel  to  the  case  before  this 
body,  because  the  Constitution  expressly  excludes  the  Vice-President  from  any 
participation  in  this  trial,  but  it  provides  that  each  senator  shall  vote. 

Mr.  Davis.  The  honorable  senator  suggested  that  it  rested  with  the  senator 
himself  whether  he  should  form  part  of  the  court  or  not,  and  that  the  residue  of 
the  body  could  not  make  the  exception.  I  presented  that  example  for  the  pur- 
pose of  showing  that  under  that  state  of  case  the  body  of  the  court  itself  would 
exclude  the  Vice-President,  though  he  even  offered  to  become  a  component  part 
of  the  court. 

Mr.  Williams.  What  I  said  was  simply  in  response  to  the  suggestion  of  the 
senator  from  Indiana,  that  the  senator  from  Ohio  could  not  participate  in  these 
proceedings  because  a  judge  who  was  interested  in  a  case  could  not  participate 
in  the  hearing  of  it.  I  say  it  is  always  in  every  case  left  for  the  judge  to  decide 
for  himself  as  to  whether  he  will  or  will  not  participate  in  the  trial,  and  the 
court  itself  does  not  undertake  to  exclude  him. 

It  does  not  follow,  as  it  strikes  me,  because  this  court  is  organized  as  the  Con- 
stitution requires,  each  senator  taking  an  oath,  that  every  senator  will  neces- 
sarily participate  in  the  trial  and  vote  upon  the  questions  involved.  He  may 
take  the  oath ;  he  is  required  to  take  the  oath  ;  and  then,  after  he  is  qualified 
to  act,  it  will  be  for  him  to  determine  whether  or  not  he  will  participate  in  the 
trial,  and  not  for  the  senator  to  say  now  before  the  court  is  organized  that  he 
shall  not  be  allowed  to  take  the  oath.  He  is  a  senator,  and  the  Constitution 
says  that  each  State  shall  have  two  senators,  and  that  each  senator  shall  have 
one  vote.  The  Constitution  gives  to  each  senator  a  right  to  vote  upon  every 
question  in  the  Senate.  That  is  a  constitutional  right ;  but  if  he  is  interested 
in  any  way,  then  he  may  not  participate  in  the  decision  if  he  sees  proper. 

Mr.  Johnson.  What  becomes  of  our  rule  on  that  point? 

Mr.  Williams.  That  rule  is  not  one  that  can  override  the  Constitution ;  and 
if  any  senator,  notwithstanding  that  rule,  upon  any  question  should  insist  upon 
his  right  to  vote,  I  maintain  that  he  can  vote  notwithstanding  the  rule,  because 
the  Constitution  says  that  every  senator  shall  have  a  right  to  vote  upon  every 
question.  It  may  be  indelicate  and  improper  for  a  senator  to  vote  upon  many 
questions  ;  but  as  I  said  I  did  not  intend  to  argue  that  question  and  was  drawn 
off  from  the  point  whicit  I  intended  to  make,  which  is,  that  at  this  time  it  is  not 
competent  for  this  body  to  decide  as  to  whether  or  not  the  senator  from  Ohio 
can  take  the  oath. 

Mr.  Fessenden.  Mr.  President,  I  do  not  design  to  discuss  the  matter.  I 
merely  rise  to  make  the  suggestion  which  would  follow  from  what  has  been  said 
by  the  senator  from  Oregon,  that  it  would  be  better  to  organize  the  court  fully 
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before  deciding  the  question,  if  we  are  to  decide  it  at  all.  There  is  no  difficulty 
in  postponing  the  administration  of  the  oath  to  the  honorable  senator  from  Ohio 
until  all  have  been  sworn  except  him,  and  then  the  court  will  be  properly  organ- 
ized so  far  as  to  enable  all  gentlemen  to  act  as  members  of  the  court  I  would 
suggest,  therefore,  that  the  administration  of  the  oath  to  the  honorable  senator 
from  Ohio  be  merely  passed  over  until  it  has  been  administered  to  other  gen- 
tlemen whose  names  come  after  his  upon  the  list,  and  then  the  question  can  be 
decided. 

Mr.  Oonness.  My  only  objection  to  the  proposition  now  made  is  that  in  my 
judgment  the  Senate  have  no  such  right.  They  have  no  right  to  pass  directly 
or  indirectly,  in  my  opinion,  any  reflection  upon  the  right  of  any  senator  to  par- 
ticipate in  the  proceedings  that  are  taking  place.  The  question  as  it  seems  to 
me  is  settled.  It  was  settled  when  the  credentials  of  the  senator  were  presented, 
and  he  was  admitted  to  his  seat.  It  is  not  competent  for  the  Senate,  in  my 
opinion,  to  attempt  to  deprive  a  senator  of  his  vote ;  and,  so  far  as  the  sugges- 
tion or  proposition  casts  doubt  upon  the  question,  it  does  not  meet  the  approba- 
tion of  my  judgment.  I  prefer  very  much  that  a  vote  shall  now  be  taken,  not 
upon  the  direct  question,  as  suggested  by  the  senator  from  Indiana,  but  that  it 
take  the  form  of  a  motion.  I  think  the  question  whether  a  senator  has  an  inter- 
est in  these  proceedings  such  as  would  prevent  him  from  voting  and  acting  as 
such  pending  the  trial  is  a  question  for  himself  alone,  and  that  no  other  senator 
nor  the  Senate  combined  can  impose  any  restriction  upon  his  legitimate  participa- 
tion in  these  great  proceedings. 

Mr.  Fessenden.  I  desire  simply  to  say  that,  in  making  the  suggestion,  I  did 
not  mean  to  be  understood  as  expressing  the  slightest  opinion  in  any  way,  but 
to  avoid  the  difficulty  suggested  by  the  honorable  senator  from  Oregon.  He 
says  he  is  not  yet  a  member  of  the  court ;  he  has  not  been  sworn.  If  we  are  to 
take  a  vote  upon-  this  question  directly,  are  we  all  to  vote  or  not  1  Certainly 
the  larger  number  have  been  sworn,  but  some  have  not  been  sworn.  There  is 
nothing  in  the  shape  of  reflection  or  even  the  intimation  of  an  opinion,  one  way 
or  the  other,  in  simply  suggesting  that  it  would  be  well  to  have  all  those  who 
are  to  vote  upon  the  question  sworn,  inasmuch  as  part  have  been  sworn,  before 
the  vote  is  taken.  That  is  all ;  and  I  see  no  difficulty  such  as  has  been  sug- 
gested by  the  honorable  senator  from  California.  The  honorable  senator  from 
Ohio  can  be  presented  again ;  there  is  nothing  in  any  rule  that  requires  the 
oath  to  be  taken  alphabetically  as  the  names  are  called ;  that  is  a  mere  matter 
of  convenience.  Certain  gentlemen  are  absent  now  from  their  seats  ;  they  will 
be  allowed  unquestionably  to  take  the  oath  when  they  come  in.  My  sugges- 
tion went  to  that  extent  and  no  further,  that  we  who  are  to  act  upon  the  ques- 
tion, if  we  are  to  act  at  all,  should  be  placed  upon  a  level  before  we  proceed  to 
act,  and  that  the  court  should  be  duly  organized  as  a  court,  which  it  is  not  yet. 
If  the  suggestion  is  not  agreeable  to  gentlemen,  it  makes  not  the  slightest  differ- 
ence to  me  ;  I  care  nothing  about  it  one  way  or  the  other.  I  have  no  opinion 
to  express  at  present  upon  the  subject. 

Mr.  Howard.  Mr.  President,  we  are  now  sitting  in  a  judicial  capacity  for  the 
trial  of  a  particular  impeachment.  We  are  organizing  ourselves  for  the  purpose 
of  proceeding  to  consider  the  facts  of  the  case ;  but  this  must  be  regarded,  I 
think,  as  a  part  of  the  trial.  Otherwise,  Mr.  President,  we  should  not  expect  to 
see  you  presiding  over  us.  Now,  sir,  the  Constitution  declares  that  "  each  sen- 
ator shall  have  one  vote;"  and  it  further  declares  that  "no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  present."  There 
may  be  absentees — no  matter  how  many — so  be  that  a  quorum  of  the  body 
remains  present  and  voting. 

The  honorable  senator  from  Ohio  is  present,  not  absent.  He  is  now  ready 
to  take  the  oath  prescribed  by  the  Constitution,  to  participate  in  the  trial  like 
the  rest  of  us.     I  do  not  understand  upon  what  ground  it  is  at  this  stage 
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of  the  proceeding  that  an  objection  can  be  sustained  to  his  taking  the  oath. 
Certainly  it  will  not  be  claimed  that  we  are  now  acting  in  our  ordinary  capacity 
as  a  Senate ;  but  we  are  acting  in  a  judicial  capacity  as  a  Senate ;  or,  in  other 
words,  if  you  please,  for  brevity's  sake,  as  a  court,  What  right,  I  beg  to 
inquire,  have  the  members  of  the  Senate,  who  do  not  yet  under  the  Constitution 
constitute  a  part  of  the  court,  to  say  that  a  particular  member  of  their  body  shall 
not  take  the  oath  prescribed  by  the  Constitution  ?  How  are  we  to  get  at  it  ? 
Who  are  the  persons  authorized  to  vote  on  this  objection  which  is  raised;  and 
declare  that  the  senator  from  Ohio  shall  not  take  the  oath  1  Is  it  right  of  the 
court,  or,  to  speak  more  accurately,  of  the  comparatively  few  members  of  the  court 
who  have  by  their  oath  become  such,  to  exclude  a  senator  1  That  is  a  very  strange 
view  to  take  of  the  question.  Of  what  interest  is  it  to  us,  let  me  inquire,  even 
if  we  were  organized  as  a  court,  that  the  senator  from  Ohio  should  not  take  the 
oath  prescribed  by  the  Constitution  ?  If  there  be  an  interest  anywhere,  that 
interest  is  only  available  on  the  part  of  the  accused,  who  is  not  yet  before  us. 
He  can  avail  himself  of  it  only  in  the  nature  of  a  challenge  for  cause,  which  I 
do  not  now  propose  to  discuss ;  at  the  same  time,  however,  denying  the  right  of 
any  such  challenge.  But,  as  the  Senate  are  now  situated,  it  is  entirely  clear  to 
my  mind  that  we  have  no  right  whatever  to  pass  a  resolution  or  order  prohibiting 
the  honorable  senator  from  Ohio,  or  any  other  senator,  if  he  sees  fit,  from  taking 
the  oath  prescribed  by  the  Constitution,  and  which  we  are  now  in  the  act  of 
taking.  It  is  an  act  coram  nonjudice,  without  jurisdiction  or  color  on  our  part 
to  perform. 

I  would  suggest,  therefore,  that  this  objection  should,  for  the  present,  be  with- 
drawn. The  honorable  senator  from  Indiana  must  of  course  see  that  at  the 
proper  time,  after  a  proper  organization,  all  he  seeks  to  obtain  now  by  his  objec- 
tion will  be  raised  by  learned  counsel  upon  the  trial,  fully  discussed  by  them, 
and  considered  and  decided  by  ourselves  sitting  in  our  judicial  capacity. 

Mr.  Morton.  Mr.  President,  if  it  should  now  be  determined  that  the  senator 
from  Ohio  shall  not  be  sworn  it  would  be  an  error,  a  blunder  of  which  the 
accused  would  have  just  right  to  complain  when  he  should  come  here.  If  a 
judge  is  interested  in  a  case  before  him,  or  if  a  juror  is  interested  in  the  result 
of  the  issue  which  he  is  called  upon  to  try,  it  is  an  objection  that  the  parties  to 
the  case  have  the  right  to  waive ;  and  they  have  always  had  that  right  under 
any  system  of  practice  that  I  have  known  anything  about. 

As  Was  suggested  by  the  senator  from  Maine  [Mr.  Morrill]  and  the  senator 
from  Oregon,  |  Mr.  Williams,]  it  is  not  an  objection  to  be  made  by  a  fellow-juror, 
by  another  member  of  the  court,  or  by  anybody  except  the  parties  to  the  case ; 
and  if  we  now,  in  the  absence  of  the  accused,  say  that  the  senator  from  Ohio 
shall  not  be  sworn,  the  President,  when  he  comes  here  to  stand  his  trial,  will 
have  a  right  to  say,  "  A  senator  has  been  excluded  that  I  would  willingly  accept ; 
I  have  confidence  in  his  integrity ;  I  have  confidence  in  his  character  and  in  his 
judgment,  and  I  am  willing  to  waive  the  question  of  interest.  Who  had  the 
rigljt  to  make  it  in  my  absence  V  The  senator  from  Indiana,  my  colleague, 
and  the  senator  from  Kentucky  have  no  right  to  make  the  question  unless  they 
should  do  it  in  the  character  of  counsel  for  the  accused,  a  character  they  do  not 
maintain. 

Mr.  President,  I  desire  to  say  one  thing  further,  that  this  objection  made  here, 
in  my  judgment,  proceeds  upon  a  wrong  theory.  It  is  that  we  are  now  about 
putting  off  the  character  of  the  Senate  of  the  United  Stages  and  taking  upon 
ourselves  a  new  character ;  that  we  are  about  ceasing  to  be  a  Senate  to  become 
a  court.  Sir,  I  reject  that  idea  entirely.  This  is  the  Senate  when  sworn;  this 
will  be  the  Senate  when  sitting  upon  the  trial,  and  can  have  no  other  character. 
The  idea  that  we  are  to  become  a  court,  invested  with  a  new  character,  and  pos- 
sibly having  new  constituents,  I  reject  as  being  in  violation  of  the  Constitution 
itself.     What  does  that  say  ?     It  says  that  "  the  Senate  shall  have  the  sole 
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power  to  try  all  impeachments.  The  Senate  shall  have  the  sole  power  to  try  • 
it  is  the  Senate  that  is  to  try,  not  a  high  court  of  impeachment — a  phrase  that 
is  sometimes  used — that  i3  to  be  organized,  to  be  created  by  the  process  through 
which  we  are  now  going;  but,  sir,  it  is  simply  the  Senate  of  the  United  States. 
The  Senate,  "  when  sitting  for  that  purpose,  shall  be  on  oath  or  affirmation." 
That  does  not  change  our  character.  We  do  not  on  account  of  this  oath  or 
affirmation  cease  to  be  a  Senate,  undergo  a  transformation,  and  become  a  high 
court  of  impeachment ;  but  the  Constitution  simply  provides  that  the  Senate 
while,  as  a  Senate,  trying  this  case,  shall  be  under  oath  or  affirmation.  It  is  an 
exceptional  obligation.  The  duty  of  trying  an  impeachment  is  an  exceptional 
duty,  just  as  is  the  ratification  of  a  treaty ;  but  it  is  still  simply  the  Senate  per- 
forming that  duty.  "  When  the  President  of  the  United  States  is  tried  the  Chief 
Justice  shall  preside."  Preside  where  1  In  some  high  court  of  impeachment, 
to  be  created  by  the  transformation  of  an  oath  ?  No,  sir.  He  is  to  preside  in 
the  Senate  of  the  United  States,  and  over  the  Senate ;  and  that  is  all  there  is 
of  it.  "  And  no  person  shall  be  convicted  without  the  concurrence  of  two-thirds 
of  the  members  present."     Two-thirds  of  the  members  of  the  Senate. 

Mr.  President,  if  I  am  right  in  this  view,  it  settles  the  whole  question.  The 
senator  from  Ohio  is  a  member  of  the  Senate.  My  colleague  has  argued  this 
question  as  if  we  were  about  now  to  organize  a  new  body,  a  court,  and  that  the 
senator  from  Ohio  is  not  competent  to  become  a  member  of  that  court.  That  is 
his  theory.  The  theory  is  false.  This  impeachment  is  to  be  tried  by  the  Sen- 
ate, and  he  is  already  a  member  of  the  Senate,  and  he  has  a  constitutional  right 
to  sit  here,  and  we  have  no  power  to  take  it  from  him.  As  to  how  far  he  shall 
participate,  as  to  what  part  he  shall  take  in  our  proceedings,  as  has  been  cor- 
rectly said,  that  is  a  question  for  him  to  decide  in  his  own  mind.  But,  sir,  he 
is  already  a  member  of  this  body ;  he  is  here ;  he  has  his  rights  already  con- 
ferred upon  him  as  a  member  of  this  body,  and  he  has  a  constitutional  right  to 
take  part  in  the  performance  of  this  business  as  of  any  other  business,  whether 
the  ratification  of  a  treaty,  or  the  confirmation  of  an  appointment,  or  the  passage 
of  a  bill,  which  may  be  devolved  on  this  body  by  the  Constitution  of  the  United 
States.  Because  he  has  been  elected  President  pro  tempore  of  the  Senate,  does 
that  take  from  him  any  of  his  rights  as  a  senator  ?  Those  rights  existed  before, 
and  he  cannot  be  robbed  of  them  by  any  act  of  this  Senate. 

But,  sir,  aside  from  this  question,  which  goes  to  the  main  argument,  this  entire 
action  is  premature.  There  is  nobody  here  to  make  this  challenge,  even  if  it 
could  be  made  legitimately.  The  senators  making  it  do  not  represent  anybody 
but  themselves.  The  accused  might  not  want  it  made.  He  might,  perhaps, 
prefer  the  senator  from  Ohio  to  any  other  member  of  this  body  to  try  his  case. 
It  is  always  the  right  of  the  defendant  in  a  criminal  proceeding  and  of  the  par- 
ties in  a  civil  action  to  waive  the  interest  that  a  juror  or  a  member  of  the  court 
may  have  in  the  case. 

Mr.  Johnson.  Mr.  President,  the  motion  that  I  made  to  postpone  the  question 
now  before  the  Senate  till  to-morrow  was  made  with  no  view  to  impede  at  all 
the  organization  of  the  court,  so  far  as  it  can  be  organized  by  swearing  all  the 
other  members ;  and  I  withdraw  the  motion  now  and  put  it  in  another  form, 
namely,  that  the  question  lie  on  the  table  until  the  other  members  are  sworn. 

While  I  am  up  permit  me  to  say  a  few  words  in  reply  to  the  honorable  mem- 
ber from  Indiana,  [Mr.  Morton.]  He  tells  us  it  is  for  the  President  of  the  United 
States — applying  his  remarks  to  the  case  which  is  to  be  and  is  before  us — him- 
self to  make  the  objection,  and  that  he  may  waive  it.  With  all  due  deference 
to  the  honorable  member,  that  is  an  entire  misapprehension  of  the  question. 
The  question  involved  in  the  inquiry  is  what  is  the  court  to  try  the  President '? 
It  is  not  to  be  such  a  tribunal  as  he  chooses  to  try  him.  It  is  a  question  in 
which  the  people  of  the  United  States  are  interested,  in  which  the  country  is 
interested ;  and  by  no  conduct  of  the  President,  by  no  waiver  of  his  can  he  con- 
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stitute  this  court  in  any  other  way  than  the  way  in  which  the  Constitution 
contemplates ;  that  is  to  say,  a  court  having  all  the  qualities  which  the  Consti- 
tution intends. 

The  honorable  member  tells  us  that  we  are  still  a  Senate  and  not  a  court,  and 
that  we  cannot  be  anything  but  a  Senate  and  cannot  at  any  time  become  a  court. 
Why,  sir,  the  honorable  member  is  not  treading  in  the  footsteps  of  his  fathers. 
The  Constitution  was  adopted  in  1789.  There  have  been  four  or  five  casea  of 
impeachment,  and  in  every  case  the  Senate  has  decided  to  resolve  itself  into  a 
court,  and  the  proceedings  have  been  conducted  before  it  as  a  court  and  not  as 
a  Senate.  To  be  sure,  these  component  elements  of  which  the  court  is  composed 
are  senators,  but  that  is  a  mere  descriptio  personarum.  They  are  members  of 
the  court  because  they  are  senators,  but  not  the  less  members  of  a  court.  The 
Constitution  contemplated  their  assuming  both  capacities.  As  a  Senate  of  the 
United  States  they  have  no  judicial  authority  whatever ;  their  powers  are  alto- 
gether legislative ;  they  are  to  constitute  and  do  constitute  only  a  portion  of  the 
legislative  department  of  the  government ;  but  the  Constitution  for  wise  purposes 
says  that  in  the  contingency  of  an  impeachment  of  a  President  of  the  United 
States  or  any  other  officer  falling  within  the  clause  authorizing  an  impeachment 
they  are  to  become,  as  I  understand,  a  court.  So  have  all  our  predecessors  ruled 
in  every  case ;  and  who  were  they  %  In  the  celebrated  case  of  the  impeachment 
against  Mr.  Chase,  who  was  one  of  the  associate  justices  of  the  Supreme  Court 
of  the  United  States,  there  were  men  in  the  Senate  at  that  time  whose  superiors 
have  not  been  found  since,  nor  at  any  time  before,  and  they  adopted  the  idea  and 
acted  upon  the  idea  that  the  Senate  in  the  trial  of  that  impeachment  acted  as  a 
court  and  not  as  a  Senate. 

I  submit,  therefore,  that  the  honorable  member  from  Indiana  [Mr.  Morton]  is 
altogether  mistaken  in  supposing  that  we  are  not  a  court.  But  look  at  the  power 
which  we  are  to  have.  We  are  to  pronounce  judgment  of  guilty  or  not  guilty  ; 
we  are  to  answer  upon  our  oaths  whether  the  party  impeached  is  guilty  or  not 
guilty  of  the  articles  of  impeachment  laid  to  his  charge,  and  having  pronounced 
him  guilty  or  not  guilty,  we  are  then  to  award  judgment.  Who  ever  heard  of 
the  Senate  of  the  United  States  in  its  legislative  capacity  awarding  a  judgment? 

But  besides  that,  why  is  it,  Mr.  Chief  Justice,  that  you  are  called  to  preside 
over  the  court,  or  the  Senate  when  acting  as  a  court  to  try  an  impeachment  ?  It 
is  because  it  is  a  court.  You  have  no  legislative  capacity ;  your  functions  are 
to  construe  the  laws  in  cases  coming  before  you ;  and  the  very  fact  that  upon 
the  trial  of  an  impeachment  of  the  President  of  the  United  States  the  Vice- 
President  is  to  be  laid  aside,  and  the  ordinary  presiding  officer,  if  the  Vice- 
President  himself  does  not  exist,  and  you  are  to  preside,  shows  that  it  is  a  court 
of  the  highest  character,  demanding  the  wisdom  and  the  learning  of  the  Chief 
Justice  of  the  United  States.       • 

The  honorable  member  says,  and  other  members  have  said,  that  a  question 
of  interest  or  no  interest  is  not  involved  in  an  inquiry  of  this  description.  Does 
the  honorable  member  mean  to  say  that  if  the  honorable  member  from  Ohio  had 
a  bill  before  the  Senate  awarding  to  him  a  sum  of  money  upon  the  ground  that 
it  was  due  to  him  by  the  United  States  he  could  vote  upon  the  question  of  the 
passage  of  the  bill  ?  Why  not  if  the  honorable  member  from  Indiana  is  right  1 
He  is  a  senator.  If  he  is  right  that  the  Constitution  intends  that  each  State 
shall  have  two  votes  upon  every  question  coming  before  the  body,  then  in  the 
case  supposed  the  honorable  member  from  Ohio  would  have  a  right  to  vote  him- 
self, and  by  his  own  vote  to  place  money  in  his  own  possession.  Who  ever 
heard  that  that  was  a  right  that  could  be  accorded  anywhere  ? 

Mr.  President,  courts  have  gone  so  far  as  to  say  that  a  judgment  pronounced 
by  a  judge  in  a  court  of  which  he  was  the  constitutional  officer  in  a  case  in 
which  he  had  a  direct  interest,  was  absolutely  void  upon  general  principles  ;  not 
void  because  of  any  statutory  regulation  on  this  subject,  but  void  upon  the  gen- 
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cral  ground  that  no  man  shall  be  a  judge  in  his  own  case.  Does  it  make  any 
difference  what  may  be  the  character  of  the  interest  ]  If  the  honorable  member 
from  Ohio  was  the  sole  party  under  the  Constitution  to  try  this  impeachment, 
could  he  try  it?  Would  not  everybody  say  it  is  a  casus  omissus  ?  There  can 
be  no  trial  as  long  as  he  continues  to  be  the  sole  member  of  the  court,  because 
he  has  a  direct  and  immediate  interest  in  the  result ;  because  the  judgment 
would  be  absolutely  void  as  against  the  general  principle  founded  in  the  nature 
of  man,  that  no  man  should  be  permitted  to  adjudge  a  question  in  which  he  has 
a  direct  interest.  * 

I  propose  to  say  nothing  more.  I  will  suspend  the  motion  I  before  made, 
and  move  now  that  the  question  of  right  of  the  honorable  member  from  Ohio  be 
laid  aside  until  the  other  members  of  the  Senate  are  qualified. 

Mr.  Sherman.  Mr.  President,  I  certainly  do  not  appear  here  to  represent  my 
colleague  on  this  question ;  but  I  represent  the  State  of  Ohio,  which  is  entitled 
to  two  senators  on  this  floor.  The  Constitution  declares  that  each  senator  shall 
have  a  vote,  and  the  Constitution  farther  declares  that  each  senator  shall  take 
an  oath  in  cases  of  impeachment.  The  right  of  my  colleague  to  take  the  oath, 
his  duty  to  take  it,  is  as  clear  in  my  mind  as  any  question  that  ever  was  pre- 
sented to  me  as  a  senator  of  the  United  States.  The  Constitution  makes  it 
plainly  his  duty  to  take  the  oath.  He  is  a  senator,  bound  to  take  the  oath, 
according  to  my  reading  of  the  Constitution ;  and  every  precedent  that  has  been 
cited,  and  every  precedent  that  has  been  referred  to,  bears  out  this  construction. 
If  after  he  has  taken  the  oath  as  a  member  of  the  Senate  of  the  United  States, 
for  the  purposes  of  this  trial,  anybody  objects  to  his  right  to  vote  on  any  ques- 
tion that  may  be  presented  to  this  court  or  to  the  Senate  hereafter,  the  objection 
can  then  be  made  and  discussed ;  but  his  right  in  the  preliminary  stages  to  take 
the  oath,  and  his  duty  to  take  it,  is  made  plain  by  the  Constitution  itself.  If, 
hereafter,  when  the  impeachment  progresses,  his  right  to  vote  on  any  question 
is  challenged,  the  question  may  be  discussed  and  decided. 

The  case  cited  by  my  honorable  friend  from  Maryland  is  directly  in  point. 
Mr.  Stockton  came  here  with  a  certificate  from  the  State  of  New  Jersey  in  due 
form;  he  presented  it,  and  was  sworn  into  office.  Did  anybody  object  to  his 
being  sworn  ?  At  the  same  time  other  papers  were  presented  to  the  Senate 
challenging  his  right  to  be  sworn,  saying  that  the  legislature  of  New  Jersey  had 
never  elected  Mr.  Stockton ;  but  because  of  that  did  anybody  object  to  the  oath 
being  administered  to  Mr.  Stockton  1  No  one ;  although  his  right  to  take  the 
oath  was  challenged,  and  a  protest,  signed  by  a  very  large  number  of  the  mem- 
bers of  the  New  Jersey  legislature,  against  his  right  to  the  seat,  was  presented. 
He  was  sworn  in  and  took  his  seat  here  by  our  side,  and  voted  and  exercised 
the  rights  of  a  senator.  When  the  question  of  the  legality  of  his  own  election 
came  up  the  Senate  decided  that  he  was  not  legally  elected,  and  the  question 
referred  to  arose  upon  his  right  to  vote  in  that  particular  case.  '  The  question 
was  whether  he  could  vote,  being  interested  in  the  subject-matter.  The  senator 
from  Massachusetts  made  the  objection,  and  offered  a  resolution  that  he  had  not 
a  right  to  vote  in  the  particular  case ;  and  after  debate  that  was  decided  in  the 
affirmative,  although  by  a  very  close  vote.  My  own  conviction  then  was,  and 
is  yet,  that  Mr.  Stockton  as  a  senator  from  the  State  of  New  Jersey  had  a  right 
to  vote  in  his  own  case,  although  it  might  not  be  a  proper  exercise  of  the  right. 

So,  sir,  this  question  has  been  decided  two  or  three  times  in  the  House  of 
Representatives.  In  the  celebrated  New  Jersey  case,  where  a  certificate  of 
election  was  presented  by  certain  members  from  the  State  of  New  Jersey  and 
they  were  excluded,  public  history  has  pronounced  their  exclusion  to  have  been 
an  unjustifiable  wrong  upon  the  great  seal  of  the  State  of  New  Jersey.  I 
believe  that  action  is  now  generally  admitted  and  conceded  to  have  been  wrong. 
Those  men  presented  their  credentials  in  the  regular  form,  and  they  had  the 
right  to  be  sworn.     So  in  many  other  cases,  where  the  right  of  persons  to  hold 
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office  is  in  dispute,  those  who  have  the  prima  facie  right  are  sworn  into  office, 
and  then  the  right  is  examined  and  finally  settled.  I  had  a  matter  presented 
to  me  once  in  which  I  was  personally  interested,  and  where  I  was  sworn  into 
office.  I  was  directly  and  personally  interested  ;  but  I  took  the  oath  of  office, 
and  I  discharged  my  duties  as  a  member  of  the  House  of  Representatives ;  and 
when  the  question  came  up  whether  I  should  vote  on  the  election  of  a  particular 
officer,  I  being  a  candidate  for  the  office,  I  refused  to  vote.  But  it  was  my 
refusal  which  prevented  my  vote  from  being  received.  If  I  had  chosen  to  vote, 
I  had  the  right  as  a  member  from  the  State  of  Ohio,  even  for  myself.  I  have 
no  doubt  whatever  of  that.  It  is  the  right  of  the  State ;  it  is  the  right  of  the 
people ;  it  is  the  right  of  representation.  The  power  of  the  State  and  the  power 
of  the  people  must  be  exercised  through  their  senators  and  through  their  repre- 
sentatives. 

In  the  particular  case  here  I  do  not  suppose,  I  do  not  know,  at  least,  whether 
the  question  will  ever  arise.  My  colleague  is  required  to  take  this  oath  as  a 
member  of  the  Senate  of  the  United  States.  You  have  no  right  to  assume,  nor 
have  senators  the  right  to  assume,  that  he  will  vote  on  questions  which  may 
affect  his  interest.  That  is  a  matter  for  him  to  decide ;  but  the  right  of  the 
State  to  be  represented  here  on  this  trial  of  an  impeachment  is  clear  enough. 
Whether  he  will  exercise  the  right,  or  whether  he  will  waive  it,  is  for  him  to 
determine.  You  have  no  right  to  assume  that  he  will  exercise  the  right  or 
power  to  vote  for  himself  where  he  is  directly  interested  in  the  result. 

It  seems  to  me,  therefore,  that  no  senator  here  has  the  right  to  challenge  the 
voice  of  the  State  of  Ohio,  and  the  right  of  the  State  of  Ohio  to  have  two  votes 
here  is  unquestionable,  unless  when  the  question  is  raised  in  due  form  it  shall 
be  decided  against  my  colleague.  In  the  preliminary  stages,  when  we  are 
organizing  this  court,  he  ought  to  be  sworn,  and  then  if  he  is  to  be  excluded  by 
interest,  unfitness,  or  any  other  reason,  the  question  may  be  determined  when 
raised  hereafter ;  but  no  senator  has  the  right  now  to  challenge  his  authority  to 
appear  here  and  be  sworn  as  a  senator  from  Ohio.  His  exclusion  must  come 
either  by  his  own  voluntary  act,  proceeding  on  what  he  deems  to  be  just  and 
right  according  to  general  principles,  or  it  must  be  by  the  act  of  the  Senate 
upon  an  objection  made  by  the  person  accused  in  the  trial  of  the  impeachment. 
It  seems  to  me  that  is  clear,  and  therefore  I  object  to  any  waiver  of  the  matter, 
I  think  my  colleague  has  a  right  to  present  himself  and  be  sworn  precisely  as  I 
and  other  senators  have  been  sworn.  Then  let  him  decide  for  himself  whether 
in  a  case  in  which  his  interest  is  so  deeply  affected  he  will  vote  on  any  question 
involved  in  the  impeachment.  If  he  decides  to  vote  when  his  vote  is  presented, 
then,  not  the  senator  from  Indiana,  but  the  accused  may  make  the  objection,  and 
we  shall  decide  the  question  as  a  Senate  or  as  a  court,  for  I  consider  the  terms 
convertible ;  we  shall  then  decide  the  question  of  his  right  to  vote. 

Sir,  several  things  have  been  introduced  into  this  debate  that  I  think  ought 
not  to  have  been  introduced.  The  precise  character  of  this  tribunal,  whether.it 
is  a  court  or  a  Senate,  has  nothing  to  do  at  present  with  this  question.  Tjb£ 
only  question  before  us  is  whether  Benjamin  F.  Wade,  acknowledged  to  be  a 
senator  from  the  State  of  Ohio,  has  a  right  to  present  himself  and  take  the  oath 
prescribed  by  the  Constitution  and  the  laws  in  cases  of  impeachment.  He  is 
not  the  Vice-President ;  he  is  not  excluded  by  the  terms  of  the  Constitution. 
He  is  the  presiding  officer  of  the  Senate,  holding  that  office  at  our  will.  You 
have  no  right  to  take  away  from  him  the  power  to  take  the  oath  of  office  and 
then  to  decide  for  himself  as  to  whether,  under  all  the  circumstances,  he  ought 
to  participate  in  this  trial. 

Mr.  Bayard.  Mr.  President,  I  incline  to  the  opinion  that  the  objection  made 
by  the  honorable  senator  from  Maine  [Mr.  Morrill]  to  the  motion  of  the  honor- 
able senator  from  Indiana,  [Mr.  Hendricks,]  and  also  that  made  by  the  hon- 
orable senator  from  Oregon,  [Mr.  Williams,]  is  correct.     I  cannot  see  how  a 
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senator  is  to  object  to  another  senator  being  sworn  in,  although  I  think  there 
may  be  some  doubt  raised  on  the  question  for  this  reason  :  the  Constitution  pro- 
vides that  in  a  case  where  the  President  of  the  United  States  is  tried  under  an 
impeachment  the  Chief  Justice  of  the  United  States,  not  the  Vice-President, 
shall  preside ;  and  though  that  was  intended  originally  to  look  to  the  Vice- 
President  alone,  yet  if  another  person,  from  the  death  of  the  Vice-President,  or 
from  his  absence  or  his  acting  as  President,  stands  in  precisely  the  same  relation 
to  the  office  of  President  under  the  law  and  the  Constitntion,  whether  he  be  a 
senator  or  not,  ought  not  the  principle  equally  to  apply  ? 

It  certainly  excludes  the  Vice-President  from  being  a  member  of  the  court. 
Does  it  not  equally  exclude  the  presiding  officer  of  the  Senate?  It  does  not 
make  him,  being  a  senator,  less  a  senator  of  the  United  States  in  his  legislative 
capacity;  but  the  clause  of  the  Constitution  prevents  and  is  intended  to  pre- 
vent the  influence  of  the  man  who  would  profit  as  the  necessary  result  of  the 
judgment  of  guilty  in  the  case.  It  supposes  that  he  cannot  be  or  may  not  be 
sufficiently  impartial  to  sit  as  a  judge  in  that  case,  or  to  preside  in  the  court 
trying  it.     That  is  the  object,  as  I  suppose. 

But,  sir,  there  is  great  force  in  the  objection  that  that  point  mu3t  come 
by  plea  or  motion,  if  you  please,  from  the  party  accused;  and  I  should 
not  have  thought  for  a  moment  of  embarking  in  this  discussion  had  it  not 
been  for  the  renewal  by  the  honorable  senator  from  Indiana  [Mr.  MortonJ 
of  the  endeavor  to  disprove  the  idea  that  the  Senate  must  be  organized  into  a 
court  for  the  purpose  of  a  judicial  trial.  Now,  sir,  whether  it  is  to  be  a  high 
court  of  impeachment  or  a  court  of  impeachment,  or  to  be  called  by  the  tech- 
nical name  court,  is,  in  my  judgment,  immaterial ;  but  the  honorable  senator's 
argument  did  not  touch  the  Constitution.  The  Senate  is  to  constitute  the  court; 
the  Senate  is  to  try.  Is  there  nothing  in  the  provisions  of  that  article  which 
gives  the  judicial  authority — for  it  is  not  legislative,  it  is  judicial  authority  con- 
ferred, a  judicial  authority  in  special  cases — is  there  nothing  in  that  article  which, 
of  necessity,  makes  the  body  a  judicial  tribunal  whenever  it  assumes  these  func- 
tions, and  not  a  legislative  body  ?  Otherwise,  how  comes  the  presiding  officer 
who  now  fills  the  chair  to  be  in  the  seat  which  he  occupies  ?  When  the  Con- 
stitution says  that  the  Senate  shall  have  the  sole  authority  to  try  impeachments 
is  it  necessary  that  it  should  say  that  the  Senate  shall  be  a  court  for  the  purpose 
of  trying  impeachments  jf  every  clause  of  the  Constitution  shows  that  it  must 
be  a  judicial  tribunal  and  must  be  a  court,  or  else  the  language  is  meaningless 
which  is  applied  to  its  organization  1  The  members  of  the  body  are  to  be  sworn 
specially  in  the  particular  case  as  between  the  accused  and  the  impeachers.  Is 
not  that  the  action  of  a  court  ?  They  are  to  try  an  individual  in  a  criminal 
prosecution.  Is  not  that  judicial  action  ?  Is  not  the  entire  judicial  power  of 
the  United  States  vested  in  the  Supreme  Court  and  the  inferior  courts,  with  that 
exception,  by  the  very  terms  of  the  Constitution  ? 

But,  further,  the  body  is  to  give  judgment,  to  pronounce  judgment,  a  judg- 
ment of  removal  from  office  always  as  the  result  of  conviction ;  and  if  they 
please  to  carry  it  still  further,  they  may  pronounce  judgment  of  disqualification 
from  hereafter  holding  any  office.  Do  not  these  terms  of  necessity  constitute 
a  court  ?  Did  the  Constitution  mean,  taking  all  its  language,  that  the  Senate 
in  its  legislative  capacity,  or  as  a  Senate  of  the  United  States  without  any 
change  whatever,  should  participate  in  the  judicial  power  of  the  government ; 
or  did  it  mean  to  give  judicial  power  ?  And  if  it  gave  judicial  power,  and  pre- 
scribed the  mode  of  its  exercise  in  such  a  manner  that  it  necessarily  converted 
it  into  a  court,  why  should  it  not  be  called  a  court  ? 

But,  sir,  the  precedents  are  conclusive.  I  cited  the  case  of  Blount  on  a  for- 
mer occasion  in  the  Senate.  He  was  impeached  in  1798,  nine  years  after  the 
Constitution  went  into  operation.  Many  of  the  members  of  the  Senate  at  that 
time  had  been  members  of  the  convention  which  formed  the  Constitution,  and 
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all  of  them  were  conversant  with  its  history  and  meaning.  It  was  the  first  case 
of  impeachment,  and  yet  in  that  case  there  is  conclusive  evidence  that  no  one 
interposed  the  idea  that  the  body  was  not  organized  into  a  court,  a  judicial  tri- 
bunal, and  accordingly  the  defendant  appeared — he  had  been  expelled  by  the 
Senate  under  their  other  powers — and  he  pleaded  to  the  articles  of  impeachment, 
and  the  case  was  argued  at  length  on  both  sides,  and  the  Senate  determined  to 
dismiss  the  articles,  and  in  announcing  their  decision  to  the  House  of  Represen- 
tatives the  presiding  officer  of  the  Senate  said  in  terms  "  the  court  after  con- 
sideration have  adjudged"  or  "  determined" — I  forget  the  exact  language ;  but 
it  spoke  of  the  court.  This  was  the  communication  of  the  presiding  officer  of 
the  Senate  in  the  presence  of  the  Senate,  to  the  managers  of  the  impeachment, 
that  the  court  had  determined  to  dismiss  the  articles,  and  the  defendant  was  dis- 
charged. Is  the  precedent  of  no  worth?  Does  the  honorable  senator  from 
Indiana  say  that  the  men  of  that  day,  the  Hillhouses  and  Tracys,  and  other 
men  who  then  constituted  the  Senate,  did  not  understand  the  language  in  which 
the  Constitution  was  adopted  a>s  well  as  we  do  now  1  They  were  able  lawyers. 
The  case  was  one  perfectly  free  from  the  bias  of  political  excitement  of  every 
kind.  And  from  that  day  to  this,  until  this  idea  is  now  suggested  that  you  are 
to  try  as  a  Senate,  and  not  as  a  judicial  tribunal,  the  President  of  the  United 
States  on  an  impeachment  for  high  crimes,  no  one  has  ever  doubted  that  the 
Senate  must  be  resolved  into  a  court  for  the  purpose  of  performing  such  func- 
tions. 

Sir,  it  is  against  this,  which  I  consider  a  heresy,  that  I  desire  to  protest.  For 
my  own  part  I  cannot  conceive  on  what  ground  such  an  idea  should  be  thrown 
into  this  case,  or  what  effect  it  can  have,  unless  it  be  to  let  loose  partisan  pas- 
sion by  escaping  from  judicial  responsibility.  No  one  doubts  that  the  court  is  to 
be  composed  of  the  Senate  of  the  United  States.  Why  it  should  not  be  called 
a  court,  in  the  face  of  the  precedents,  the  face  of  the  provisions  of  the  Consti- 
tution, all  of  which  confer  on  it  judicial  power  and  the  modes  of  action  which 
belong  to  a  court,  is  to  me  inscrutable. 

The  question  is  collateral,  I  admit,  because  I  think  this  is  not  the  time  to 
object  to  the  honorable  senator  from  Ohio  being  sworn  in.  My  mind  is  some- 
what in  doubt ;  but  my  opinion  inclines  that  way,  that  the  objection  must  come 
from  the  party  arraigned,  unless,  indeed,  the  honorable  senator,  looking  to  the 
particular  circumstances  of  the  case,  should  ask  to  be  excused  from  being  sworn. 
That  is  a  question  which  is  not  for  me  to  decide ;  but  ft  is  for  him  to  decide  to 
that  extent,  I  admit.  But,  sir,  I  cannot  admit  the  doctrine  I  have  heard  enun- 
ciated here,  that  the  great,  eternal  principle-,  that  no  man  shall  be  a  judge  in  his 
own  cause,  does  not  apply  to  this  case  whenever  the  question  is  properly  raised. 
What  is  the  state  of  facts  1  The  Senate  of  the  United  States  is  constituted 
into  a  judicial  tribunal ;  that  cannot  be  denied.  They  have  the  powers  not  only 
of  judges,  but  of  jurors  ;  and  if  there  be  one  principle  more  sacred  than  another 
it  is  as  to  the  juror,  who  finds  facts  that  he  must  be  omni  exceptione  major. 
The  great,  general  principle  that  a  man  shall  not  be  a  judge  in  his  own  cause 
applies  everywhere,  and  commends  itself  to  the  universal  sentiment  of  mankind. 
Now,  what  is  the  case  here  ?  The  Senate  are  the  judges  of  the  facts,  as  well 
as  of  the  law,  when  organized  into  a  court  for  the  trial  of  an  impeachment.  If 
the  case  was  presented  of  the  trial  of  the  most  ordinary  misdemeanor  in  a  court 
of  justice  by  an  unquestionably  qualified  juror  in  all  other  respects,  if  it  was 
shown  that  that  juror  had  a  direct  interest  in  the  conviction  or  the  acquittal 
of  the  defendant,  would  it  not  be  a  sufficient  objection  1  Can  there  be  any 
doubt  about  the  directness  of  the  interest  here  1  Your  judgment,  if  the  accused 
is  convicted,  must  be  removal  from  office.  It  must  go  that  far.  The  effect, 
then,  of  a  judgment  rendered  by  this  court,  were  it  rendered  by  the  aid  of  the 
honorable  senator  from  Ohio  sitting  as  a  judge,  would  be  to  elevate  him  to  the 
position  of  the  executive  head  of  this  great  nation.     Is  not  that  an  interest  ? 
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It  is  the  necessary  result  of  such  a  judgment  when  it  is  rendered  that  he  has  a 
right  to  the  office,  and  is  entitled  to  the  office.  Whether  he  choose  to  relinquish 
it  or  not  would  not  alter  the  case.  The  interest  is  direct ;  and  if  there  ever 
was  a  case  in  which  the  principle  that  a  man  shall  not  be  a  judge  in  his  own 
cause  applied,  it  surely  must  apply  to  the  case  where  the  members  of  the  tribunal 
which  is  organized  are  judges,  not  only  of  the  law,  but  also  of  the  facts.  Human 
nature  is  not  to  be  trusted  that  far ;  that  is  the  foundation  of  the  principle,  and 
no  man  who  knows  his  own  heart,  no  man  who  knows  how  delusive  and  how 
deceptive  are  the  illusions  of  humanity,  could  for  a  moment  tolerate  any  other 
principle.     It  has  universally  obtained  as  a  great  general  truth. 

I  trust,  sir,  that  whenever  the  case  comes  properly  before  us  there  can  be  no 
question  as  to  what  must  be  the  decision  of  the  Senate.  As  I  said  before,  I 
hope,  however,  that  we  shall  be  relieved  from  the  necessity  of  any  decision  in 
a  case  like  this,  as  we  can  be  relieved  by  the  action  of  the  honorable  senator 
from  Ohio.  He  must,  of  course,  decide  that  question  for  himself  in  the  first 
instance  ;  but,  for  my  own  part,  I  can  only  say  that  if  I  stood  in  the  same  posi- 
tion the  wealth  of  worlds  could  not  tempt  me  for  an  instant  to  think  of  sitting 
as  a  judge  in  a  case  where  my  interests  were  so  directly  personally  involved. 

Mr.  Sumner.  Mr.  President,  I  shall  not  attempt  to  follow  learned  senators  in 
the  question  whether  this  is  a  senate  or  a  court.  That  question,  to  my  mind, 
is  simply  one  of  language  and  not  of  substance.  Our  powers  at  this  moment 
are  under  the  Constitution  of  the  United  States  ;  nor  can  we  add  to  them  a  tittle 
by  calling  ourselves  a  court  or  calling  ourselves  a  senate.  There  they  are  in 
the  Constitution.  Search  its  text  and  you  will  find  them.  The  Constitution 
has  not  given  us  a  name,  but  it  has  given  us  powers  ;  and  those  we  are  now  to 
exercise.  The  Senate  has  the  sole  power  to  try  impeachments.  No  matter  for 
the  name,  sir.  I  hope  that  I  do  not  use  an  illustration  too  familiar  when  I 
remind  you  that  a  rose  under  any  other  name  has  all  those  qualities  which  make 
it  the  first  of  flowers. 

I  should  not  at  this  time  have  entered  into  this  discussion  if  I  had  not  listened 
to  objections  on  the  other  side  which  seem  to  me  founded,  I  will  not  say  in  error, 
for  that  would  be  bold  when  we  are  discussing  a  question  of  so  much  novelty, 
but  I  will  say  founded  in  a  reading  of  history  which  I  have  not  been  able  to 
verify.  Senator  after  senator  on  the  other  side,  all  distinguished  by  ability  and 
learning,  have  informed  us  that  the  Constitution  intended  to  prevent  a  person 
who  might  become  President  from  presiding  at  the  trial  of  the  President.  I 
would  ask  learned  senators  who  have  announced  this  proposition  where  they 
find  it  in  the  Constitution  1     The  Constitution  says  : 

When  the  President  of  the  United  States  is  tried  the  Chief  Justice  shall  preside. 

This  is  all ;  and  yet  on  this  simple  text  the  superstructure  of  senators  has 
been  reared. 

The  Constitution  does  not  proceed  to  say  why  the  Chief  Justice  shall  preside ; 
not  at  all ;  nothing  of  the  kind.  Senators  supply  the  reason  and  then  under- 
take to  apply  it  to  the  actual  President  of  the  Senate.  Where,  sir,  do  they  find 
the  reason  ?  They  cannot  find  the  reason  which  they  now  assigu  in  any  of  the 
contemporary  authorities  illustrating  the  Constitution.  They  cannot  find  it  in 
the  debates  of  the  national  convention  reported  by  Madison,  or  in  any  of  the 
debates  in  the  States  at  that  time,  nor  can  they  find  it  in  the  Federalist.  When 
does  that  reason  first  come  on  the  scene  1  Others  may  be  more  fortunate  than 
I,  but  I  have  not  been  able  to  find  it  earlier  than  1825,  nearly  40  years  after 
the  formation  of  the  Constitution,  in  the  commentaries  of  William  Rawle.  We 
all  know  the  character  of  this  work,  one  of  great  respectability,  and  which  most 
of  us  in  our  early  days  have  read  and  studied.  How  does  he  speak  of  it  ?  As 
follows  : 

The  Vice-President,  being  the  President  of  the  Senate,  presides  on  the  trial,  except  when 
the  President  of  the  United  States  is  tried.    As  the  Vice-President  succeeds  to-the*functions 
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and  emoluments  of  the  President  of  the  United  States  whenever  a  vacancy  happens  in  the 
latter  office,  it  would  be  inconsistent  with  the  implied  purity  of  a  judge  that  a  person  under 
a  probable  bias  of  such  a  nature  should  participate  in  the  trial,  and  it  would  follow  that  he 
ought  wholly  to  retire  from  the  court. 

Those  are  the  words  of  a  commentator  on  the  Constitution.  They  next 
appear  ten  years  later  in  the  commentaries  of  Mr.  Justice  Story,  as  follows. 
After  citing  the  provision  "  when  the  President  of  the  United  States  is  tried  the 
Chief  Justice  shall  preside,"  the  learned  commentator  proceeds  : 

The  reason  of  this  clause  has  been  already  adverted  to.  It  was  to  preclude  the  Vice-Presi- 
dent, who  might  be  supposed  to  have  a  natural  desire  to  succeed  to  the  office,  from  being 
instrumental  in  procuring  the  conviction  of  the  Chief  Magistrate. 

And  he  cites  in  his  note,  "Rawle  on  the  Constitution,  page  216,"  being  the 
very  words  that  I  have  already  read.  Here  is  the  first  appearance  of  this  reason 
which  is  now  made  to  play  so  important  a  part,  being  treated  even  as  a  text  of 
the  Constitution  itself.  At  least  I  have  not  been  able  to  meet  it  at  an  earlier 
day. 

If  you  repair  to  the  contemporary  authorities,  including  the  original  debates, 
you  will  find  no  such  reason  assigned — nothing  like  it ;  not  even  any  suggestion 
of  it.  On  the  contrary,'  you  will  find  Mr.  Madison,  in  the  Virginia  convention, 
making  a  statement  which  explains  in  the  most  satisfactory  manner  the  require- 
ment of  the  Constitution.  No  better  authority  could  be  cited.  Any  reason 
supplied  by  him  anterior  to  the  adoption  of  the  Constitution  must  be  of  more 
weight  than  any  ex  post  facto  imagination  or  invention  of  learned  commentators. 

If  we  trust  to  the  lights  of  history,  the  reason  for  the  introduction  of  this 
clause  in  the  Constitution  was  because  the  framers  of  the  Constitution  contem- 
plated the  possibility  of  the  suspension  of  the  President  from  the  exercise  of  his 
powers,  in  which  event  the  Vice-President  could  not  be  in  your  chair,  sir.  If 
the  President  were  suspended  the  Vice-President  would  be  in  his  place.  The 
reports  will  verify  what  I  say.  If  you  refer  to  the  debates  of  the  national  con- 
vention under  the  date  of  Friday,  September  14, 1787,  you  will  find  the  following 
entry,  which  I  read  now  by  way  of  introduction  to  what  follows  at  a  later  date, 
on  the  authority  of  Mr.  Madison  himself : 

Mr.  Kutledge  and  Mr.  Gouverneur  Morris  moved  that  persons  impeached  be  suspended 
from  their  offices  until  they  be  tried  and  acquitted. 

Mr.  Madison.  The  President  is  made  too  dependent  already  on  the  legislature  by  the  power 
of  one  branch  to  try  him  in  consequence  of  an  impeachment  by  the  other.  This  intermediate 
suspension  will  put  him  in  the  power  of  one  branch  only.  They  can  at  any  moment,  in  order 
to  make  way  for  the  functions  of  another  who  will  be  more  favorable  to  their  views,  vote  a 
temporary  removal  of  the  existing  magistrate. 

Mr.  King  concurred  in  the  opposition  to  the  amendment. 

The  proposition  was  rejected  by  the  decisive  vote— eight  States  in  the  nega- 
tive to  three  in  the  affirmative.  We  all  see  in  reading  it  now  that  it  was  rejected 
on  good  grounds.  It  would  obviously  be  improper  to  confer  upon  the  other 
branch  of  Congress  the  power,  by  its  own  vote,  to  bring  about  a  suspension  of 
the  Chief  Magistrate.  But  it  did  not  follow,  because  the  convention  rejected 
the  proposition,  that  a  suspension  could  take  place  on  a  simple  vote  of  the  House 
of  Representatives — that,  therefore,  the  President  could  not  be  suspended.  When 
the  Senate  was  declared  to  have  the  sole  power  to  try  impeachments,  it  was  by 
necessary  implication  invested  with  the  power  incident  to  every  court,  and 
known  historically  to  belong  to  the  English  court  of  impeachment,  from  which 
ours  was  borrowed,  of  suspending  the  party  accused.  All  this  was  apparent  at 
the  time,  if  possible,  more  clearly  than  now.  It  was  so  clear  that  it  furnishes 
an  all-sufficient  reason  for  the  provision  that  the  Chief  Justice  should  preside 
on  the  trial  of  the  President,  without  resorting  to  the  later  reason  which  has 
been  put  forward  in  this  debate. 

But  we  are  not  driven  to  speculate  on  this  question.  While  the  Constitution 
was  under  discussion  in  the  Virginia  convention,  George  Mason  objected  to  some 
of  the  powers  conferred  upon  the  President,  especially  the  pardoning  power. 
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This  was  on  June  18,  1788,  and  will  be  found  under  that  date  in  the  reports 
of  the  Virginia  convention.  This  earnest  opponent  of  the  Constitution  said 
that  the  President  might  "  pardon  crimes  which  were  advised  by  himself/'  and 
thus  further  his  own  ambitious  schemes.  This  brought  forward  Mr.  Madison, 
who  had  sat,  as  we  all  know,  throughout  the  debates  of  the  national  convention 
and  had  recorded  its  proceedings,  and  who,  of  all  persons,  was  the  most  compe- 
tent to  testify  at  that  time  as  to  the  intention  of  the  framers.  What  said  this 
eminent  authority  1     I  give  you  his  words : 

There  is  one  security  in  this  case  to  which  gentlemen  may  not  have  adverted.  If  the 
President  be  connected  in  any  suspicious  manner  with  any  person,  and  there  be  grounds  to 
believe  he  will  shelter  him,  the  House  of  Representatives  can  impeach  him ;  they — 

Evidently  referring  to  the  Senate,  or  the  Senate  in  connection  with  the  House — 

can  remove  him  if  found  guilty;  they  can  suspend  him  when  suspected,  and  the  power  will 
devolve  upon  the  Vice-President. 

Mark  well  these  words :  "  they  can  suspend  him  when  suspected."  If  only 
suspected  the  President  can  be  suspended.  What  next?  "And  his  power  will 
devolve  upon  the  Vice-President;"  in  which  event,  of  course,  the  Vice-President 
would  be  occupied  elsewhere  than  in  this  chamber. 

Those  were  the  words  of  James  Madison,  spoken  in  debate  in  the  Virginia 
convention.  Taken  in  connection  with  the  earlier  passage  in  the  national  con- 
vention, they  seem  to  leave  little  doubt  with  regard  to  the  intention  of  the 
framers  of  the  Constitution.  They  were  unwilling  to  give  to  the  other  House 
alone  the  power  of  suspension,  but  they  saw  that  when  they  authorized  the 
Senate  to  try  impeachments  they  gave  to  it  the  power  of  suspension  if  it  should 
choose  to  exercise  it ;  and  the  suspension  of  the  President  necessarily  involved 
the  withdrawal  of  the  Vice-President  from  this  chamber,  and  the  duty  of  sup- 
plying his  place. 

I  submit,  then,  on  the  contemporary  testimony,  that  the  special  reason  why 
the  Chief  Justice  is  called  to  preside  when  the  President  is  on  trial  is  less  what 
learned  senators  have  assigned  than  because  the  Vice-President  under  certain 
circumstances  would  not  be  able  to  be  present.  It  was  to  provide  for  such  a 
contingency,  being  nothing  less  than  his  necessary  absence  in  the  discharge  of 
the  high  duties  of  Chief  Magistrate,  that  a  substitute  was  necessary,  and  he  was 
found  in  the  Chief  Justice.  All  this  was  reasonable.  It  would  have  been 
unreasonable  not  to  make  such  a  provision. 

But  this  is  not  all.  There  is  an  incident  immediately  after  the  adoption  of 
the  Constitution  which  is  in  harmony  with  this  authentic  history.  The  House 
of  Representatives  at  an  early  day  acted  on  the  interpretation  of  the  Constitution 
given  by  Mr.  Madison.  The  first  impeachment,  as  we  all  know,  was  of  William 
Blount,  a  senator,  and  in  impeaching  him  the  House  of  Representatives  demanded 
"  that  he  should  be  sequestered  from  his  seat  in  the  Senate."  This  was  in  1797. 
The  Senate  did  not  comply  with  this  demand;  but  the  demand  nevertheless 
exists  in  the  history  of  your  government,  and  it  illustrates  the  interpretation 
which  was  given  at  that  time  to  the  powers  of  the  Senate.  The  language 
employed,  that  the  person  impeached  should  be  "sequestered,"  is  the  traditional 
language  of  the  British  constitution,  constantly  used,  and  familiar  to  our  fathers. 
In  employing  it,  the  House  of  Representatives  gave  their  early  testimony  that 
the  Senate  could  suspend  from  his  functions  any  person  impeached  before  them ; 
and  thus  the  House  of  Representatives  unite  with  Madison  in  supplying  a  suffi- 
cient reason  for  the  provision  that  on  the  trial  of  the  President  the  Chief  Justice 
shall  preside. 

In  abandoning  the  reason  which  I  have  thus  traced  to  contemporary  authority 
you  launch  upon  an  uncertain  sea.  You  may  think  the  reason  assigned  by  the 
commentators  to  be  satisfactory.  It  may  please  your  taste,  but  it  cannot  be 
accepted  as  an  authentic  statement.  If  the  original  propositions  were  before  me 
I  should  listen  to  any  such  suggestion  with  the  greatest  respect.     I  do  not  mean 
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to  say  now  that,  as  a  general  rule,  it  has  not  much  in  its  favor.  But  I  insist 
that  so  far  as  we  are  informed  the  reason  of  the  commentators  was  an  after- 
thought, and  that  there  was  another  reason  which  sufficiently  explains  the  rule 
now  under  consideration. 

I  respectfully  submit,  sir,  that  you  cannot  proceed  in  the  interpretation  of  this 
text  upon  the  theory  adopted  by  the  learned  senators  over  the  way.  You  must 
take  the  text  as  it  is ;  you  cannot  go  behind  it ;  you  cannot  extend  it.  Here  it 
is:  "When  the  President  of  the  United  States  is  tried  the  Chief  Justice  shall 
preside."  That  is  the  whole,  sir.  "  The  Chief  Justice  shall  preside."  No 
reason  is  assigned.  Can  you  assign  a  reason  1  Can  you  supply  a  reason  ? 
Especially  can  you  supply  one  which  is  not  sustained  by  the  authentic  contem- 
porary history  of  the  Constitution  ;  and  particularly  when  you  have  authentic 
contemporary  history  which  supplies  another  reason.  Unless  I  am  much  mis- 
taken this  disposes  of  the  objections  proceeding  from  so  many  senators  that  the 
senator  from  Ohio  cannot  take  the  oath  because  he  may  possibly  succeed  to 
the  President  now  impeached  at  your  bar.  He  may  vote  or  not,  as  he  pleases, 
and  there  is  no  authority  in  the  Constitution  or  any  of  its  contemporary  expounders 
to  criticise  him.  * 

This  is  all,  sir,  I  have  to  say  at  this  time  on  this  head.  There  were  other 
remarks  made  by  senators  over  the  way  to  which  I  might  reply.  There  was 
one  that  fell  from  my  learned  friend,  the  senator  from  Maryland,  in  which  he 
alluded  to  myself.  He  represented  me  as  having  cited  many  authorities  from 
the  House  of  Lords,  tending  to  show  in  the  case  of  Mr.  Stockton  that  this 
person  at  the  time  was  not  entitled  to  vote  on  the  question  of  his  seat.  The 
senator  does  not  remember  that  debate,  I  think,  as  well  as  I  do.  The  point 
which  I  tried  to  present  to  the  Senate,  and  which,  I  believe,  was  affirmed  by 
a  vote  of  the  body,  was  simply  this  :  that  a  man  cannot  sit  as  a  judge  in  his 
own  case.  That  was  all,  at  least  so  far  as  I  recollect ;  and  I  submitted  that 
Mr.  Stockton  at  that  time  was  a  judge  undertaking  to  sit  in  his  own  case.  Pray, 
sir,  what  is  the  pertinence  of  this  citation  ?  Is  it  applicable  at  all  to  the  senator 
from  Ohio  ?  Is  his  case  under  consideration  ?  Is  he  impeached  at  the  bar  of 
the  Senate  ?  Is  he  in  any  way  called  in  question  1  Is  he  to  answer  for  him- 
self? Not  at  all.  How,  then,  does  the  principle  of  law,  that  no  man  shall  sit 
as  a  judge  in  his  own  case,  apply  to  him  1  How  does  the  action  of  the  Senate 
in  the  case  of  Mr.  Stockton  apply  to  him  1  Not  at  all.  The  two  cases  are  as 
wide  as  the  poles  asunder.     One  has  nothing  to  do  with  the  other. 

Something  has  been  said  of  the  '•  interest "  of  the  senator  from  Ohio  on  the 
present  occasion.  "  Interest !"  This  is  the  word  used.  We  are  reminded  that 
in  a  certain  event  the  senator  may  become  President,  and  that  on  this  account 
he  is  under  peculiar  temptations  which  may  swerve  him  from  justice.  The 
senator  from  Maryland  went  so  far  as  to  remind  us  of  the  large  salary  to  which 
he  might  succeed,  not  less  than  $25,000  a  year,  and  thus  added  a  pecuniary 
temptation  to  the  other  disturbing  forces.  Is  not  all  this  very  technical  1  Does 
it  not  forget  the  character  of  this  great  proceeding  ?  Sir,  we  are  a  Senate,  and 
not  a  court  of  nisi  prius.  This  is  not  a  case  of  assault  and  battery,  but  a  trial 
involving  the  destinies  of  this  republic.  I  doubt  if  the  question  of  "interest" 
is  properly  raised.  I  speak  with  all  respect  for  others ;  but  I  submit  that  it  is 
inapplicable.  It  does  not  belong  here.  Every  senator  has  his  vote,  to  be  given 
on  his  conscience.  If  there  be  any  "interest"  to  sway  him  it  must  be  that  of 
justice  and  the  safety  of  the  country.  Against  these  all  else  is  nothing.  The 
senator  from  Ohio,  whose  vote  is  now  in  question,  can  see  nothing  but  thoso 
transcendent  interests  by  the  side  of  which  office,  power,  and  money  are  of  small 
account.  Put  in  one  scale  these  interests  so  dear  to  the  heart  of  the  patriot,, 
and  in  the  other  all  the  personal  temptations  which  have  been  imagined,  and  I 
cannot  doubt  that  if  the  senator  from  Ohio  holds  these  scales  the  latter  would 
kick  the  beam. 
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Mr.  Pomeroy.  I  suggest  that  this  question  lie  on  the  table,  as  we  cannot 
take  a  vote  until  all  the  members  are  sworn.  I  cannot  make  that  motion,  because 
no  motion  can  be  acted  upon,  as  we  are  partly  sworn  and  partly  not.  I  think 
by  unanimous  consent,  and  by  consent  of  the  senator  from  Indiana,  his  proposi- 
tion may  lie  on  the  table  until  the  oath  be  administered  to  the  remaining  senators. 

Mr.  Howe.  If  the  senator  will  indulge  me  in  a  remark,  as  this  is  the  first 
time  I  have  felt  called  upon  to  make  one  on  this  occasion,  it  seems  to  me  he  has 
presented  the  most  conclusive  argument,  if  he  is  right,  against  the  objection 
that  is  taken  here.  An  objection  is  taken  which  the  senator  says  he  cannot 
vote  upon,  and  his  proposition  is  that  we  ignore  it,  go  around  it,  lay  it  on  the 
table.  Suppose  we  do  not  choose  to  go  around  it ;  then  this  proceeding  stops, 
if  the  objection  is  well  taken.  It  seems  to  me  it  cannot  be  well  taken  unless 
here  is  a  tribunal  which  can  pass  upon  it,  and  pass  upon  it  now,  dispose  of  it 
in  some  way.  It  seems  to  me  the  objection  cannot  be  well  taken  if  we  are 
obliged  to  run  away  from  it,  because,  whether  we  be  a  court  or  a  Senate  within 
the  meaning  of  the  Constitution,  both  are  dissipated  necessarily  by  the  raising 
of  a  single  objection  to  administering, an  oath  to  a  single  member. 

One  word  further,  as  I  am  up.  It  seems  to  me  that  this  would  not  be  a  diffi- 
cult question  to  determine,  and  by  this  very  tribunal,  if  we  were  willing  to  read 
what  is  written  and  abide  by  it,  for  it  is  written  that  "  the  Senate  of  the  United 
States  shall  be  composed  of  two  senators  from  each  State."  That  is  written, 
and  it  is  elsewhere  written  that  Ohio  is  a  State ;  and  nowhere  is  anything  writ- 
ten to  the  contrary  ;  and  if  Ohio  is  a  State  and  this — the  Constitution — is  law, 
Ohio  is  entitled  to  two  senators  on  this  floor  at  this  time.  It  is  also  written  that 
"  the  Senate,"  composed  in  this  way,  "  shall  have  the  sole  power  to  try  all 
impeachments."  The  Senate  shall  have  the  sole  power  to  try  all  impeachments — 
nobody  else— and  I  cannot  understand  why  that  is  not  the  end  of  the  law.  If 
there  were  elsewhere  in  this  instrument  any  qualification  or  modification  of  either 
of  those  provisions  then  we  should  be  bound  to  attend  to  them ;  but  if  there  is 
none  I  do  not  see  why  this  is  not  the  end  of  the  law.  Whatever  may  be  the 
impropriety  or  indelicacy  of  the  senator  from  Ohio,  whose  right  to  take  the  oath 
is  now  questioned,  acting  here — gentlemen  are  at  liberty  to  entertain  their  own 
opinions  upon  that  point — the  law  of  the  case  is  here ;  he  is  a  senator ;  he  is  a 
member  of  the  tribunal  which  tries  impeachments  ;  or  we  must  wipe  out  one  or 
the  other  of  these  clauses  from  the  Constitution  for  the  time  being. 

Sir,  this  being  the  language  of  the  Constitution,  if  that  were  all  of  it,  would 
there  be  any  doubt  that  upon  the  trial  of  a  President  upon  impeachment  the 
Vice-President  would  sit  where  you  now  sit  ?  If  there  were  no  other  provisions 
of  the  Constitution  but  these,  and  a  President  were  to  be  put  upon  trial  on 
impeachment,  would  any  one  suggest  that  the  Vice-President  should  leave  his 
chair  and  the  Chief  Justice  of  the  Supreme  Court  be  placed  in  it  ?  But  the 
impropriety  of  the  Vice-President  sitting  there  would  be  just  the  same  if  the 
Constitution  had  taken  no  notice  of  it  as  it  is  now,  and  just  the  same  as  is  the 
impropriety  of  this  oath  being  administered  to  the  senator  from  Ohio.  The 
men  who  made  the  Constitution  foresaw  that  and  provided  for  it,  and  therefore 
said  that  in  case  the  President  be  impeached  the  Vice-President  shall  not  preside, 
as  the  Constitution  had  before  declared  he  should,  but  the  Vice-President  shall 
leave  his  chair  and  the  Chief  Justice  shall  preside  during  that  trial ;  and  it  is 
because  the  Constitution  says  so  that  the  Vice-President  does  leave  his  chair  on 
such  an  occasion.  But  here,  in  reference  to  this  question,  there  is  no  such 
direction  in  the  Constitution. 

Now,  as  to  the  objection  which  is  taken  mid  as  to  the  time  of  taking  it.  It 
seems  to  me  if  anything  is  plain  which  is  not  written  in  the  Constitution  it  is 
the  objection  taken  by  the  senator  from  Maine,  [Mr.  Morrill.]  If  there  is  any 
objection  to  the  qualifications  of  the  senator  from  Ohio  to  try  this  question  it  is 
an  objection  which  one  of  the  parties  to  this  litigation  has  a  right  to  urge,  and 
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nobody  else  in  the  world ;  and,  so  far  as  I  know,  neither  of  the  parties  to  that 
litigation  are  here.  If  both  were  here  would  they  not  have  a  right  to  waive 
the  objections,  if  there  were  any  ?  Could  we  exclude  a  member  of  this  Senate 
against  the  protest  of  both  the  parties  to  the  litigation  and  say,  when  they  were 
consenting,  that  this  man  or  that  should  not  be  a  member  of  the  Senate  ?  Clearly 
not. 

But,  then,  what  is  the  objection  itself?  That  he  is  interested,  is  it?  And 
how  interested  ?  Why,  that  in  a  certain  contingency,  if  the  issue  of  the  trial 
be  in  one  way,  the  senator  whose  right  to  take  this  oath  is  objected  to  would 
cease  to  be  President  of  the  Senate  and  would  become  President  of  the  United 
States.  It  was  well  replied  by  the  senator  from  Michigan  that  that  is  not  cer- 
tain ;  that  that  is  not  an  inevitable  consequence ;  that  is  a  non  sequitur.  It 
does  not  follow  that  he  would  become  President  of  the  United  States.  If  he 
continued  to  be  President  of  the  Senate  up  to  the  time  when  the  judgment  of 
amotion  was  pronounced,  I  suppose,  by  the  terms  of  the  Constitution,  he  would 
be  President ;  but  if  he  should  not  continue  to  be  President  of  the  Senate  up  to 
that  time  he  would  not  be.  Admit  that  «he  is  now  in  possession  of  the  office, 
which  would  give  him  the  succession  under  the  Constitution  in  case  of  amotion  ; 
but  the  office,  the  condition,  the  predicament  which  is  his  position  to-day  may 
be  the  reversion  of  any  one  of  us  to-morrow ;  we  are  remainder-men  if  he  should 
happen  to  retire  from  that  office  by  the  judgment  of  the  Senate. 

Mr.  Frelinghuysen.  And  consequently  all  of  us  are  interested. 

Mr.  Howe.  All  his  interest  would  thus  be  removed,  and  that  same  interest 
would  be  vested  in  some  one  of  the  rest  of  us ;  I  do  not  know  exactly  who  ; 
but  the  same  possible  interest,  contingent  interest,  which  is  objected  to  to-day 
in  him  is  an  objection  which  can  be  urged  against  every  one  of  us,  because  we 
are  liable  to  be,  before  the  termination  of  this  litigation,  placed  in  precisely  the 
same  predicament,  and  no  one  of  us  can  be  fit,  because  of  this  possible  interest, 
to  try  this  question. 

Mr.  President,  I  believe,  by  a  rule  of  the  body  governing  this  proceeding,  the 
remarks  of  the  senators  are  limited  to  ten  minutes.  I  have  said  all  I  care  to  say 
upon  the  question. 

Mr.  Drake.  Mr.  President,  I  do  not  propose  to  go  over  any  of  the  grounds 
that  have  heretofore  been  taken  by  other  senators  on  this  subject ;  but  there  are 
one  or  two  questions  which  seem  to  me  to  lie  in  the  foreground  of  this  matter, 
and  to  which  I  should  like  to  call  the  attention  of  those  gentlemen  who  insist 
upon  this  exception  at  this  time.  If  the  objection  has  any  vitality,  any  legal 
validity  whatever,  it  is  one  that  requires  to  be  passed  upon  affirmatively  or  nega- 
tively by  some  body ;  and  I  should  like  to  know  who  is  to  pass  upon  it  at  this 
stage  of  the  proceeding  ?  Is  it  addressed  to  the  presiding  officer  of  the  Senate, 
as  if  he  had  the  right  to  pass  upon  it  ?  I  imagine  not.  I  suppose  it  will  hardly 
be  contended  that  so  grave  a  question  as  this  can  be  passed  upon  by  that  officer, 
even  if  any  question  in  this  trial  can  be  passed  upon  by  him  at  all.  If  not  to 
be  passed  upon  by  the  presiding  officer  of  the  Senate,  then  what  body  is  to 
determine  the  question  affirmatively  or  negatively  ?  The  Senate  is  not  yet  con- 
stituted for  the  trial  of  the  impeachment. 

Besides  the  honorable  senator  from  Ohio,  there  are  no  less  than  four  other 
senators  in  their  seats  on  this  floor  at  this  time  waiting  to  have  the  oath  required 
by  the  Constitution  administered  to  them.  They  are  entitled  to  vote  upon  all 
questions  which  may  arise  in  the  Senate  sitting  in  the  matter  of  impeachment. 
Are  you  going  to  stop  the  proceedings  of  the  Senate  at  this  point  and  exclude 
four  of  the  senators  here  that  are  i#ady  and  waiting  to  take  the  oath  ?  If  you 
are,  then  if  it  had  so  happened  that  the  first  name  on  the  roll  had  been  that  of 
the  president  fro  tempore  of  the  Senate,  all  the  remainder  on  the  roll  after  him 
might,  before  being  sworn,  have  undertaken  to  adjudge  that  he  should  not  be 
sworn.     It  just  so  happens  that  the  name  of  the  senator  from  Ohio  is  low  down 
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on  the  roll  of  the  Senate,  alphabetically  taken.  If  it  had  been  the  very  first 
one  the  objection  could  have  been  just  as  well  taken  and  decided  by  a  Senate 
not  one  single  member  of  which  had  yet  been  sworn  in  the  matter  of  impeach- 
ment. 

Mr.  President,  for  these  reasons,  aside  from  all  others,  I  hold  that  there  is  no 
person  here  who  can  pass  upon  this  question ;  the  President  of  the  Senate  can- 
not pass  upon  it ;  or  even  if  he,  in  virtue  of  his  presidency,  could  pass  upon 
questions  in  the  course  of  this  trial,  the  court,  if  you  call  it  so,  is  not  yet  organ- 
ized ;  it  is  only  in  the  process  of  organization.  There  are  members  of  the  court 
here,  if  you  call  it  a  court,  waiting  to  be  sworn ;  and  you  stop  the  whole  thing 
here  and  vote,  do  you,  upon  this  question,  when  the  vote  of  those  four  members 
that  are  waiting  to  be  sworn  might  change  the  determination  one  way  or  the 
other. 

Sir,  the  whole  thing  resolves  itself  at  last  into  a  question  of  order,  of  enter- 
taining this  proposition  at  all.  I  will  venture  to  say  that  if  the  court  had  been 
organized  and  the  present  incumbent  of  the  presidency  of  the  Senate  had  been 
accustomed,  as  he  is  in  another  tribunal,  to  announce  the  decision  upon  questions 
of  order,  he  would  instantly  have  decided  that  this  question  was  out  of  order  at 
the  time  it  was  raised.  These  are  the  views  about  this  matter  which  have  led 
me  to  participate  for  these  few  minutes  in  the  debate  on  this  subject. 

Mr.  Thayer.  Mr.  President,  it  seems  to  me  that  this  question  might  with  pro- 
priety be  asked,  what  is  there  in  a  name  ?  With  all  due  respect  for  the  honorable 
senators  who  have  by  argument  attempted  to  convince  the  Senate  that  this  is  a 
court,  I  am  compelled  to  think  that  it  is  a  waste  of  words.  It  is  true  that  in 
the  earlier  trials  of  impeachment  the  term  "  high  court  of  impeachment"  was 
used ;  but  it  was,  in  my  judgment,  a  matter  of  taste  or  of  form.  We  are,  after 
all,  obliged  to  come  back  to  the  plain,  pointed,  explicit  language  of  the  Consti- 
tution— 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for  that 
purpose — 

Sitting  as  a  Senate  for  the  trial  of  an  impeachment — 
they  shall  be  on  oath  or  affirmation. 

Could  language  be  plainer  ?  Could  meaning  be  more  apparent  than  this  ? 
If  we  have  passed  into  a  u  high  court  of  impeachment"  when  did  that  transpo- 
sition take  place  1  This  Senate  was  sitting  as  a  Senate  to-day  from  12  o'clock 
till  1.  It  did  not  adjourn.  What  became  of  it?  Where  is  it  if  we  are  here 
as  a  court  to-day  ?  The  Senate  does  not  die.  The  Senate  is  in  existence.  It 
is  here  in  this  body,  or  is  this  body  sitting  as  a  Senate  to  try  a  question  on  a 
case  of  impeachment  ? 

But,  after  all,  that  is  not  material.  I  have  risen  more  for  the  purpose  of 
noticing  the  objection  raised  by  the  honorable  senator  from  Indiana,  [Mr.  Hen- 
dricks.] The  question  of  interest  is  made  against  the  taking  of  the  oath  by 
the  honorable  senator  from  Ohio,  [Mr.  Wade,]  upon  a  rule  of  law  in  the  courts 
that  a  person  having  an  interest  in  the  verdict  which  may  be  rendered  is  excluded 
from  sitting  upon  that  jury.  If  that  rule  is  to  prevail  here  I  am  surprised  that 
the  honorable  senator  from  Indiana  did  not  raise  the  question  at  an  earlier  stage  in 
the  progress  of  these  proceedings  to-day.  There  is  another  rule  of  law,  or  the  same 
rule  applicable  with  equal  force,  which  excludes  from  the  jury  a  person  related 
by  blood  or  marriage  to  the  accused.  If  the  objectionjs  good  in  one  case,  is  it 
not  equally  good  in  the  other  ?  If  it  should  exclude  the  honorable  senator 
from  Ohio,  why  should  it  not  exclude  the  honorable  senator  from  Tennessee, 
[Mr.  Patterson  ?]  least  no  imputation  upon  that  senator;  I  do  not  question 
his  determination  to  try  this  case  justly  and  fairly  according  to  the  Constitution, 
the  law,  and  the  evidence.  I  make  no  objection  to  the  senator  from  Tennessee  ; 
but  I  desire  to  say  that  if  this  objection  is  to  be  raised  in  the  case  of  the  honorable 
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senator  from  Ohio,  it  ought,  by  the  same  rule  of  law,  and  of  evidence,  and  of 
construction,  to  be  applied  to  the  honorable  senator  from  Tennessee. 

But,  sir,  in  regard  to  the  question  of  interest,  if  that  objection  is  valid  against 
the  senator  from  Ohio,  it  lies  against  every  member  of  this  body,  only  one  degree 
more  remote.  If,  by  the  verdict  to  be  rendered  in  this  trial,  the  senator  from 
Ohio  should  pass  from  that  chair  into  the  more  exalted  position  of  President  of 
the  United  States,  it  devolves  upon  this  Senate  to  elect  one  of  the  senators  sit- 
ting here  to  fill  that  vacancy.  Human  life  is  in  the  hands  of  One  who  is  above 
all  human  tribunals,  and  in  the  course  of  human  events  the  honorable  senator 
from  Ohio,  elevated  to  the  position  of  Chief  Magistrate  of  this  nation,  may  pass 
away,  and  that  senator  sitting  here  on  this  trial  who  has  been  elevated  to  the 
position  of  presiding  officer  of  this  body  may  become  the  successor  of  him  to 
whom  objection  is  made  to-day  in  the  office  of  President  of  the  United  States. 
I  repeat  that  the  interest  lies  with  every  senator  here,  only  one  degree  more 
remote. 

But,  Mr.  President,  it  has  been  said  repeatedly  this  afternoon,  and  it  is  not 
necessary  for  me  to  dwell  upon  it,  that  we  are  here  as  a  Senate  of  the  United 
States.  The  honorable  senator  from  Ohio  is  here  as  a  senator  of  the  State 
of  Ohio,  clothed  with  the  rights  and  all  the  power  possessed  by  any  other 
senator  on  this  floor.  He  is  the  equal  in  every  particular  of  every  senator  who 
is  now  sitting  as  a  member  of  this  body.  I  challenge  the  honorable  senator 
from  Indiana  or  the  honorable  senator  from  Maryland  to  point  me  to  one  iota 
in  the  Constitution  which  recognizes  the  right  of  this  body  to  deprive  any 
individual  senator  of  his  vote.  No  matter  what  opinions  we  may  entertain  as 
to  the  propriety  of  the  honorable  senator  from  Ohio  casting  a  vote  on  this  ques- 
tion, he  is  here  as  a  senator,  and  you  cannot  take  away  his  right  to  vote  except 
by  a  gross  usurpation  of  power.  He  is  here  as  a  senator  in  the  possession  and 
exercise  of  every  right  of  a  senator  until  you  expel  him  by  a  vote  of  two-thirds 
of  this  body.     Then  he  ceases  to  have  those  rights,  and  not  till  then. 

Again,  on  this  question  of  interest,  suppose  some  10  or  15  senators  were 
related  in  some  way  to  the  accused ;  if  the  rule  holds  good  you  might  reduce 
this  body  below  a  quorum,  and  thus  defeat  the  very  object  which  the  Constitu- 
tion had  in  view  in  creating  this  as  the  tribunal  to  try  questions  of  impeachment. 

Again,  in  course  of  law,  if  objections  are  made  to  any  one  sitting  upon  a 
jury,  and  he  is  excluded,  an  officer  is  sent  out  into  the  streets  and  the  highways 
to  pick  up  talesmen  and  bring  them  in  to  fill  up  the  jury.  Can  you  do  that 
here  ?  Suppose  you  exclude  the  honorable  senator  from  Ohio,  can  you  send  an 
officer  of  this  Senate  out  into  the  lobbies  or  into  the  streets  of  Washington  to 
bring  in  a  man  to  take  his  place  ?     By  no  means.     I  need  not  state  that. 

Thus  I  come  back  to  the  proposition  that  we  are  a  Senate,  composed  of  con- 
stituent members,  twj)  from  every  State,  sworn  to  do  our  duty  as  senators  of 
the  United  States ;  and  when  you  attempt  to  exclude  a  senator  from  the  per- 
formance of  that  duty  you  assume  functions  which  are  not  known  in  the  Con- 
stitution and  cannot  for  a  moment  be  recognized ;  When  you  attempt  to  exer- 
cise the  power,  and  do  exercise  it,  are  you  any  longer  the  Senate  of  the  United 
States  ?  The  Senate,  no  other  parties  or  bodies  forming  any  part  of  it,  is  the 
only  body  known  to  the  Constitution  of  the  United  States  for  Shis  purpose,  and 
the  Senate  is  composed  of  two  senators  from  each  State. 

Mr.  Howard.  I  £0  not  rise  to  prolong  the  debate,  and  I  entertain  the  hope 
that  we  may  be  able  to  dispose  of  this  question  very  soon.  I  rise  more  for  the 
purpose  of  calling  the  attention  of  the  Chair  to  the  real  matter  before  us,  and  of 
inquiring  whether  the  proposition  now  made  to  us  is  in  order.  I  believe  the 
motion  is,  that  other  senators  shall  be  called  to  take  the  oath,  and  the  senator 
from  Ohio  be  passed  by  for  the  present,  until  other  senators  are  sworn  in.  If 
I  am  mistaken  about  that,  I  should  like  to  be  corrected. 

The  Chief  Justice.  The  senator  from  Ohio  [Mr.  Wade]  presents  himself 
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to  take  the  oath.  The  senator  from  Indiana  [Mr.  Hendricks]  objects.  The 
question  then  is,  Shall  the  senator  from  Ohio  be  sworn  1  Pending  that  proposi- 
tion, the  senator  from  Maryland  [Mr.  Johnson]  moves  that  in  administering  the 
oath  to  senators  the  name  of  the  senator  from  Ohio  [Mr.  Wade]  be  omitted 
in  the  call  until  the  remaining  names  on  the  roll  shall  have  been  called.  That 
is  the  question  now  before  the  body. 

Mr.  Howard.  Yes,  Mr.  President,  I  so  understood;  and  that  is  a  question, 
allow  me  to  say,  w^hich  I  suppose  to  be  entirely  within  the  competency  of  the 
Chair.  There  is  no  rale  requiring  the  members  to  be  called  alphabetically  to 
take  the  oath.  If  the  Chair  should  see  fit  upon  his  own  responsibility  to  call 
them  in  reverse  order,  undoubtedly  he  could  do  so.  I  do  not  see,  therefore,  any 
necessity  of  spending  further  time  in  the  discussion  of  this  particular  motion ;  but 
at  the  same  time  I  must  confess,  on  reflecting  upon  this  objection,  that  it  seems  to 
me  to  resolve  itself  into  a  pure  question  of  order.  The  Senate  of  the  United  States 
are  endeavoring  to  assume  their  judicial  functions  in  a  particular  case,  and  are 
sitting,  or  endeavoring  to  sit,  upon  the  trial  of  an  impeachment.  Therefore,  it 
seems  to  me,  it  must  be  held  that  the  trial  has  commenced.  If  I  am  correct  in 
this,  it  appears  to  me  that  but  one  conclusion  can  be  arrived  at  by  the  Chair. 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for  that  pur- 
pose, they  shall  be  on  oath  or  affirmation. 

The  Constitution  is  mandatory ;  it  is  imperative  in  its  very  terms.  When  a 
senator  offers,  therefore,  to  take  the  oath,  it  becomes  the  duty  of  the  Chair,  under 
the  Constitution,  to  administer  the  oath  to  him,  and  any  objection  to  his  taking 
the  oath  such  as  is  made  here  seems  to  me  to  be  out  of  order,  because  it  implies 
that  we  may,  or  somebody  here  may,  disobey  and  disregard  this  imperative 
mandate  of  the  fundamental  law.  That  will  be  a  question,  I  apprehend,  for  the 
President  of  the  Senate  to  decide. 

Mr.  Buckalew.  I  should  like  to  inquire  of  the  senator  from  Michigan  if  his 
own  rules,  for  the  adoption  of  which  he  has  asked  our  assent  some  days  since, 
do  not  provide  that  the  presiding  officer  may  submit  any  question  to  the  Senate 
for  decision  ?  Having  called  upon  us  to  adopt  such  a  rule,  and  we  having 
assented  to  his  request,  I  think  it  very  extraordinary  that  he  endeavors  to  place 
upon  the  Chair  the  entire  responsibility  of  deciding  this  question  in  any  of  the 
varied  forms  which  it  may  assume,  even  assuming  it  to  be  (which  I  do  not)  a 
question  of  order,  pure  and  simple. 

Gentlemen  read  to  us  a  section  of  the  Constitution  which  says  that  the  Sen- 
ate shall  be  composed  of  two  members  from  each  State,  and  that  each  senator 
shall  possess  one  vote.  I  suppose,  if  we  were  to  be  curious  upon  a  point  of 
constitutional  history,  we  might  ascertain  that  that  last  clause  was  put  in  the 
Constitution  with  reference  to  the  previous  practice  in  the  Congress  of  the  Con- 
federation, where  the  votes  were  taken  by  States.  This  clause,  declaring  that 
each  member  of  the  Senate,  representing  a  State  under  the  new  system,  should 
give  a  single  direct  vote,  was  to  exclude,  1  suppose,  the  practice  which  had  pre- 
viously obtained  of  voting  by  States.  A  fundamental  idea  in  constituting 
bodies  consisting  of  more  than  one  person  is  that  the  members  shall  be  equal ; 
that  each  shall  possess  an  equal  voice  in  its  proceedings.  I  take  it,  therefore, 
that  upon  principle  each  member  of  the  Senate  ought  to  possess  one  vote  ;  and 
that  this  declaration  in  the  Constitution  found  its  way  there  simply  because  the 
practice  previously  in  the  government  which  preceded  our  present  one  had 
been  to  vote  by  States.  I  suppose  that  that  clause  of  the  Constitution  has  no 
other  office  or  meaning.  Most  certainly  it  does  not  bear  any  such  signification 
as  that  attempted  here  to  be  assigned  to  it,  to  oblige  us  upon  every  possible 
question,  whether  we  be  acting  in  a  legislative,  executive,  or  (as  now)  in  a 
judicial  capacity,  to  admit  every  single  member  to  vote  upon  every  single  ques- 
tion which  can  arise.  That  is  simply  the  rule  by  which  votes  shall  be  given 
in  the  Senate — ■"  each  senator  shall  have  one  vote" — but  the  Constitution  does 
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not  attempt  to  define  the  cases  where  each  member  can  vote.  It  does  not 
attempt  to  exclude  cases  where  his  vote  would  be  improper  or  might  be  excluded 
by  law  or  by  rule.  In  conformity  with  this  view  the  Senate  has  already  adopted 
a  rule  for  excluding  votes  in  particular  cases.  It  is  the  practice  of  this  body — 
and  I  believe  in  that  respect  our  practice  conforms  to  that  of  all  other  bodies  of 
similar  constitution — it  is  a  rule  founded  in  natural  propriety  and  justice,  that 
no  man  shall  express  his  voice,  although  he  be  a  representative,  in  a  case  where 
he  shall  have  a  direct  personal  interest  in  the  decision  to  be  made. 

Gentlemen  seem  to  feel  great  difficulty  of  mind,  because,  as  they  say,  with- 
out the  swearing  in  of  the  senator  from  Ohio  the  court  will  not  be  fully  consti- 
tuted ;  that  we  are  at  present  in  an  imperfect  condition ;  that  the  taking  of  an 
oath  by  him,  and  the  taking  of  a  place  among  us  by  him  in  the  new  capacity 
which  we  are  assuming,  is  necessary  and  essential  to  the  constitution  of  the 
body.  That  argument  has  no  weight  with  me  in  determining  the  question 
which  has  been  raised  by  the  objection  of  the  senator  from  Indiana.  Sir,  this 
is  a  difficulty  which  may  arise  in  the  organization  of  any  body  made  up  of 
many  members.  It  may  arise  in  a  judicial,  legislative,  or  in  a  popular  body 
anywhere ;  a  question  with  regard  to  the  membership  of  the  body  in  its  organ- 
ization. Questions  of  this  kind  have  been  continually  occurring  from  the  foun- 
dation of  the  government  in  the  two  houses  of  Congress.  Formerly,  in  the 
Senate,  the  practice  was  that  a  member  who  presented  his  credentials  was  sworn, 
and  afterward,  in  case  there  was  objection  to  his  right,  his  case  was  investigated 
and  determined.  Recently,  however,  the  Senate  seem  to  have  fallen  into  a 
different  practice.  Upon  one  or  more  occasions  recently,  one  notably  in  my 
mind,  the  recent  case  from  Maryland,  a  member  appearing  in  the  Senate  and 
claiming  a  right  to  a  seat,  with  regular  credentials  from  his  State,  upon  an 
objection  made  was  not  sworn.  The  objection  was  sustained.  The  case  was 
sent  to  a  committee  of  this  body  and  investigated  through  many  months,  and 
the  case  was,  in  fact,  acted  upon  at  a  subsequent  session  of  the  Senate,  when  a 
decision  was  arrived  at  and  the  judgment  of  the  Senate  was  pronounced. 

Now,  sir,  in  what  respect  does  this  case  differ  in  principle  from  that  ?  Here 
the  Senate  is  about  to  organize  itself  into  a  court ;  its  members  to  be  put  under 
oath.  The  Chief  Justice  of  the  Supreme  Court  is  called  to  preside  over  the 
proceedings,  and  we  have  to  proceed  as  judges  of  law  and  of  fact  to  decide  the 
gravest  question  which  may  be  presented  to  any  tribunal  in  this  country.  The 
senator  from  Indiana,  when,  the  senator  from  Ohio  appears,  suggests — not  as  a 
challenge  in  the  ordinary  way,  or  upon  ordinary  principles — that  under  the  Con- 
stitution of  the  United  States  the  member  from  Ohio  cannot  sit  in  this  court.  Now, 
sir,  that  question  involves  the  question  of  his  right  to  be  sworn,  and  it  is  made 
at  the  proper  time,  for  it  is  made  when  the  question  arises  legitimately  in  the 
course  of  our  proceedings.  If  the  objection  be  well  grounded  in  the  Constitution 
of  the  United  States  this  is  the  time  to  make  it  for  a  very  plain  reason.  If  it 
be  not  now  made,  assuming  it  to  be  a  just  objection,  what  will  be  the  conse- 
quence ?  That  a  member  not  qualified  to  act  will  become  a  member  of  the  court 
and  take  part  in  its  proceedings;  and  he  will  remain  a  judge  in  the  case,  entitled 
to  vote  upon  all  questions  which  may  arise,  until  at  some  future  time,  perhaps 
days,  weeks,  or  months  hence,  a  manager  for  the  House  or  an  attorney  for  the 
accused  may  raise  the  question  of  his  right  to  sit  by  a  motion  or  challenge. 
Then  only  (accordingto  the  argument)  can  our  power  of  action  upon  this  question 
be  duly  exerted. 

The  argument  has  been  made  by  a  member  in  debate  that  perhaps  the  counsel 
who  come  in  here  will  not  make  the  objection  to  this  particular  member;  and 
what  then  ?  The  Senate  is  to  be  unable  at  any  time  during  the  trial  to  relieve 
itself  from  an  incompetent  member !  Then  an  unlawful  member  may  continue 
to  sit  from  the  beginning  to  the  end  of  the  proceeding !  At  all  events  it  is 
insisted  that  some  attorney-at-law  or  manager  must  raise  the  question  in  order 
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that  we  may  assume  jurisdiction  over  it  and  decide  it.     Can  anything  be  more 
absurd  than  that  ? 

When  you  pursue  this  argument  to  its  consequences,  I  think  it  becomes  mani- 
fest that  this  is  the  time  to  raise  the  question ;  and  I  believe  that  it  is  not  only 
within  our  power  to  raise  the  question  now,  but  that  it  is  our  duty  to  determine 
it.  We  are  acting  under  the  Constitution  of  the  United  States.  Most  of  us 
have  already  been  sworn  by  you,  sir,  to  obey  that  Constitution ;  and  if,  indeed, 
it  be  true  that  by  that  provision  of  the  Constitution  which  calls  you  here  to 
preside  over  our  proceedings — not  to  give  dignity  to  them  merely,  but  for  the 
other  and  better  and  higher  purpose,  to  give  purity  and  a  disinterested  character 
to  those  proceedings — if,  indeed,  it  be  true  that  by  that  provision  the  member 
from  Ohio  (our  presiding  officer)  is  disqualified,  we  cannot  shirk  our  duty  of 
declaring  his  incompetency  on  the  first  occasion  when  the  question  is  made. 

Now,  sir,  upon  what  ground  is  it  that  gentlemen  would  deprive  us  of  that 
ordinary  power  which  exists  in  the  nature  of  things,  to  decide  upon  the  consti- 
tution of  our  own  body?  As  I  said  before,  this  is  not  a  question  of  challenge 
for  partiality,  nor  even  for  interest  under  some  law  which  gives  it  to  a  party  in 
a  court  of  justice.  It  is  a  question  which  arises  under  the  Constitution  as  to 
the  organization  of  our  own  body — who  shall  compose  it ;  and  we  are  to  meet 
that  question,  and  decide  it,  in  the  very  outset  of  our  proceedings. 

The  senator  from  Massachusetts  has  read  to  us  what  Judge  Story  wrote  about 
1830,  in  which  he  stated  an  opinion  similar  to  that  which  was  contained 
in  a  communication  from  yourself,  sir,  to  the  Senate  yesterday ;  and  that 
was,  that  when  the  President  of  the  United  States  is  on  trial  upon  articles  of 
impeachment  the  Chief  Justice  is  called  to  preside  because  the  presiding  officer 
of  the  Senate  is  a  party  in  interest,  and  it  would  be  a  scandal  to  have  him  pre- 
side in  a  case  where  his  own  possible  accession  to  the  office  of  President  of  the 
United  States  was  involved.  I  am  content  for  the  present  to  take  the  opinion  of 
the  present  Chief  Justice  of  the  Supreme  Court  of  the  United  States,  and 
the  opinion  of  the  most  eminent  commentor  upon  American  law,  in  preference 
to  the  opinion  of  the  Senator  from  Massachusetts  pronounced  here  in  debate. 
I  think  it  would  be  an  impropriety,  if  nothing  worse,  for  the  Senate  to  proceed 
at  this  moment,  upon  the  strength  of  his  opinion  and  of  his  argument  against 
the  highest  authorities,  to  pronounce  that  the  senator  from  Ohio  is  entitled,  as  a 
member  of  the  Senate  sitting  as  a  court  of  impeachment,  to  try  the  present  case. 

In  the  courts  of  justice  I  understand  that  challenges  are  to  be  made  to  jurors 
before  they  are  sworn.  If  that  time  has  passed  by,  and  the  juror  is  charged, 
under  oath,  with  the  trial  of  the  case,  it  is  too  late  to  object ;  and,  undoubtedly, 
if,  during  the  progress  of  this  trial,  an  objection  should  be  made  to  the  compe- 
tency of  one  of  the  members  of  the  court  to  sit  in  the  case,  the  answer  which 
would  be  made  before  us  and  pressed  upon  our  attention  would  be  that  the  objec- 
tion came  too  late,  that  the  member  had  already  been  sworn. 

Mr.  Frelinghuysen.  I  should  like  to  ask  the  senator  from  Pennsylvania 
whether  he  considers  that  the  respondent,  the  accused,  has  waived  his  right  to 
challenge,  if  any  such  right  exists,  as  to  all  those  members  of  the  Senate  who 
have  been  sworn ;  and  if  he  has  not  waived  that  right,  is  not  that  conclusive 
proof  that  this  is  not  the  time  to  interpose  the  objection,  but  that  the  challenge, 
if  a  challenge  can  be  made,  must  be  made  to  giving  the  vote,  not  to  taking  the 
oath? 

Mr.  Buckalew.  I  am  not  arguing  the  question  of  a  challenge  which  may  be 
presented  during  the  trial.  All  that  I  was  alluding  to  at  the  moment  the  senator 
interrupted  roe  was  the  point  that  the  particular  argument  I  mentioned  would 
be  made.  I  am  not  treating  this  as  a  question  of  challenge  by  a  party  before 
us.  I  am  not  arguing  on  that  ground.  The  question  has  not  been  put  upon 
that  ground  by  the  senator  from  Indiana  or  the  senator  from  Maryland.  A  right 
of  challenge  is  a  right  given  by  a  statute  to  a  party  in  court  to  interpose  in  a 
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particular  manner  and  raise  a  particular  question.  We  have  nothing  of  that  kind 
here.  It  is  not  involved  in  the  present  debate.  The  question  now  before  us 
and  for  our  decision  is  this  :  in  proceeding  to  constitute  ourselves  into  a  court, 
an  objection  being  made  that  a  particular  senator  is  not  qualified  to  sit  in  that 
court  at  all,  is  it  not  our  duty  to  meet  the  question  and  decide  it  ?  The  practice 
that  I  was  going  to  point  out  of  both  houses  of  Congress,  at  least  in  recent  times, 
would  seem  fully  to  sustain  this  course.  I  have  already  mentioned  the  case  of 
the  senator  from  Maryland.  In  the  House  of  Representatives,  when  members 
have  appeared  there  in  the  present  Congress,  the  whole  delegation  from  a  State- 
have  had  their  cases  referred.  Their  being  sworn  in  was  deferred  for  the  time 
until  some  investigation  took  place.  It  is  an  ordinary  mode  of  proceeding,  and 
it  is  a  power  which  may  be  assumed  by  any  body,  unless  there  be  some  statute 
or  constitution  to  prevent  it,  in  deciding  upon  the  qualifications  of  its  own  mem- 
bers. The  Senate  has  a  general  power  to  decide  upon  the  qualifications  of  its 
own  members.  Now,  when  we  come  to  act  in  a  particular  capacity  and  under 
oath,  have  we  not  the  power  to  decide  upon  the  qualifications  of  the  members 
of  the  Senate  who  are  to  act  in  this  new  capacity,  and  if  there  be  any  incapacity 
to  declare  it  ] 

One  point  more,  and  I  will  leave  the  debate.  The  senator  from  Massachusetts 
informs  us  that  in  1798,  when  the  House  of  Representatives  presented  articles 
of  impeachment  against  Senator  Blount,  they  made  a  demand  on  the  Senate 
that  he  should  be  sequestered  from  his  seat.  Like  the  senator  from  Ohio,  he 
was  a  member  of  this  body,  as  it  was  then  constituted,  sitting  here  under  oath, 
speaking  the  voice  of  a  State,  having,  one  would  suppose,  as  much  authority 
and  power  as  any  of  his  colleagues.  What  did  the  House  of  Representatives 
do  ?  They  asked  the  Senate,  for  the  purposes  of  the  trial  and  during  the  whole 
trial,  to  sequester  him  from  his  seat ;  that  is,  to  remove  him  from  it ;  to  say  he 
should  not  sit  and  take  part  in  the  proceedings.  That  was  the  demand  of  the 
House  of  Representatives  at  a  time  when  the  House  was  composed  of  giants  in 
intellect,  who  had  participated  in  the  formation  of  the  very  Constitution  under 
which  this  proceeding  takes  place.  They  made  that  demand  of  the  Senate. 
Was  it  repelled  1  Was  it  supposed  to  be  an  unreasonable  or  an  impertinent 
demand  ?  Was  it  supposed  that  the  House  of  Representatives  asked  the  Senate 
to  do  an  unreasonable  and  unlawful  thing  ?  That  was  done  in  the  very  begin- 
ning of  the  proceedings,  before  the  members  of  the  Senate  were  sworn  at  all — 
earlier  than  the  senator  from  Indiana  now  interposes  in  the  present  case  upon 
this  question  of  swearing  the  senator  from  Ohio.  The  Senate  did  not  resent 
that  demand  of  the  House  of  Representatives.  They  made  no  objection  to  it. 
Subsequently,  however,  for  good  reasons,  which  I  need  not  now  recite,  they  did 
what  was  more  effectual :  they  expelled  Blount  from  membership  by  virtue  of  the 
constitutional  power  which  they  possessed.  By  a  two-thirds  vote  they  not  only 
sequestered  him  from  the  Senate  during  the  trial,  but  deprived  him  of  his  seat 
'  during  his  whole  term.     That  was  the  action  of  the  Senate. 

Now,  Mr.  President,  if  the  House  of  Representatives  has  a  right  to  ask 
the  Senate  to  remove  or  to  sequester  a  member  from  this  body  because  he  is 
interested  in  the  trial  which  is  to  take  place,  it  must  be  upon  an  affirmance  of 
the  very  point  in  this  debate,  that  is,  that  the  Senate,  in  constituting  itself  intp 
a  court,  has  a  right  in  a  proper  case  to  omit  a  member  from  being  sworn,  from 
becoming  a  part  of  the  body  as  reorganized  for  the  special  purpose.  I  insist, 
therefore,  that  this  case,  to  which  the  senator  from  Massachusetts  has  referred 
as  authority,  will  instruct  us  that  it  is  our  duty  now  to  act  upon  this  case,  and, 
by  omitting  to  swear  the  senator  from  Ohio,  leave  him  to  his  general  rights  as 
a  senator  ;  but,  for  a  particular  constitutional  reason,  not  to  permit  him  to  act 
with  us  in  this  particular  trial,  when  the  result  of  the  trial,  if  conviction  takes 
place,  will  be  to  place  him  in  the  office  of  President  of  the  United  States. 

I  repeat,  sir,  from  my  point  of  view,  this  is  not  in  the  nature  of  a  challenge 
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by  a  party.  Nor  is  it  an  objection  made  as  a  matter  of  favor  to  either  party  in 
this  proceeding.  It  is  made  as  a  constitutional  objection,  as  a  question  of  mem- 
bership, as  a  question  upon  the  organization  of  the  Senate  into  a  court  of 
impeachment. 

As  to  the  capacity  in  which  the  Senate  act,  it  seems  to  me  there  is  no  difficulty. 
The  old  writers  and  the  old  commentators  used  clear  language — "  the  Senate  of 
the  United  States  sitting  as  a  court  of  impeachment."  That  was  the  descrip- 
tion of  bodies  like  the  one  we  are  about  organizing,  in  olden  times,  and  the  uni- 
form language  applied  to  them  down  to  this  day.  It  is  still  the  Senate  of  the 
United  States,  but  it  sits  as  a  court ;  for  the  time  being  it  must  act  upon  judicial 
rules,  and  must  administer  the  laws  of  the  United  States  which  are  applicable 
to  the  particular  case.  Its  legislative  powers  and  functions  are  left  behind  it. 
It  has  taken  on  a  new  character  and  is  performing  a  new  function,  judicial  in 
its  nature  and  judicial  only.     That  is  the  whole  of  it. 

Mr.  Morton.  I  respectfully  submit  that  the  latter  part  of  the  argument  of  the 
senator  from  Pennsylvania  does  not  accord  well  with  the  first  part.  The  dis- 
tinguished senator  from  Pennsylvania  started  out  by  saying  that  we  were  now 
organizing  a  court.  He  then  used  the  words,  "  We  are  about  to  constitute  a 
court."  He  talked  a  great  deal  about  the  creation  or  constitution  of  a  court. 
He  proceeded  upon  the  theory,  as  did  my  colleague  in  his  first  argument,  that 
we  were  about  to  constitute  a  court  which  was  to  be  selected  from  the  members 
of  the  Senate.  Mr.  President,  the  error  of  this  whole  argument  is  right  here.  The 
Constitution  has  constituted  the  tribunal  itself.  We  have  no  right  to  organize 
a  court.  We  have  no  right  to  constitute  a  court.  The  tribunal  is  constituted 
by  the  Constitution  itself,  and  is  simply  the  Senate  of  the  United  States. 

The  remark  was  made,  I  believe,  by  the  senator  from  Ohio,  and  perhaps  by 
the  senator  from  Massachusetts,  that  it  was  immaterial  whether  you  call  it  a 
court  or  a  Senate.  It  is  not  very  material  what  you  call  it ;  but  it  is  material 
that  you  shall  proceed  simplv  on  the  idea  that  it  is  a  Senate  and  nothing  else. 
That  is  material ;  for  if  you  abandon  that  plain  and  simple  idea  and  adopt  the 
theory  that  this  tribunal  is  yet  to  be  constituted,  you  will  wander  from  the 
Constitution  itself.  The  Constitution  settles  the  whole  question  in  a  few  words. 
It  says,  "the  Senate  shall  have  the  sole  power  to  try  all  impeachments ;"  and 
when  it  has  said  that,  it  has  itself  constituted  the  tribunal.  The  Senate  is  the 
tribunal.  Who  compose  that  tribunal  ?  The  senator  from  Ohio  [Mr.  WadeJ 
is  one  of  the  men  who  now  compose  that  tribunal,  and  we  cannot  get  away 
from  that  conclusion. 

It  may  be  said  that  while  the  Senate  is  trying  an  impeachment  it  is  exercising 
judicial  powers.  That  makes  no  difference.  Why,  sir,  when  we  come  in  here 
to  counsel  as  to  the  confirmation  of  an  appointment  of  the  President  we  are  not 
acting  as  a  legislative  body ;  our  functions  are  decidedly  executive  in  their 
character  ;  but  still  we  act  not  as  an  executive  body,  or  as  part  of  the  presi- 
dency of  the  United  States,  but  we  act  simply  as  the  Senate.  Our  duties  are 
then  executive  in  their  character ;  but  we  are  performing  them  simply  as  the 
Senate.  So  when  we  exercise  what  may  be  called  judicial  power  in  this  case, 
we  do  not  do  it  as  a  court ;  we  are  doing  it  simply  in  the  character  of  the  Sen- 
ate of  the  United  States,  performing  certain  powers  or  duties  that  are  imposed 
upon  us  by  the  Constitution. 

All  this  talk  about  organizing  a  court ;  all  this  talk,  in  the  language  of  my 
friend  from  Pennsylvania,  of  constituting  a  tribunal,  it  seems  to  me,  is  idle. 
The  Constitution  has  done  that  for  us.  It  only  requires  that  when/this  tribunal 
shall  act  in  this  capacity  it  shall  be  sworn.  We  have  no  right  to  refuse  to  be 
sworn.  If  I  were  to  refuse  I  should  violate  my  duty.  If  the  senator  from 
Ohio  should  refuse  he  would  violate  his  duty.  It  seems  to  me  this  is  the 
whole  of  it.  The  simple  idea  is,  that  it  is  a  Senate,  and  the  tribunal  is  already 
formed — is  not  to  be  formed,  but  is  formed  now;  and  the  Constitution  says  it 
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shall  be  under  oath.  The  senator  from  Ohio  had  no  choice  but  to  take  the 
oath.  As  to  what  he  shall  do  hereafter  on  the  challenge  of  the  accused  is  a 
question  that  I  will  not  discuss  now.  It  is  enough  to  say  that  all  this  talk 
about  a  high  court*  of  impeachment,  about  a  tribunal  yet  to  be  constituted,  yet 
to  be  organized,  is  outside  of  the  Constitution.  We  are  sitting  simply  as  a 
Senate,  as  much  so  as  when  we  pass  a  bill  or  as  when  we  ratify  a  treaty.  The 
Constitution  says  so,  and  there  is  nobody  that  is  authorized  to  say  no. 

Mr.  Dixon.  Mr.  President,  the  President  of  the  United  States  is  about  to  be 
tried  before  this  body,  either  as  a  Senate  or  as  a  court,  upon  articles  brought 
against  him  by  the  House  of  Representatives,  charging  him  with  frigh  crimes 
and  misdemeanors.     In  case  of  his 

Mr.  Grimes,  (to  Mr.  Dixon.)     Will  you  give  way  for  a  motion  to  adjourn  ? 

Mr.  Dixon.  If  the  Senate  wish  to  adjourn  I  will  not  take  up  the  time  of  the 
Senate  now. 

Mr.  Grimes.  I  understand  that  the  Chief  Justice  of  the  United  States  has 
been  sitting  in  the  Supreme  Court  and  in  this  chamber  since  11  o'clock  this 
morning  without  an  opportunity  to  leave  his  chair.  I  think  it  is  due  to  him 
and  to  the  Senate  that  we  should  now  adjourn,  and  settle  this  question  to-morrow 
morning.     I  therefore  make  that  motion. 

Mr.  Howard.  What  is  the  motion  ? 

Mr.  Grimes.  To  adjourn  until  to-morrow. 

Mr.  Howard.  To  adjourn  what  until  to-morrow? 

Mr.  Grimes.  This  court. 

Mr.  Howard.  We  have  a  rule  by  which  the  Senate,  sitting  for  the  trial  of 
an  impeachment,  may  adjourn  itself,  and  still  the  ordinary  business  of  the  Sen- 
ate continue,  so  that  we  may  relieve  the  Chief  Justice  without  adjourning  the 
Senate. 

Mr.  Grimes.  My  motion  is  that  the  court  adjourn  until  to-morrow  at  1  o'clock. 

Mr.  Anthony.  1  think  the  proper  motion  woul£  be  that  the  Senate  proceed 
Jo  the  consideration  of  legislative  business. 

The  Chief  Justice.  The  court  must  first  adjourn.  Senators,  you  who  are 
in  favor  of  adjourning  the  court  until  to-morrow  at  1  o'clock  will  say  ay,  and 
those  of  the  contrary  opinion  will  say  no. 

The  question  being  put,  the  motion  was  agreed  to. 

The  Chief  Justice  thereupon  declared  the  court  adjourned  until  one  o'clock 
to-morrow,  and  vacated  the  chair. 


In  Senate,  March  6,  1868. 

The  Chief  Justice.  The  Senate  will  come  to  order.  The  proceedings  of 
yesterday  will  be  read. 

The  Secretary  read  the  "  proceedings  of  the  Senate  sitting  on  the  trial  of 
the  impeachment  of  Andrew  Johnson,  President  of  the  United  States,  on 
Thursday,  March  5,  186S,"  from  the  entries  on  the  journal  kept  for  that  pur- 
pose by  the  Secretary. 

The  Chief  Justice.  At  its  adjournment  last  evening  the  Senate,  sitting  for 
the  trial  of  impeachment,  had  under  consideration  the  motion  of  the  senator 
from  Maryland,  [Mr.  Johnson,]  that  objection  having  been  made  to  the  senator 
from  Ohio  [Mr.  Wade]  taking  the  oath,  his  name  should  be  passed  until  the 
remaining  members  have  been  sworn.  That  is  the  business  now  before  the 
body.  The  senator  from  Connecticut  [Mr.  Dixon]  is  entitled  to  the  floor  on 
that  motion. 

Mr.  Dixon.  Mr.  President 

Mr.  Howard.  Excuse  me  one  moment.  Mr.  President,  I  rise  to  a  question 
of  order. 
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The  Chief  Justice.  The  senator  from  Michigan  will  state  his  point  of 
order. 

Mr.  Howard.  By  the  Constitution  the  Senate  sitting  on  the  trial  of  an 
impeachment  is  to  be  on  oath  or  affirmation  ;  each  member  of  the  Senate,  by 
the  Constitution,  is  a  component  member  of  the  body  for  that  purpose.  There 
can,  therefore,  be  no  trial  unless  this  oath  or  affirmation  is  taken  by  the  respect- 
ive senators  who  are  present.  The  Constitution  of  the  United  States  is  imper- 
ative; and  when  a  member  presents  himself  to  take  the  oath  I  hold  that  as  a 
rule  of  order  it  is  the  duty  of  the  presiding  officer  to  administer  the  oath,  and 
that  his  proposition  to  take  the  oath  cannot  be  postponed ;  that  other  members 
have  ho  control  over  the  question,  but  that  it  is  a  simple  duty  devolved  upon 
the  presiding  officer  of  the  body  to  administer  the  oath. 

Further,  sir,  the  Senate,  on  the  second  day  of  the  present  month,  adopted 
rules  for  their  government  on  proceedings  of  this  kind.     Rule  3  declares  that — 

Before  proceeding  to  the  consideration  of  the  articles  of  impeachment,  the  presiding  officer 
shall  administer  the  oath  hereinafter  provided  to  the  members  of  the  Senate  then  present — 

Mr.  Wade  is  present  and  ready  to  take  the  oath — 

and  to  the  other  members  of  the  Senate  as  they  shall  appear,  whose  duty  it  shall  be  to  take 
the  same. 

The  form  of  the  oath  is  also  prescribed  in  our  present  rules,  and  is  as  follows  : 

I  solemnly  swear  (or  affirm,  as  the  case  maybe)  that  in  all  things  appertaining  to  the  trial 

of  the  impeachment  of ,  now  pending,  I  will  do  impartial  justice  according  to 

the  Constitution  and  laws :    So  help  me  God. 

That  is  the  form  of  the  oath  prescribed  by  our  rules.  It  is  the  form  in  which 
the  presiding  officer  of  this  body  himself  is  sworn.  It  is  the  form  in  which  we 
all,  thus  far,  have  been  sworn.  And  so  far  as  the  rules  are  concerned,  I  insist 
that  they  have  already  been  adopted  and  recognized  by  us,  so  far  as  it  is  possi- 
ble during  the  condition  in  which  we  now  are  of  organizing  ourselves  for  the 
discharge  of  our  judicial  duty.  I,  therefore,  made  it  a  point  of  order  that  the 
objection  made  to  the  swearing  in  of  Mr.  Wade  is  out  of  order ;  and  also  that 
the  motion  of  the  senator  from  Maryland,  to  postpone  the  swearing  in  of  Mr. 
Wade,  is  out  of  order  under  the  rules  and  under  the  Constitution  of  the  United 
States ;  and  I  ask  most  respectfully,  but  earnestly,  that  the  President  of  the 
Senate,  the  Chief  Justice  of  the  Supreme  Court  of  the  United  States,  now  pre- 
siding in  the  body,  will  decide  this  question  of  order,  and  without  debate. 

Mr.  Dixon.  Mr.  President 

Mr.  Howard.  I  object  to  any  further  debate. 

Mr.  Dixon.  The  very  question  before  the  Senate  is  whether  under  this  rule 
the  senator  from  Ohio  can  be  sworn. 

Mr.  Drake.  Mr.  President,  I  call  the  senator  from  Connecticut  to  order. 

The  Chief  Justice.  The  senator  from  Connecticut  is  called  to  order.  The 
senator  from  Michigan  has  submitted  a  point  of  order  for  the  consideration  of 
the  body.  During  the  proceedings  for  the  organization  of  the  Senate  for  the 
trial  of  an  impeachment  of  the  President  the  Chair  regards  the  general  rules  of 
the  Senate  as  applicable,  and  that  the  Senate  must  determine  for  itself  every 
question  which  arises,  unless  the  Chair  is  permitted  to  determine  it.  In  a  case 
of  this  sort,  affecting  so  nearly  the  organization  of  this  body,  the  Chair  feels 
himself  constrained  to  submit  the  question  of  order  to  the  Senate.  Will  the 
senator  from  Michigan  state  his  point  of  order  in  writing  ? 

While  the  point  of  order  raised  by  Mr.  Howard  was  being  reduced  to  writing 
at  the  desk, 

Mr.  Dixon.  I  rise  to  a  question  of  order. 

The  Chief  Justice.  A  point  of  order  is  already  pending,  and  a  second 
point  of  order  cannot  be  made  until  that  is  disposed  of. 

Mr.  Dixon.  I  submit  to  the  presiding  officer  whether  a  point  of  order  can  be 
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made  with  regard  to  that  question,  and,  with  the  consent  of  the  Chair,  I  will 
state 

The  Chief  Justice.  The  Chair  is  of  opinion  that  no  point  of  order  can  be 
made  pending  another  point  of  order. 

Mr.  Howard's  point  of  order  having  been  reduced  to  writing, 

The  Chief  Justice.  Senators,  the  point  of  order  submitted  by  the  senator 
from  Michigan  is  as  follows  :  "  That  the  objection  raised  to  administering  the 
oath  to  Mr.  Wade  is  out  of  order,  and  that  the  motion  of  the  senator  from  Mary- 
land, to  postpone  the  administering  of1  the  oath  to  Mr.  Wade  until  other  senators 
are  sworn,  is  also  out  of  order,  under  the  rules  adopted  by  the  Senate  on  the 
2d  of  March  instant,  and  under  the  Constitution  of  the  United  States."  The 
question  is  open  to  debate. 

Mr.  Dixon.  Mr.  President,  as  I  understand 

Mr.  Drake.  I  call  the  senator  from  Connecticut  to  order.  Under  the  rules 
of  the  Senate  questions  of  order  are  not  debatable. 

Mr.  Dixon.  I  would  remind  the  senator  that  when  questions  of  order  are 
referred  to  the  Senate  for  their  decision  they  are  always  debatable. 

Mr.  Drake.  I  do  not  so  understand  the  rules  of  the  Senate.  There  can  be 
a  debate  upon  an  appeal  from  the  decision  of  the  Chair ;  but  there  can  be  no 
debate  in  the  first  instance  on  a  question  of  order,  as  I  understand  the  rules  of 
the  Senate. 

The  Chief  Justice.  The  Chair  rules  that  a  question  of  order  is  debatable 
when  submitted  to  the  Senate. 

Mr.  Drake.  If  I  am  mistaken  in  the  rules  of  the  Senate  on  that  subject  I 
should  Jike  to  be  corrected,  but  I  think  I  am  not. 

The  Chief  Justice.  The  senator  from  Missouri  is  out  of  order  unless  he 
takes  an  appeal  from  the  decision  of  the  Chair. 

Mr.  Drake.  Well,  sir,  if  it  is  according  to  the  rules  of  the  Senate  debatable, 
I  have  nothing  to  say. 

Mr.  Pomeroy.  The  senator  must  be  aware  that  when  the  Chair  makes  a 
decision  it  is  to  be  decided  without  debate ;  but  when  it  is  submitted  to  the 
Senate  our  custom  i3  that  it  is  debatable. 

Mr.  Johnson  and  others.  Always. 

Mr.  Pomeroy.  But  it  is  not  always  submitted  to  the  Senate.  , 

"Mr.  Howard.  I  ask  leave  of  the  Senate  to  read  the  sixth  of  the  general 
rules  of  the  Senate  : 

If  any  member,  in  speaking  or  otherwise,  transgress  the  rules  of  the  Senate  the  pre- 
siding officer  shall,  or  any  member  may,  call  to  order  ;  and  when  a  member  shall  be  called 
to  order  by  the  President  or  a  senator  he  shall  sit  down,  and  shall  not  proceed  without  leave 
of  the  Senate.  And  every  question  of  order  shall  be  decided  by  the  President  without 
debate,  subject  to  an  appeal  to  the  Senate,  and  the  President  may  call  for  the  sense  of  the 
Senate  on  any  question  of  order. 

Mr.  Dixon.  I  understand  the  sense  of  the  Senate  to  be  as  I  supposed,  and  I 
take  it  I  have  a  right  to  proceed.  How  far  I  have  a  right  to  discuss  the  gen- 
eral question  I  am  somewhat  uncertain.  I  suppose  that  the  question  is  now 
presented  rnerely  in  that  different  shape  alluded  to  by  the  senator  from  Michi- 
gan yesterday  when  he  reminded  the  Senate  that,  after  all,  this  was,  in  his 
opinion,  a  question  of  order,  and  ought  to  be  so  discussed.  I  take  it,  Mr. 
President,  the  question  now  before  this  body  is,  whether  as  a  question  of  order 
of  the  orderly  proceedings  of  this  tribunal  the  senator  from  Ohio  [Mr.  Wade] 
can  be  sworn  j  and  it  is  upon  that  question  that  I  now  propose  to  address  this 
body. 

Mr.  President,  when  I  had  the  honor  yesterday  of  addressing  this  tribunal, 
and  gave  way  to  a  motion  to  adjourn,  I  was  remarking  that  the  President  of 
the  United  States  was  about  to  be  tried  before  this  body  in  its  judicial  capacity, 
whether  called  a  court  or  not,  upon  articles  of  impeachment  presented  by  the 
House  of  Representatives.     If  upon  the  trial  he  be  convicted  the  judgment 
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may  extend  to  his  removal  from  office  and  to  his  disqualification  hereafter  to 
hold  any  office  of  profit  or  trust  under  the  United  States.  How  far  the  judg- 
ment would  extend  in  case  of  his  conviction  it  is  of  course  impossible  for  any 
one  now  to  say.  In  all  human  probability  it  would  extend  at  least  as  far  as  to 
his  removal  from  office ;  and,  in  that  event,  the  very  moment  that  the  judg- 
ment was  rendered  the  office  of  President  of  the  United  States,  with  all  its 
powers  and  all  its  attributes,  would  be  vested  in  the  senator  from  Ohio,  now 
holding  the  office  of  President  of  this  body.  The  office  would  vest  in  the 
President  of  the  Senate  for  the  time  being.  And  the  question  for  this  tribunal 
now  to  decide  is,  whether,  upon  the  trial  of  the  President  of  the  United  States, 
the  person  holding  the  office  of  President  of  the  Senate,  and  in  whom  the  office 
of  President  of  the  United  States,  upon  the  conviction  of  the  accused,  will 
immediately  vest,  can  be  a  judge  in  that  case.  That,  sir,  is  the  question 
before  us. 

Mr.  Sherman.  I  very  rarely  call  a  senator  to  order,  but  I  feel  it  my  duty  on 
this  occasion  to  do  so  in  regard  to  the  senator  from  Connecticut.  I  think  he  is 
not  in  order  in  the  discussion  he  is  now  pursuing.  The  point  submitted  to  the 
Senate  by  the  Chair,  and  to  be  settled  by  the  Senate,  is  whether  or  not  it  is  in 
order  to  proceed  with  this  discussion.  While  that  matter  is  being  submitted  to 
the  Senate  the  senator  from  Connecticut  goes  on  and  discusses  the  main  ques- 
tion that  was  discussed  yesterday.  It  seems  to  me  that  in  a  tribunal  like  this 
each  senator  should  Observe  strictly  the  rules  of  order.  I  therefore  make  the 
point  of  order  on  the  senator  from  Connecticut,  and  hope  the  discussion  will  be 
confined  to  the  point  of  order  which  is  submitted  now  to  the  Senate. 

Mr.  Dixon.  If  I  may  be  permitted,  I  beg  to  say  to  the  Senate  that  I  am 
attempting  to  discuss  the  question  of  order  in  what  seems  to  me  a  proper 
manner. 

The  Chief  Justice.  The  senator  from  Ohio  makes  the  point  of  order  that 
the  senator  from  Connecticut,  in  discussing  the  pending  question  of  order,  must 
confine  himself  strictly  to  that  question,  and  not  discuss  the  main  question 
before  the  Senate.  In  that  point  of  order  the  Chair  conceives  that  the  senator 
from  Ohio  is  correct,  and  that  the  senator  from  Connecticut  must  confine  him- 
self strictly  to  the  discussion  of  the  point  of  order  before  the  house. 

Mr.  Dixon.  Mr.  President,  I  commenced  by  saying  that  it  was  somewhat 
uncertain  in  my  own  mind  how  far  it  would  be  proper  to  go  into  the  general 
merits  of  this  question  upon  the  point  of  order ;  but  that  I  supposed  it  would 
be  proper  to  discuss  the  general  question.  And  I  will  now  take  the  liberty  to 
say  to  the  presiding  officer  of  this  body  that  if  I  were  now  commencing  this 
debate  without  the  example  of  those  senators  before  me  who  have  already  in 
the  fullest  manner  discussed  the  pending  question,  who,  up  to  the  time  when  I 
was  permitted  the  privilege  of  the  floor,  made  no  objection  to  a  full  discussion — 
if  I  had  commenced  before  that  example,  I  should  perhaps  consider  myself 
more  strictly  limited  in  the  course  of  my  remarks  than  I  feel  myself  to  be  with 
that  example  before  me.  If  permitted  to  proceed  without  interruption,  I  will 
say  frankly  to  the  Senate  that  I  propose  to  go  into  the  general  merits  of  the 
question  whether  the  President  pro  tempore  of  this  body  can  be  sworn  in  as  a 
judge  in  this  case — the  same  question  which  has  been  discussed  by  other  sena- 
tors. If  it  is  the  opinion  of  the  Senate  that  I  cannot  go  into  that  question,  I 
certainly  have  not  that  desire  to  force  myself  upon  the  attention  of  the  Senate 
that  I  should  insist  upon  attempting  to  evade  a  rule.  I  should  prefer,  there- 
fore, that  senators  would  inform  me,  or  that  the  Chair  would  inform  me,  how 
far  I  may  proceed,  and  1  certainly  shall  not  willingly  be  guilty  of  any  impro- 
priety. But  I  beg  leave  again  to  remind  the  Senate  that  this  strict  rule  is 
applied  to  me  after  ten  senators  at  least  have  fully  discussed  this  question ;  and 
the  senator  who  raises  the  question  himself  has  spoken,  I  think,  at  grea 
length  not  less  than  three  times.     Now,  sir,  if  it  is  the  will  of  the  Senate  tha 


392  IMPEACHMENT    OF   THE   PRESIDENT. 

I  may  proceed,  I  certainly  shall  be  gratified  to  do  it.     As  I  have  already  said, 
I  have  no  desire  to  proceed  with  constant  interruptions  upon  questions  of  order. 

Mr.  Johnson.  I  believe  the  questions  of  order  raised  by  the  honorable  mem- 
ber from  Michigan  are,  that  the  senator  from  Ohio  has  a  right  to  be  sworn  and 
that  the  Senate  have  no  right  to  ask  that  it  should%e  postponed  even  for  a  day. 
He  places  it  upon  the  ground  that,  being  a  senator  of  the  United  States,  he  is 
by  the  Constitution  of  the  United  States  made  a  member  of  the  court.  The 
argument  yesterday  on  both  sides  was  an  attempt  to  show  the  affirmative  and 
the  negative  of  that  proposition.  Whether  it  is  in  order  to  object  to  his  being 
sworn  necessarily  involves  the  question  whether,  under  the  Constitution,  he  has 
a  right  to  be  sworn.  The  honorable  member  made  another  question  of  order, 
or,  rather,  made  it  part  of  his  first  question  of  order,  that  these  points  are  to  be 
decided  without  debate.  You,  Mr.  Chief  Justice,  have  held  that,  as  you  have 
submitted  the  questions  to  the  deliberation  and  decision  of  the  Senate,  they 
may  be  debated.  All  questions  of  order,  when  submitted  by  the  presiding 
officer  himself  to  the  Senate,  or  when  they  are  brought  before  the  Senate  by 
an  appeal  from  his  decision,  are  always  open  to  debate.  Then  what  is  to-be 
debated  under  the  question  of  order,  which  is,  that  there  is  no  right  to  object  to 
the  honorable  member  from  Ohio  taking  the  oath  as  a  member  of  this  court  1 
I  suppose  whether  he  has  that  right.  The  objection  that  the  right  is  a  matter 
which  cannot  be  disputed  assumes  the  whole  controversy.  If  it  was  admitted 
by  every  member  of  the  Senate  that  the  honorable  member  from  £)hio  had  a 
right  to  be  sworn  there  would  be  no  question  before  the  Senate.  Some  of  the 
members  of  the  Senate  think  that,  for  reasons  stated  in  the  debate  yesterday, 
he  has  no  right  to  be  sworn  as  a  member  of  this  court.  Whether  it  is  in  order 
to  make  that  objection  necessarily  involves  the  question  whether  he  has  a  right 
to  be  sworn.  I  do  not  see  that  there  can  be  any  other  question  discussed  upon 
the  question  of  order  raised  by  the  honorable  member  from  Michigan  but  the 
question  whether  the  honorable  member  from  Ohio  has  under  the  Constitution 
a  right  to  be  sworn. 

Mr.  Hendricks.  I  ask  for  the  reading  of  the  point  of  order. 

The  Secretary  again  read  the  point  of  order  submitted  by  Mr.  Howard. 

Mr.  Dixon.  I  think  T  shall  be  able  to  discuss  that  question  of  order. 

Mr.  Hendricks.  All  that  I  desired  to  say  was  this,,  that  the  discussion 

Mr.  Howard.  If  the  senator  from  Indiana  will  allow  me  one  word,  I  desire 
to  call  his  attention  to  the  23d  rule  that  we  have  adopted.  Possibly  it  may 
have  escaped  his  attention  : 

All  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays,  which  shall  be  entered 
on  the  record,  and  without  debate. 

Mr.  Johnson.  The  honorable  member  will  permit  me  to  make  a  suggestion 
upon  the  effect  of  that  rule.  I  was  aware  of  the  existence  of  the  23d  rule,  but 
that  goes  into  force  only  after  we  have  become  a  court.  The  question  now  is 
as  to  the  manner  in  which  we  are  to  organize  ourselves  as  a  court.  After  we 
are  organized  all  questions  of  order  are,  by  force  of  the  23d  rule,  to  be  decided 
without  debate. 

Mr.  Sherman.  I  should  like  to  ask  the  senator  from  Maryland  if  there  is 
any  doubt  of  the  power  of  the  Senate  to  prescribe  the  mode  and  manner  of 
organizing  the  court  preliminary  to  the  final  organization?  There  can  be  no 
doubt  of  it.  The  last  clause  of  the  third  rule  adopted  by  us  the  other  day 
provides  that — 

Before  proceeding  to  the  consideration  of  the  articles  of  impeachment  the  presiding  officer 
shall  administer  the  oath  hereinafter  provided  to  the  members  of  the  Senate  then  present, 
and  to  the  other  members  of  the  Senate  as  they  shall  appear. 

Now,  I  will  ask  any  senator  whether  another  senator  may  stop  the  execu- 
tion of  this  imperative  order  of  the  Senate  while  it  is  going  on,  and  give  rise  to 
a  long  debate  when  the  presiding  officer,  in  obedience  to  this  rule,  is  executing 
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the  order  of  the  Senate  ?  He  might  just  as  well  stop  the  calling  of  the  roll 
when  the  yeas  and  nays  were  being  taken  upon  a  motion  and  begin  a  discus- 
sion upon  the  right  of  a  senator  to  vote  on  a  pending  motion  as  to  stop  the  exe- 
cution of  this  order  of  the  Senate,  while  the  presiding  officer,  in  pursuance  of 
the  rule,  is  executing  it.  It  cannot  be  done.  The  presiding  officer  is  bound  to 
execute  the  rule  of  the  Senate  in  the  ordinary  way.  Nothing  can  interrupt  the 
execution  of  the  order  when  once  adopted. 

Mr.  Dixon.  With  the  consent  of  the  Senate  I  propose  now — if  the  honorable 
senator  from  Ohio  (Mr.  Sherman)  calls  me  to  order  I  can  proceed  only  by  con- 
sent— to  discuss  this  question  as  a  question  of  order,  under  the  Constitution  of 
the  United  States  and  the  rules  of  this  body,  as  specified  in  the  written  state- 
ment of  the  question  of  order,  as  made  by  the  senator  from  Michigan.  Before 
proceeding  I  will  request  the  Secretary  to  read  the  point  of  order  once  more. 
I  wish  to  know  precisely  what  I  may  be  permitted  to  say. 

The  Secretary  read  as  follows  : 

That  the  objection  raised  to  administering  the  oath  to  Mr.  Wade  is  out  of  order,  and 
that  the  motion  of  the  senator  from  Maryland,  to  postpone  the  administering  of  the  oath  to 
Mr.  Wade  until  other  senators  are  sworn,  is  also  out  of  order,  under  the  rules  adopted  by  the 
Senate  on  the  2d  of  March  instant,  and  under  the  Constitution  of  the  United  States. 

Mr.  Dixon.  The  question  presented  by  the  point  of  order  is  whether,  under 
the  Constitution 


Mr.  Howard.  Mr.  President- 


Mr.  Dixon.  If  the  senator  calls  me  to  order  I  will  yield. 

Mr.  Howard.  Well,  I  call  the  senator  from  Connecticut  to  order,  and  ask 
the  Chair  if  it  be  in  order  now  to  take  an  appeal  from  the  decision  of  the 
Chair  ? 

Mr.  Dixon.  I  submit  that  is  not  such  a  question  of  order  as  the  senator  has 
a  right  to  raise.  The  only  question  of  order  that  he  can  now  raise  upon  me  is 
"that  I  am  out  of  order. 

Mr.  Howard.  Very  well;  I  raise  that  question  distinctly. 

Mr.  Dixon.  If  the  senator  claims  that  I  am  out  of  order  he  can  call  me  to 
order. 

Mr.  Howard.  I  call  the  senator  to  order. 

The  Chief  Justice.  The  senator  from  Connecticut  is  called  to  order,  and 
will  take  his  seat  until  the  point  of  order  is  stated. 

Mr.  Howard.  Mr.  President,  the  twenty-third  rule,  adopted  by  the  Senate 
on  the  2d  of  March,  declares  that — 

All  the  orders  and  decisions — 

Of  course,  decisions  of  the  Senate — 

shall  be  made  and  had  by  yeas  and  nays,  which  shall  be  entered  on  the  record,  and  without 
debate,  except  when  the  doors  shall  be  closed  for  deliberation,  and  in  that  case  no  member 
shall  speak,  &c. 

The  senator  from  Connecticut,  in  defiance,  as  I  think,  of  this  rule,  persists  in 
his  right  to  address  the  Senate  and  discuss  the  question  of  order.  I  hold  that 
to  be  out  of  order,  and  upon  that  question  I  ask  a  ruling. 

Mr.  Dixon.  I  respectfully  submit  that  an  appeal  is  debatable. 

The  Chief  Justice.  The  Chair  will  decide  the  point  of  order.  This  point 
of  order  is  not  debatable.  The  twenty- third  rule  is  a  rule  for  the  proceeding  of 
the  Senate  when  organized  for  the  trial  of  an  impeachment.  It  is  not  yet  organ? 
ized ;  and  in  the  opinion  of  the  Chair  the  twentyrthird  rule  does  not  apply  at 
present. 

Mr.  Drake.  I  take  an  appeal  from  the  decision  of  the  Chair  on  that  point. 

The  Chief  Justice.  The  senator  from  Missouri  appeals  from  the  decision  of 
the  Chair. 

Mr.  Drake.  I  do  not  feel  disposed  to  argue  the  question  at  this  time,  con- 
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suming  time  upon  it.  I  take  the  appeal  and  ask  for  a  decision  upon  it  by  the 
Senate,  if  we  are  in  a  condition  to  decide  anything  until  all  the  senators  are 
sworn. 

The  Chief  Justice.  Under  the  general  rules  of  the  Senate,  as  the  Chair 
understands,  an  appeal  being  taken  from  the  decision  of  the  Chair,  it  must  be 
decided  without  debate. 

Mr.  Grimes.  Oh,  no;  it  is  debatable. 

The  Chief  Justice.  The  Chair  ruled  that  an  appeal  taken  must  be  decided 
without  debate  under  an  erroneous  impression  as  to  the  rules  of  the  Senate. 
Every  appeal  taken  from  the  decision  of  the  Chair  on  a  question  of  order  is 
debatable,  and  this  must  necessarily  be  debatable.  ["  Question  !"  "  Question !"] 
Senators,  are  you  ready  for  the  question?  The  question  is,  Shall  the  decision 
of  the  Chair  stand  as  the  judgment  of  the  Senate?  and  upon  that  question  the 
yeas  and  nays  will  be  called. 

Mr.  Fessenden.  I  think  the  yeas  and  nays  are  not  called  for. 

Mr.  Grimes.  They  must  be  called. 

Mr.  Morrill,  of  Maine.  Why  1     On  what  rule? 

Mr.  Grimes.  On  some  rule  of  the  Senate. 

Mr.  Fessenden.  They  are  not  always  taken,  necessarily. 

Several  senators.  Call  the  roll. 

Mr.  Pomeroy.  The  point  of  order  is  not  understood.  I  do  not  know  what 
we  are  to  vote  upon.  I  do  not  understand  the  point  of  order  of  the  senator 
from  Missouri. 

Mr.  Fessenden.  It  is  an  appeal  from  the  decision  of  the  Chair. 

The  Chief  Justice.  The  Chair  decides  that  the  twenty- third  rule  is  not 
applicable  to  the  proceedings  of  the  Senate  when  in  process  of  organization  for 
the  trial  of  an  impeachment.  From  that  decision  the  senator  from  Missouri 
appeals.     The  yeas  and  nays  are  not  demanded. 

Mr.  Ferry.  I  call  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Drake.  The  form  of  the  question,  if  I  understand  it,  is,  Shall  the  decision 
of  the  Chair  stand  as  the  judgment  of  the  Senate  ? 

The  Chief  Justice.  As  many  senators  as  are  of  opinion  that  the  decision 
of  the  Chair  shall  stand  as  the  judgment  of  the  Senate  will,  when  their  names 
are  called,  answer  yea ;  as  many  as  are  of  the  contrary  opinion  will  answer  nay. 
The  Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  24,  nays  20  ;  as 
follows : 

Yeas  —Messrs.  Anthony,  Buckalew,  Corbett,  Davis,  Dixon,  Fessenden,  Fowler,  Freling- 
huysen,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Morrill  of  Maine,  Norton,  Patter- 
son of  Tennessee,  Pomeroy,  Ross,  Saulsbury,  Sherman,  Sprague,  Van  Winkle,  Willey,  and 
Williams— 24. 

Nays— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conkliug,  Conness,  Drake,  Ferry,  Har- 
lan, Howard,  Morgan,  Morrill  of  Vermont,  Morton,  Nye,  Stewart,  Sumner,  Thayer,  Tipton, 
Wilson,  and  Yates— 20. 

Absent— Messrs.  Bayard,  Cragin,  Doolittle,  Edmunds,  Howe,  Patterson  of  New  Hamp  - 
shire,  Ramsey,  Trumbull,  and  Wade — 9. 

The  Chief  Justice.  On  this  question  the  yeas  are  24  and  the  nays  are  2(  ; 
so  the  decision  of  the  Chair  stands  as  the  judgment  of  the  Senate.  [Manifesta- 
tions of  applause  in  the  galleries.]     Order !  Order ! 

Mr.  Dixon.  Perhaps  it  will  not  be  improper  for  me  to  say,  with  the  consent 
of  the  Senate,  that  it  was  my  intention  to  speak  very  briefly  and  in  good  faith 
to  the  question  before  the  Senate.  I  have  not  come  here  to  delay  proceedings ; 
I  have  not  come  here  to  violate  the  rules  ;  and  I  propose  now,  so  far  as  I  can, 
to  confine  myself  to  the  proprieties  of  discussion  in  attempting  to  show  that 
under  the  Constitution  and  the  rules  of  this  body,  as  expressed  in  the  questions 
of  order,  it  is  not  proper  for  the  presiding  officer  of  this  body  pro  tempore  to  be 
sworn  in  as  a  judge  in  this  case. 
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"When  interrupted,  I  was  saying  that  in  the  event  of  the  conviction  of  the 
President  of  the  United  Sta'e*  upon  the  charges  brought  against  him,  and  his 
removal  from  office,  there  was  a  direct,  apparent  interest  in  the  senator  from 
Ohio,  the  President  pro  tempore  for  the  time  being  of  this  body,  which  rendered 
it  improper  for  him  to  act  as  a  judge.  In  saying  that,  I  beg  leave  to  say,  in  the 
first  place,  that  I  am  not  unmindful  of  the  high  character  of  that  senator.  I 
acknowledge  most  cheerfully  that  he  is  as  much  raised  above  the  imperfections 
and  the  frailties  of  this  weak,  depraved,  corrupt  human  nature  of  ours  as  any 
member  of  this  body. 

Mr.  Conness.  I  rise  to  a  question  of  order. 

The  Chief  JustkTe.  The  senator  from  California  rises  to  a  question  of  order. 
He  will  state  the  question  of  order. 

Mr.  Conness.  I  understand  the  decision  of  the  Chair  to  be,  that  under  the 
general  rules  of  the  Senate  the  senator  from  Connecticut  must  confine  his  dis- 
cussion to  the  question  before  us.  I  submit  that  a  discussion  of  the  personal 
qualifications  or  qualities  of  the  senator  from  Ohio  forms  no  part  of  such  an  argu- 
ment ;  and  I  ask  the  Chair  that  the  senator,  if  he  proceed,  shall  be  confined 
within  the  limit  prescribed  by  the  decision  of  the  Chair. 

The  Chief  Justice.  The  Chair  required  the  senator  from  Connecticut  to 
proceed  in  accordance  with  the  rules,  confining  himself  strictly  to  the  point  of 
order  raised  by  the  motion  of  the  senator  from  Michigan.  But  the  Chair  is 
greatly  embarrassed  when  he  attempts  to  ascertain  the  precise  scope  of  debate 
to  be  indulged  upon  the  point  of  order  which  is  taken.  He  is  therefore  not 
prepared  to  state  that  the  senator  from  Connecticut  is  out  of  order. 

Mr.  Dixon.  Mr.  President,  I  thought  that  J  could,  without  violating  the  rules 
of  this  body,  do  justice  to  myself  so  far  as  to  disavow  any  personal  objection  to 
the  honorable  senator  whose  taking  the  oath  has  been  objected  to.  I%could  not 
conceive  that  such  a  statement  from  me,  under  the  circumstances,  could  be  con- 
sidered by  the  senator  from  California  or  by  any  senator  as  being  an  infringe- 
ment of  the  rules  of  order. 

Now,  Mr.  President,  what  is  the  question  before  this  body  ?  Is  the  senator 
from  Ohio  so  interested  in  the  result  of  this  trial  that  he  cannot  properly,  under 
the  Constitution  and  under  the  rules,  be  sworn  in  as  a  member  of  the  tribunal  ? 
That  is  the  question  to  which  I  propose  to  address  myself.  If  the  Chair  shall 
inform  me  that  I  have  no  right  to  discuss  it,  I  shall,  of  course,  not  proceed  with 
my  remarks. 

I  was  speaking  of  the  nature  of  the  interest  and  of  its  effect  upon  any  human 
mind.  Now,  sir,  may  I  be  permitted  to  ask  this  tribunal  what  is  this  interest? 
What  is  the  question  which  is  to  be  presented  to  the  senator  from  Ohio  as  a 
judge,  and  to  all  of  us  ?  If  any  advantage  or  profit  is  to  accrue  to  that  honor- 
able senator  by  any  vote  he  may  give  in  this  body,  what  is  it  ?  What  is  the 
nature  of  the  interest?  The  Senator  from  Massachusetts  [Mr.  Sumner]  has 
spoken  of  it  as  a  very  slight  character,  a  very  slight  degree  of  interest,  a  matter 
of  trifling  consequence.  Sir,  if  any  advantage  is  to  accrue  to  this  honorable 
senator,  it  is  that  which  he  is  to  receive  in  a  certain  event  which  may  be  influ- 
enced by  his  vote.  It  is  nothing  less  than  the  high  office  of  President  of  the 
United  States,  the  highest  object  in  this  country,  and  perhaps  in  the  world,  of 
human  ambition ;  an  object  of  ambition  which  the  very  highest  in  the  land  may 
properly  and  laudably  aspire  to. 

Mr.  Stewart.  I  call  the  senator  from  Connecticut  to  order. 

The  Chief  Justice.  The  senator  from  Nevada  calls  the  senator  from  Con- 
necticut to  order. 

Mr.  Stewart.  It  is  not  in  order  to  discuss  the  main  question  as  to  whether 
the  senator  from  Ohio  is  entitled  to  sit  in  these  proceedings.  Nothing  further 
than  this  can  be  in  order,  as  I  understand  the  ruling  of  the  Chair :  to  discuss 
the  point  whether  now  is  the  time  to  decide  the  question. 
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The  point  of  order  submitted  by  the  senator  from  Michigan  is,  that  this  is 
not  the  time  to  dispose  of  the  question  whether  the  senator  from  Ohio  shall  sit 
in  our  deliberations  on  the  question  of  impeachment.  Certainly  it  does  not 
involve  the  main  question.  It  only  involves  the  question  of  whether  this  is  the 
time  to  dispose  of  the  main  question.  My  point  of  order  is,  that  the  senator 
from  Connecticut  is  discussing  the  main  question  and  not  the  question  of  deter- 
mining that  point  at  this  time. 

The  Chief  Justice.  The  Chair  has  already  said  that  it  is  very  difficult  to 
determine  the  precise  limits  of  debate  upon  the  point  of  order  taken  by  the 
senator  from  Michigan.  The  first  clause  of  the  point  of  order  is,  "that  the 
objection  raised  to  the  administering  of  the  oath  to  Mr.  Wade  is  out  of  order ;" 
that  is,  the  objection  raised  by  the  senator  from  Indiana  is  out  of  order.  The 
nature  of  that  objection  and  the  validity  of  that  objection,  as  the  Chair  conceives, 
must  necessarily  become  the  subjects  of  debate  in  order  to  the  determination  of 
the  point  of  order.  The  Chair,  therefore,  repeats  that  he  is  unable  now  to 
decide  the  senator  from  Connecticut  out  of  order. 

Mr.  Dixon.  I  was  upon  the  question  of  interest.  The  objection  made  to  the 
honorable  senator  from  Ohio,  as  I  understand  it,  is  that  he  is  interested  in  the 
result  of  this  decision.  It  became  necessary  for  me,  therefore,  to  consider  what 
was  his  interest,  and  in  order  to  ascertain  that  it  was  necessary  to  consider  what 
was  the  advantage  or  disadvantage  that  he  was  to  receive  or  to  avoid  by  the 
result  of  his  action.  I  was  considering  the  question,  what  is  this  office  of  the 
President  of  the  United  States,  which  is  the  matter  in  controversy  ?  I  was 
saying  that  it  was  an  object  worthy  of  the  ambition  of  the  highest  and  most 
distinguished  senators  in  this  body  or  of  the  most  distinguished  citizen  of  the 
United  States,  not  because  of  its  dazzling  surroundings,  its  vulgar  trappings j 
not  because  a  man  in  that  position  breathes  the  atmosphere  of  adulation,  so  dear 
to  human  nature ;  not  because  he  has  an  opportunity,  which  is  still  more  dear 
to  a  generous  mind,  of  doing  favors  to  his  friends,  or  even  (which  might  be 
equally  dear  to  men  of  ignoble  character)  punishing  his  enemies,  but  because  it 
is  a  position  in  which  the  occupant  of  this  great  office  can  do  immense  good  to 
his  country ;  he  may  benefit  the  human  race  ;  he  may  at  this  time  imagine  that 
he  might  restore  a  dissevered  and  disunited  country  to  prosperity  and  to  Union  ; 
and  for  that  reason  a  man  of  the  very  highest  character  and  of  the  purest 
motives  might  properly  aspire  to  this  lofty  position ;  and  I  venture  to  say  that 
with  that  motive  operating  upon  a  human  mind  it  would  be  nothing  short  of 
miraculous  if  he  could  be  impartial.  Nothing  short  of  the  power  of  Omnipo- 
tence, operating  directly  upon  the  human  heart,  could,  under  those  circumstances, 
make  any  human  being  impartial. 

Then,  sir,  such  being  the  interest,  what  is  the  manner  in  which  this  subject  is 
treated  by  the  Constitution  of  the  United  States  1  It  may  be  said  that  the 
objection  does  not  come  within  the  letter  of  the  Constitution.  Nor  am  I  here 
to  say  that  the  Constitution  of  the  United  States  expressly  prohibits  a  member 
of  the  Senate,  acting  as  presiding  officer  pro  tempore,  from  sitting  as  a  judge 
in  this  or  a  similar  case.  I  am  not  prepared  to  say  that  there  is  within  the  letter 
of  the  Constitution  an  express  prohibition.  But,  sir,  is  it  within  the  spirit  of 
the  Constitution  %  I  take  it  we  are  here  to  act,  not  merely  upon  the  letter,  but 
upon  the  spirit  of  that  instrument.  I  take  it,  at  least,  that  when  we  are  under 
oath  to  act  impartially,  according  to  the  Constitution  and  the  laws,  in  a  criminal 
proceeding,  the  spirit  of  that  Constitution  and  the  spirit  of  those  laws  are  to 
govern  our  action.     What  is  the  language  of  the  Constitution   on  this  subject  ? 

The  Vice-President  of  the  United  States  shall  be  President  of  the  Senate,  but  shall  have 
no  vote  unless  they  be  equally  divided. 

The  Senate  shall  choose  their  other  officers,  and  also  a  President  pro  temporein  the  absence 
of  the  Vice-President,  or  when  he  shall  exercise  the  office  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.     When  sitting  for  that  pur 
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pose  they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is  tried 
the  Chief  Justice  shall  preside;  and  no  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States,  &c. 

Now,  sir,  there  is  no  provision  in  the  Constitution  of  the  United  States  that 
the  acting  Vice-President  of  the  United  States,  the  President  pro  tempore  of 
the  Senate,  upon  a  trial  of  this  kind  shall  not  vote.  It  seems  to  have  been, 
possibly,  strictly  speaking,  an  omitted  case.  The  provision  is,  that  the  Vice- 
President  of  the  United  States,  under  those  circumstances,  shall  not  even  give 
the  casting  vote  which  he  is  entitled  to  give  when  the  Senate  is  equally  divided. 
That  is  his  sole  power  in  this  body  ;  he  can  only  give  a  casting  vote ;  and  he 
cannot  proceed  to  give  a  casting  vote  in  a  trial  of  this  kind.  And  why  ?  What 
was  the  reason  of  that  provision  ?  The  reason  of  that  provision  has  already 
been  discussed  in  this  body.  The  senator  from  Massachusetts  attempted  to 
explain  it.  Other  senators  gave  a  reason.  It  seems  to  me  the  reason  is  obvious. 
It  needs  no  explanation ;  and  I  might  say,  further,  that  it  is  not  the  custom  and 
the  habit  of  the  Constitution  to  give  reasons  for  its  provisions.  The  senator 
from  Massachusetts  says  that  the  Constitution  gives  no  reason  for  this  provision. 
The  Constitution  gives  a  reason,  1  believe,  for  very  few,  if  any,  of  its  own  pro- 
visions. But  in  this  case  the  reason  was  so  palpable,  so  manifest,  that  it  was 
not  necessary,  even  in  contemporaneous  construction,  to  give  a  reason  for  the 
provision.  The  reason  was  perfectly  plain.  It  was  because  there  was  so  direct 
an  interest  in  the  Vice-President  of  the  United  States  that  it  was  deemed 
improper  that  he  should  act ;  or,  in  the  language  of  the  present  presiding  officer 
of  this  body,  the  Chief  Justice  of  the  United  States : 

It  was,  doubtless,  thought  prudent  and  befitting  that  the  next  in  succession  should  not 
preside  in  a  proceeding  through  which  a  vacancy  might  be  created. 

That  undoubtedly  was  the  reason  of  this  provision.  I  have  no  doubt  that 
the  framers  of  the  Constitution  went  further  back.  They  acted  upon  principle. 
They  knew  that  in  the  very  nature  of  things,  in  common  justice,  a  man  could 
not  be  a  judge  in  his  own  case.  They  knew  that  the  provisions  of  the  common 
law  prohibited  a  man  from  being  a  judge  in  his  own  case.  They  probably 
remembered  what  has  been  said  by  one  great  commentator,  (Blackstone,)  that 
the  omnipotence  of  Parliament  was  limited  in  this  respect,  and  that  body  could 
not  make  a  man  a  judge  in  his  own  case.  Probably  without  that  provision  in 
the  Constitution  the  Vice-President  would  have  been  prevented  from  acting 
under  those  circumstances.  The  Constitution  provides  that  the  two  houses 
may  make  rules  for  their  own  action ;  and  the  House  of  Representatives  has 
proceeded  to  make  a  rule  that  no  member  shall  cast  a  vote  in  which  he  is  interested. 
This  body  has  not  as  yet  made  such  a  rule,  I  suppose,  because  it  was  thought 
impossible  that  any  senator  should  offer  or  attempt  to  vote  in  a  case  in  which  he 
himself  was  interested.  But,  sir,  this  body  has  made  particular  rules  applying 
to  particular  cases  ;  and  when  the  interest  has  arisen,  this  body  has  decided  that 
the  party  having  that  interest  could  not  act,  as  in  the  case  of  Mr.  Stockton,  of 
New  Jersey. 

This  being  the  constitutional  provision  with  regard  to  the  Vice-President  of 
the  United  States  when  he  sits  in  that  chair  as  the  presiding  officer  of  this  body, 
and  the  President  of  the  United  States  is  tried  for  an  offence  which  will  deprive 
him  of  an  office  which  will  fall  by  his  removal  upon  the  Vice-President,  what  is 
the  character  and  meaning  and  spirit  of  the  Constitution  in  a  case  like  that 
before  us  1  Why,  sir,  the  reasons  exist  as  strongly  in  this  case  as  in  the  other. 
If  it  would  shock  humanity,  if  it  would  violate  every  feeling  of  justice  through- 
out the  world,  for  a  man  to  act  in  his  own  case  in  the  first  instance,  would  it  not 
in  the  latter  ?    I  happen  to  have  before  me  an  extract  from  the  speech  delivered 
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a  few  days  ago  by  the  honorable  senator  from  New  York,  [Mr.  Conkling.]     He 
gives  in  his  own  forcible  and  striking  language  the  reason  for  the  rule  : 

The  reason  in  the  case  of  the  impeachment  of  the  President  for  calling  in  some  one  to 
preside  in  lieu  of  the  Vice-President  is  obvious.  The  Vice-President  being  next  to  the 
President  in  the  line  of  succession,  the  impropriety  of  his  doing  anything  in  a  trial  which,  in 
one  event,  would  result  in  his  own  advancement,  is  clear. 

It  can  hardly  be  said  that  such  a  case  would  be  provided  for  by  calling  some  senator  to  the 
chair,  because  the  fact  of  a  senator  being  selected  to  preside  would  tend  in  some  degree  to 
his  advancement  also  in  case  of  the  conviction  of  the  President. 

And  so  careful,  so  particular,  so  scrupulous  was  the  honorable  senator  from 
New  York,  that  it  seemed  to  him  that  the  reason  of  the  rule  applied  to  any 
senator  called  to  the  chair  of  this  body,  being  selected  to  preside,  as  that  would 
tend  in  some  degree  to  his  advancement  in  the  case  of  the  conviction  of  the 
President. 

He  proceeds  to  say  : 

A  senator  made  President  of  the  Senate  pro  tempore  even  during  a  trial  of  impeachment 
might  expect  to  continue  such  President  in  the  event  of  the  advancement  of  the  regular  pre- 
siding officer  to  supersede  the  President  of  the  United  States.  These  and  other  considerations 
of  safety  and  decorum  indicated  the  propriety  of  going  outside  the  Senate  for  an  officer  to 
occupy  the  chair  when  the  President  should  be  brought  to  the  bar,  and  nothing  could  be  more 
natural  or  dignified  than  to  select  the  head  of  one  of  the  three  branches  of  the  government. 
The  Chief  Justice,  being  separated  from  both  the  political  departments  of  the  government, 
was  deemed  the  person  most  fit,  by  reason  not  only  of  his  disinterestedness,  but  of  his  learnf 
ing  and  the  great  consideration  of  his  position.  These  reasons  might  wrell  have  suggested 
the  propriety  of  asking  of  the  head  of  the  bench  that  he  should  discharge,  upon  a  great  and 
solemn  occasion,  duties  with  which  the  highest  subjects  of  England  have  ever  been  invested. 

It  is  impossible  for  me,  in  stronger  language  than  the  senator  from  New  York 
has  used,  to  depict  the  impropriety  of  a  member  of  this  body,  under  the  rules 
and  under  the  Constitution,  acting  as  a  judge  in  a  case  which,  in  a  certain  event, 
is  to  place  him  in  the  presidential  chair. 

But,  sir,  it  is  said  that  this  is  not  the  time  to  raise  the  objection  ;  that  the 
objection  may,  perhaps,  be  waived  by  the  party  accused.  If  a  President  of  the 
United  States,  chosen  by  the  people,  was  actually  on  trial,  and  the  Vice-Presi- 
dent was  in  the  chair,  and  proposed  to  sit  and  give  the  casting  vote,  and  we 
objected  to  his  being  sworn,  could  it  be  said  that  possibly  the  President, of  the 
United  States  on  trial  might  waive  the  objection  ?  Can  he  waive  the  objection  ? 
He  is  not  alone  interested.  The  people  of  this  whole  country  are  interested 
in  the  decision  of  this  question.  The  party  nearest  in  interest  cannot  waive 
it.  If  he  were  the  President  of  the  United  States,  actually  chosen  as  such, 
and  the  Vice-President,  actually  chosen,  were  sitting  in  that  chair,  he  could 
not  waive  that  interest.  He  could  not  say,  as  one  senator  has  supposed 
he  might  say,  "  I  prefer  upon  the  whole  that  that  distinguished  officer, 
knowing  his  impartiality  and  his  love  of  justice,  should  preside  in  this  trial, 
and  give  the  casting  vote  in  my  case ;  I  think  it  would  be  for  my  advant- 
age." That  could  not  be  allowed.  If  it  is  decided  at  all  it  is  decided  by 
the  law  and  the  Constitution  and  the  general  rules  of  right.  Therefore,  the 
objection  that  this  point  is  made  too  early  does  not  apply.  It  is  an  objection 
which,  if  it  can  be  made  at  all,  can  be  made  here  at  this  period,  and  should  be 
made  now,  for  it  is  perfectly  evident  that  the  distinguished  gentleman  now  pro- 
posed to  be  sworn  in  as  a  judge,  the  moment  he  is  sworn  in,  can  decide  import- 
ant questions  long  before  the  accused  party  shall  present  himself  here  or  shall 
be  summoned  to  appear  here.  There  is  the  question  of  notice,  the  question  of 
time,  and  there  are  various  questions  on  which  he  will  be  called  upon  to  give  a 
decision.  If,  therefore,  the  objection  is  to  be  made  at  all,  it  must  necessarily  or 
with  great  propriety  should  be  made  at  this  time. 

But,  sir,  I  do  not  desire  to  go  further  into  this  general  question.  I  have 
attempted  to  look  at  this  question  as  a  judge.  I  have  attempted,  in  considering 
in  my  own  mind,  whether  it  be  proper  for  the  honorable  senator  from  Ohio  to 
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act  as  a  judge  in  this  case,  to  act  myself  as  a  judge,  and  it  has  seemd  to  me  in 
the  highest  degree  improper  in  every  aspect  of  the  case.  Sir,  if  there  is  any- 
thing desirable  in  this  great  trial,  it  is,  in  the  first  place,  that  impartial  justice 
should  be  done  ;  and  in  the  second  place,  that  it  should  appear  to  be  just  that 
mankind  should  say  that  impartial  justice  was  done.  If  it  should  so  happen 
that,  under  the  construction  to  be  given  to  the  rules  of  this  body  and  under  the 
Constitution  of  the  United  States,  the  Senate  should  decide  that  the  honorable 
senator  from  Ohio  should  be  a  judge  in  the  case,  that  the  judge  of  the  President 
is  to  be  his  successor  in  office,  is  there  not  danger  that  it  may  be  said  that  there 
is  doubt  as  to  the  fairness  of  this  trial  ?  If  the  future  historian,  in  recording  the 
fact  that  the  President  of  the  United  States  had  been  removed  from  his  office 
by  impeachment,  should  also  be  compelled  to  record  the  fact  that  his  successor 
was  his  judge,  such  a  record  would  violate  the  sense  of  justice  of  the  nation  and 
shock  the  heart  of  the  civilized  world. 

Mr.  Hendricks.  Mr.  President,  with  the  indulgence  of  the  Senate,  I  will  add 
a  very  little  to  what  I  felt  it  my  duty  to  say  upon  this  question  yesterday,  and 
then,  as  far  as  I  am  concerned,  I  shall  relieve  the  Senate  from  any  embarrass- 
ment about  it. 

It  was  said  by  the  senator  from*  Nebraska  [Mr.  Thayer]  and  the  senator  from 
Ohio  [Mr.  Sherman]  that  the  senator  who  now  proposes  to  take  the  oath  is,  in 
all  respects,  the  equal  of  any  other  senator,  and  that  no  objection  can  be  made 
to  his  right  to  vote  upon  any  question  upon  which  other  senators  have  the  right 
to  vote.  The  general  proposition  I  do  not  question,  that,  as  a  senator,  he  is  the 
peer  of  any  other  senator ;  but  to  both  gentlemen  my  reply  is  this  :  that  by  his 
own  act  he  has  accepted  an  office  above  that  of  senator,  if  I  may  so  express  it, 
which  disqualifies  him  from  participating  in  this  trial.  It  is  his  act,  not  the  act 
of  the  Senate,  if  the  State  of  Ohio  upon  this  trial  be  not  represented  by  two 
senators. 

The  objection  is  made  by  the  senator  from  Missouri  [Mr.  Drake]  that  the 
Senate  is  not  in  a  condition  to  consider  the  question,  for  the  reason  that  it  has 
not  yet  organized  itself  for  the  purposes  of  the  trial,  and,  therefore,  there  is 
nobody  competent  to  decide  whether  the  senator  from  Ohio  may  participate  in 
that  trial.  Sir,  the  question  that  is  presented  by  me  arises  frequently  in  the 
organization  of  bodies  composed  of  many  persons.  It  must  necessarily  arise  in 
the  organization  of  such  bodies.  It  frequently  arises  in  the  organization  of  the 
House  of  Representatives,  and  it  matters  not  whether  the  question  comes  up  on 
the  call  of  the  first  or  the  last  name.  When  an  objection  is  made  to  the  right 
of  a  representative  or  to  the  right  of  a  senator  when  this  body  is  being  organ- 
ized at  the  commencement  of  a  new  Congress,  how  is  that  question  to  be  decided  1 
If  at  the  commencement  of  the  40th  Congress  it  had  been  objected  that  some 
senator  could  not  then  take  the  oath  required  by  the  act  of  1862,  and  that  objec- 
tion was  made  when  the  Secretary  of  the  Senate  was  midway  in  the  call,  who 
would  decide  it  ?  The  Senate  would  not  then  be  organized ;  and  yet  it  is  a 
question  incident  to  the  organization  itself,  and  a  question  that  must  be  decided- 
before  the  organization  can  be  completed.  I  say,  therefore,  as  this  is  a  ques- 
tion that  may  arise,  that  is  likely  to  arise,  in  the  organization  of  any  body  com- 
posed of  many  persons,  it  must  be  met  here  precisely  as  in  other  cases. 

I  am  not  going  to  discuss  the  question  whether,  organized  for  the  purposes  of 
this  trial,  the  Senate  be  technically  and  in  name  a  court.  In  substance,  Mr. 
President,  it  is  a  court.  It  is  to  consider  questions  of  law  and  questions  of  fact. 
It  is  not  to  consider  legislative  questions  at  all ;  and  it  cannot  indulge  in  the 
considerations  of  public  policy  which  may  be  indulged  in  in  the  Senate.  The 
judgment  of  each  senator  is  controlled  altogether  by  questions  of  fact  and  of 
law.  A  body,  by  whatever  name  known,  that  has  to  consider  only  questions 
of  fact  and  of  law,  and  upon  that  consideration  to  pronounce  a  judgment,  is  a 
judicial  body  in  its  very  essence  and  nature.     It  is  no  longer  a  legislative  body. 
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Then,  Mr.  President,  we  propose  (calling  the  body  what  you  may)  now  to 
pass  from  the  consideration  of  legislative  questions  to  the  consideration  of  the 
impeachment  question ;  to  cease  to  be  a  body  for  the  consideration  of  legislative 
questions  and  to  become  a  body  for  the  consideration  only  of  judicial  questions. 
The  first  step  in  passing  from  the  one  character  to  the  other  is  the  appearance 
in  the  chair  of  the  Chief  Justice  of  the  Supreme  Court.  The  next  step  is  the 
taking  of  an  oath  unknown  to  us  as  legislators,  but  binding  us  as  judges — as 
judges  of  the  questions  of  law  and  of  fact  that  may  arise.  This  is  the  step 
which  we  are  now  taking.  We  are  now  taking  the  oath  to  qualify  us  to  dis- 
charge a  peculiar  and  extraordinary  duty — the  oath  that  as  judges  we  will  be 
fair  and  just.  The  question  arises  during  the  organization  of  the  Senate  in  that 
character  and  for  that  duty  whether  a  senator  is  competent  to  participate  in  the 
adjudication.  That  question  is  incident  to  the  organization  of  the  Senate  in 
its  new  character.  I  have  not  changed  my  opinion  that  that  question  properly 
arises  in  the  administration  of  the  oath. 

I  am  not  going  to  discuss  further  the  merits  whether  the  senator  from  Ohio, 
being  now  the  President  of  the  Senate  and  the  possible  successor  should  there 
be  a  vacancy  in  the  presidential  office,  can  participate  in  the  trial,  except  to  say 
this :  that  at  one  time  I  held  the  opinion  that  a  senator  having  an  interest  in 
the  result  of  a  question  might  vote.  I  held  that  view  in  Mr.  Stockton's  case ; 
but  the  Senate,  by  a  deliberate  vote,  overruled  that  view,  and  established  it  as 
the  law  of  the  Senate  that  he  who  is  to  be  benefited  by  the  decision  to  the 
extent  of  holding  an  office  or  acquiring  an  office  cannot  help  to  decide  that  ques-. 
tion.  I  was  surprised  yesterday  that  the  senator  from  Massachusetts  [Mr. 
Sumner]  should  occupy  in  regard  to  this  question  a  very  different  position  from 
that  which  he  occupied  when  he  helped  to  decide  the  Stockton  case.  Where  is 
the  difference?  Mr.  Stockton  was  a  member  of  this  body.  He  had  creden- 
tials that  prima  facie  entitled  him  to  participate  in  our  deliberations.  He  was 
entitled  to  cast  a  vote  upon  any  legislative  question  that  should  come  up  to  the 
very  minute  of  the  decision  of  the  Senate  against  him.  He  was  for  the  time 
being  a  senator  from  New  Jersey.  When  the  question  was,  shall  he  continue 
to  hold  that  office,  the  Senate  said,  without  an  express  rule  on  the  subject  and 
no  genera]  parliamentary  law,  but  on  a  universal  sentiment  of  justice,  as  it  was 
claimed  then,  right,  and  propriety,  that  he  could  not  vote  when  his  vote  helped 
him  to  hold  an  office.  I  am  not  able  to  see,  when  the  vote  of  the  presiding 
officer  of  this  body  may  enable  him  to  hold  the  highest  office  in  the  nation,  the 
distinction  in  the  two  cases.  The  Senate  deliberately  decided  in  that  case  that 
the  interest  disqualified  for  the  time  being  the  party  from  voting  in  the  Senate. 

But,  Mr.  President,  I  find  that  some  senators,  among  them  the  senator  from 
Delaware,  [Mr.  Bayard,]  who  agree  with  me  upon  this  question  on  the  merits, 
are  of  the  opinion  that  the  question  ought  more  properly  to  be  raised  when  the 
court  shall  be  fully  organized,  when  the  party  accused  is  here  to  answer.  I  do 
not  believe  that  he  can  waive  a  question  that  goes  to  the  organization  of  the 
body ;  I  believe  it  is  a  question  for  the  body  itself.  But  upon  that  I  find  some 
difference  of  opinion  ;  and  when  I  find  that  difference  of  opinion  among  those 
who  agree  with  me  upon  the  merits,  upon  the  main  point,  whether  he  shall  par- 
ticipate in  the  proceedings  and  judgment  who  may  be  benefited  by  it — while  I 
find  some  senators,  who  agree  with  me  upon  that  question,  disagreeing  with  me 
upon  the  question  whether  it  ought  to  be  raised  now  or  when  the  senator  from 
Ohio  proposes  to  cast  a  material  vote  in  the  proceedings,  I  choose  to  yield  my 
judgment — my  judgment,  not  at  all  upon  the  merits  ;  my  judgment  not  at  all 
upon  the  propriety  and  the  duty  of  the  Senate  to  decide  upon  its  own  organiza- 
tion ;  but  I  yield  as  to  the  time  when  the  question  shall  be  made  in  deference 
to  the  opinion  of  others ;  and  for  myself,  sir,  I  withdraw  the  question  which  I 
presented  for  the  consideration  of  the  President  of  this  body  and  of  the  Senate 
yesterday. 
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Mr.  Pome roy.  The  senator  proposes  to  withdraw  the  point  which  he  made, 
and  I  think  it  can  be  done  by  unanimous  consent.  I  hope  unanimous  consent 
will  be  given,  and  let  it  be  withdrawn,  and  let  us  proceed  to  swear  in  the  other 
senators. 

Mr.  Hendricks.  It  does  not  require  unanimous  consent.  I  can  withdraw  it 
myself. 

Mr.  Sherman  and  Mr.  Grimes.  The  senator  has  a  right  to  withdraw  it. 

The  Chief  Justice.  The  Chair  understands  that  the  senator  from  Indiana 
has  withdrawn  his  objection. 

Mr.  Pomeroy.  But  an  appeal  has  been  taken. 

Mr.  Grimes.  That  makes  no  difference. 

The  Chief  Justice.  The  senator  from  Ohio  will  take  the  oath. 

Mr.  Howard.  I  beg  to  inquire  whether  the  withdrawal  of  this  particular 
motion  affects  the  motion  that  was  made  by  the  honorable  senator  from  Mary- 
land ?  [Mr.  Johnson.] 

Mr.  Fessenden.  That  falls  with  it,  of  course. 

The  Chief  Justice.  All  the  questions  incidental  to  the  main  question  fall 
with  the  withdrawal  of  it. 

Mr.  Johnson.  My  motion  was  founded  upon  the  other  motion.  If  the  first 
motion  is  withdrawn  mine  falls  as  a  matter  of  course. 

Mr.  Howard.  Very  well,  if  that  is  the  understanding. 

The  Secretary  called  the  name  of  Mr.  Wade,  who  advanced  and  took  the  oath . 
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